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)
IN THE MATTER OF U S WEST ) DOCKET NO. T-00000A-97-0238
COMMUNICATIONS, INC.’S )
COMPLIANCE WITH § 271 OF THE ) AT&T’S EXCEPTIONS TO THE
TELECOMMUNICATIONS ACT OF 1996 ) ALJ’S RECOMMENDED OPINION
) AND ORDER ON SECTION 272

AT&T Communications of the Mountain States, Inc. and TCG Phoenix
(collectively “AT&T”) hereby file their exceptions to the Administrative Law Judge’s
(“ALJ”) Recommended Opinion and Order on Qwest Corporation’s (“Qwest”)
Compliance with section 272 of the Telecommunications Action of 1996.

This issue requires an assessment, or “predictive judgment,” of whether Qwest
will comply with section 272 of the Act after Qwest has been granted section 271 relief.
To make the assessment, one must look at past and present behavior.! Qwest’s
credibility, or lack thereof, is paramount in making this assessment.

Based on Qwest’s history of non-compliance with section 272 since the

enactment of the Act,” AT&T believes that any representations by Qwest that it will
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% A Bell operating company must comply with the Act since the date of its enactment. Id., J371.

comply with section 272 after it obtains section 271 relief are not credib




AT&T raised a number of issues in its testimony.®> These issues are summarized
and discussed in AT&T’s brief and reply brief. Essentially, Staff and the ALJ have taken
Qwest’s word it will comply with section 272 in the future. Staff disregards evidence of
non-compliance as isolated instances or events.* The events were anything but isolated.

Qwest’s compliance with Generally Accepted Accounting Principles (“GAAP”) is

a good example. AT&T provided substantial evidence of non-compliance.” Qwest
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argues its non-compliance was a result of ‘hiccups,” “one-time delays,” “catch-up
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billing,” “mistakes,” and a result of a “transition” to a new section 272 affiliate after the
merger.’ It further argued that it had put controls in place. However, as a result of an
audit required by the multistate workshops, Qwest was required to implement even more
controls.” Staff concluded that “AT&T acknowledged it has identified no untimely
accruals following overlay of section 272 controls on QCC. While AT&T did identify
several instances where expenses were not properly accrued, those instances appeared
isolated and were subsequently corrected by Qwest.”®

The problem with Staff’s analysis, which is relied on by the ALJ, is that AT&T is
not obligated to continue auditing Qwest’s books forever. At some point in the process
AT&T had to discontinue its review. Staff has essentially shifted the burden of proof to
AT&T to continue auditing Qwest and provide continuing examples of non-compliance.

Furthermore, as the KPMG audit demonstrated, even after Qwest claimed its house was

in order, more controls were necessary. AT&T also demonstrated that Qwest lacked

* Affidavit of Cory W. Sklvzak, Section 272, dated May 17, 2001.

* Recommended Opinion and Order, 9§ 38. Staff’s Final Report on Qwest’s Compliance with Section 272,
dated April 18, 2002, § 136-137.

% AT&T Brief 5-7; AT&T Reply Brief at 7-10.

8 AT&T Reply Brief at 1. See, generally, AT&T’s Comments on Staff’s Final Report on Qwest’s
Compliance with Section 272, dated December 5, 2001.

7 See AT&T’s Comments on Staff’s Final Request on Qwest’s Compliance with Section 272, at 3.

8 Staff Report, § 137.



internal controls and that its records were inadequate to conduct a comprehensive audit of
compliance.’

Some of the questions AT&T raised are questions of fact. Staff’s Report and the
ALJY’s Recommended Opinion and Order come down on the side of Qwest on these
issues. However, a lot has transpired since Staff’s Report was released in April. The
Commission is reviewing unfiled agreements with competitive local exchange carriers.
The Staff concluded that some of the agreements should have been filed for Commission
approval and that some terms were not in the public interest. The Securities and
Exchange Commission is reviewing Qwest’s accounting practices. The Arizona Attorney
General has filed a consumer fraud complaint against Qwest. All of these matters raise
issues regarding Qwest’s credibility.

AT&T asks the Commissioners to review the issues raised by AT&T, the repeated
failures of Qwest to comply with section 272 since the enactment of the Act, and Qwest’s
repeated representations and promises of future compliance. AT&T believes the
Commissioners will come to the conclusion that Qwest’s claims of section 272
compliance are simply not credible, and that it should conclude that Qwest has not

demonstrated it is in compliance with section 272 of the Act.

® AT&T’s Brief at 10-12.



Dated this 8" day of July , 2002.
|
|
|

AT&T Communications of the
Mountain States, Inc. and TCG

ﬁenj&u) S

Richard S. Wolters

AT&T

1875 Lawrence Street, Suite 1503
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AT&T
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San Francisco, CA 94107-1243
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CERTIFICATE OF SERVICE

I hereby certify that the original and 10 copies of AT&T’s Exceptions to the ALJ’s
Recommended Opinion and Order on Section 272, Docket No. T-00000A-97-0238, were sent

by overnight delivery on July 8, 2002 to:

Arizona Corporation Commission

Docket Control — Utilities Division

1200 West Washington Street
Phoenix, AZ 85007

and a true and correct copy was sent by overnight delivery on July 8, 2002 to:

Maureen Scott

Legal Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Ernest Johnson

Director - Utilities Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Jane Rodda

Administrative Law Judge
Arizona Corporation Commission
400 West Congress

Tucson, AZ 85701-1347

Mark A. DiNunzio

Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Christopher Kempley

Arizona Corporation Commission
Legal Division

1200 West Washington Street
Phoenix, AZ 85007

and a true and correct copy was sent by U. S. Mail on July 8, 2002 to:

Thomas F. Dixon
WorldCom, Inc.

707 — 17" Street, #3900
Denver, CO 80202

K. Megan Doberneck

Covad Communications Company
7901 Lowry Blvd.

Denver, CO 80230

Terry Tan

WorldCom, Inc.

201 Spear Street, 9th Floor
San Francisco, CA 94015

Bradley Carroll

Cox Arizona Telcom, L.L.C.
20401 North 29th Avenue
Phoenix, AZ 85027-3148



Michael M. Grant
Gallagher and Kennedy
2575 East Camelback Road
Phoenix, AZ 85016-9225

Gena Doyscher

Global Crossing Local Services, Inc.

1221 Nicollet Mall, Suite 300
Minneapolis MN 55403

Traci Kirkpatrick

Davis Wright Tremaine LLP
1300 S.W. Fifth Avenue
Portland, OR 97201

Michael W. Patten

Roshka Heyman & DeWulf, PLC
400 North Fifth Street, Suite 1000
Phoenix, AZ 85004-3906

Joyce Hundley

United States Dept. of Justice
Antitrust Division

1401 H Street NW, Suite 8000
Washington, DC 20530

Daniel Pozefsky

Residential Utility Consumer Office
2828 North Central Ave., #1200
Phoenix, AZ 85004

Mark N. Rogers

Excell Agent Services, L.L.C.
2175 W. 14th Street

Tempe, AZ 85281

Mark P. Trinchero

Davis Wright Tremaine

1300 SW Fifth Ave., Suite 2300
Portland OR 97201-5682

Penny Bewick

New Edge Networks

3000 Columbia House Blvd., Suite 106
Vancouver, WA 98661

Andrea P. Harris

Senior Manager, Regulatory
Allegiance Telecom, Inc.
2101 Webster, Suite 1580
Oakland, CA 94612

Karen L. Clauson

Eschelon Telecom, Inc.

730 2nd Avenue South, Suite 1200
Minneapolis, MN 55402

Joan S. Burke

Osborn Maledon, P.A.

2929 N. Central Avenue, 21* Floor
Phoenix, AZ 85067-6379

Eric S. Heath

Sprint Communications Company L.P.
100 Spear Street, Suite 930

San Francisco, CA 94105

Charles Kallenbach

American Communications Services, Inc.
131 National Business Parkway
Annapolis Junction, MD 20701

Jeftfrey W. Crockett

Snell & Wilmer, LLP
One Arizona Center
Phoenix, AZ 85004-0001

Todd C. Wiley

Gallagher & Kennedy, P.A.
2575 East Camelback Road
Phoenix, AZ 85016-9225



Michael B. Hazzard

Kelley, Drye & Warren, LLP
1200 19th Street, NW, Fifth Floor
Washington, DC 20036

Daniel Waggoner

Davis Wright Tremaine
2600 Century Square
1501 Fourth Avenue
Seattle, WA 98101-1688

Timothy Berg

Fennemore Craig, P.C.

3003 North Central Ave., #2600
Phoenix, AZ 85012

Raymond S. Heyman

Randall H. Warner

Roshka Heyman & DeWulf
Two Arizona Center

400 N. Fifth Street, Suite 1000
Phoenix, AZ 85004

Diane Bacon, Legislative Director

Communications Workers of America

Arizona State Council
District 7 AFL-CIO, CLC
5818 N. 7th Street, Suite 206
Phoenix, AZ 85014-5811

Andrew Crain

Qwest Corporation

1801 California Street, Suite 4900
Denver, CO 80202

Janet Livengood
Regional Vice President
Z-Tel Communications, Inc.

601 S. Harbour Island Blvd., Suite 220

Tampa, FL 33602

Charles W. Steese

Qwest Corporation

1801 California Street, Suite 4900
Denver, CO 80202

Bill Haas

Richard Lipman

McLeodUSA Telecommunications
Services, Inc.

6400 C Street SW

Cedar Rapids, IA 54206-3177

Brian Thomas

Vice President — Regulatory
Time Warner Telecom, Inc.

520 S.W. 6th Avenue, Suite 300
Portland, OR 97204

Executed on July 8, 2002 in San Francisco, California.
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Shirley S. Woo



