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IN THE MATTER OF US WEST COMMUNI- | Docket No. T-00000A-97-238
CATIONS, INC.”S COMPLIANCE WITH
§ 271 OF THE TELECOMMUNICATIONS
ACT OF 1996

TOUCH AMERICA’S COMMENTS ON STAFF’S
MAY 1, 2002 REPORT ON QWEST’S COMPLIANCE

WITH PUBLIC INTEREST AND TRACK A

Touch America, Inc. submits the following comments on the Commission’s Final
Report on Qwest’s Compliance with Public Interest and Track A.'

The Commission report spends several pages (pp. 77-79) describing two complaints
filed at the Federal Communications Commission (“FCC”) by Touch America against
Qwest alleging that Qwest has violated Section 271 of the Telecommunications Act of
1996 by continuing to offer in-region long distance services under the name of “Capacity
IRUs” after merging with US WEST (“IRU Complaint,” File No. EB-02-MD-003) and
engaged in a “sham divestiture” in violation of FCC orders applicable to the merger
(“Divestiture Complaint,” File No. EB-02-MD-004).

While Qwest has publicly labeled Touch America’s complaints as “meritless” and
has filed motions to dismiss each complaint with the FCC, the two complaints are moving
forward. In a letter order issued April 26, 2002, the FCC rejected Qwest’s motion to

dismiss the IRU Complaint, and rather than act on the Divestiture Complaint motion, the

! Although the report is titled “Final Report,” the Notice of Filing suggests the May 1,
2002 report is a “Proposed Report” that will be revised to incorporate comments on that report.
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FCC set a procedural schedule and ordered Qwest to answer Touch America’s
interrogatories. [See Exhibit 1 attached]

On May 2, 2002, AT&T filed a brief with the FCC commenting upon a March 22,
2002 audit report by Arthur Anderson regarding Qwest’s compliance with FCC conditions.

See In the matter of the Merger of Qwest Communications International Inc. and US West,

Inc., Docket No. 99-272. AT&T’s brief substantially supports Touch America’s claims in
its two FCC complaints. [See Exhibit 2 attached]

Touch America’s complaints before the FCC go right to the heart of the matter
regarding Qwest’s intention and/or ability to comply with the promises made in the
Arizona 271 Docket. Qwest’s purported compliance in this docket is essentially a set of
promises by Qwest that it will open the local exchange market to competition and treat
competitors in a fair and even handed manner. Can Qwest be trusted to keep those
promises? Touch America believes the answer is “No.”

Touch America has first-hand experience with Qwest promises. Touch America’s
purchase of Qwest’s long distance assets allowed Qwest to proceed with the US WEST
merger. After the transaction was completed, Qwest’s real motives became clear. The
purported long distance divestiture was an illusion. Qwest never fully divested itself of its
in-region long distance customer base as it had promised to Touch America and the FCC.
Instead, Qwest: (i) continued to sell prohibited private-line services under the name of
“Capacity IRUs”; (ii) withheld the complete transfer of customers and access to customer
information needed by Touch America; (iii) continued to brand and bill for Qwest in-
region long distance services; (iv) provided end-user services under the guise of “corporate
communications™ traffic; and (v) acted in an anticompetitive manner by denying Touch
America access to leased switches and data bases, thereby obstructing Touch America’s
ability to properly serve the customers it had acquired from Qwest.

Touch America’s prior experience with Qwest suggests that Qwest will do what is

necessary to get through the regulatory approval process. Touch America is concerned that
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Qwest’s 271 promises will also ring hollow and that Qwest has no intention of honoring
them. ‘

In addition to its complaints before the FCC, Touch America also is now engaged in
an arbitration and litigation with Qwest in federal District Court in Colorado regarding
Qwest’s billing practices and other forms of anticompetitive behavior. Qwest has
overbilled Touch America for services purchased from Qwest since July 2000 when Touch
America purchased Qwest’s long distance assets. To date, Touch America has formally
disputed $114.7 million in charges from Qwest. Among the most common types of
“errors” in Qwest’s invoices to Touch America are: (i) charging for services that are not
reflected in the contracts, (ii) repeatedly billing for the same circuit under several account
numbers, (iii) billing for a circuit as a whole and then double billing for the circuit by
adding on charges for each of its component parts, and (iv) continuing to charge for
discontinued services. This is not a situation of random errors with mistakes going in both
directions; indeed, every single billing error found thus far favors Qwest.

The public record is full of other examples of Qwest’s anti-consumer and anti-
competitive behavior. For example, Qwest is involved in several major investigations
including:

1. The Arizona Attorney General is suing Qwest in state court for
violations of the Arizona Consumer Fraud Act.

2. The U.S. Department of Justice and Securities and Exchange
Commission have subpoenaed Qwest’s accounting records in
connection with an investigation it is conducting regarding
capacity swaps involving Global Crossing and possibly other
parties.

3. The Minnesota Department of Commerce filed a complaint with
the Minnesota Public Utilities Commission alleging that Qwest
has engaged in a practice of entering into secret agreements
certain CLECs in violation of 47 U.S.C. §251(c) and/or 47
U.S.C. §252(a)(1). The Minnesota Department of Commerce
investigation indicated that these secret agreements either modify
or augment the terms and conditions set forth in the Inter-

3
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connection Agreements between Qwest and selected CLECs in
order to buy their silence in the Minnesota 271 Docket.

As this Commission knows, several other states, including Arizona, also are presently
investigating similar claims.  Qwest’s behavior toward Touch America, Arizona
consumers, its accounting practices, and treatment of Minnesota competitors provide a very
clear road map of how Qwest will act toward competitors and consumers alike it its 271
Application is approved.

The Commission should not rush to judgment in the case of Qwest’s 271
Application. At a minimum, Touch America requests that the Commission wait until
September 2002, which is when the FCC is expected to rule on Touch America’s Capacity
IRU complaint. If Touch America prevails in that action, it will confirm Qwest is not 271
compliant, that Qwest does not abide by the law and that it cannot be trusted to adhere to
the many other promises it has made in its 271 Application. Competition in the local
exchange market its vitally important to Arizona and its citizens. Both will suffer

irreparable harm if Qwest is granted 271 relief prematurely.

RESPECTFULLY SUBMITTED May 15, 2002.

TOUCH AMERICA, INC.

Michael W. Patten

RosHKA HEYMAN & DEWULF, PLC
One Arizona Center

400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004

(602) 256-6100
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ORIGINAL and TEN (10) COPIES
of the foregoing filed May 15, 2002, with:

Docket Control

ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, Arizona 85007

COPIES of the foregoing hand-delivered
May 15, 2002, to:

Jane Rodda, Esq.

ALJ, Hearing Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, Arizona 85007

Maureen Scott, Esq.

Legal Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, Arizona 85007

Mark DiNunzio

Utilities Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, Arizona 85007

COPIES of the foregoing mailed May 15, 2002, to:

Richard S. Wolters, Esq.

Marie Arias-Chapleau, Esq.
AT&T LAW DEPARTMENT

1875 Lawrence Street, Room 1575
Denver, Colorado 80202

Gregory Hoffman

AT&T COMMUNICATIONS

795 Folsom Street, Rm. 2159

San Francisco, California 94107-1243
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Joan S. Burke, Esq.

OSBORN & MALEDON

2929 North Central Avenue, Suite 2100
Post Office Box 36379

Phoenix, Arizona 85067-6379

Andrea P. Harris
ALLEGIANCE TELECOM, INC.
2101 Webster, Suite 1580
Oakland, California 94612

Diane Bacon

Legislative Director

COMMUNICATIONS WORKERS OF AMERICA
5818 North 7th Street, Suite 206

Phoenix, Arizona 85014-5811

K. Megan Doberneck, Esq.

CovAD COMMUNICATIONS COMPANY
7901 Lowry Boulevard

Denver, Colorado 82030

Karen L. Clauson

ESCHELON TELECOM, INC.

730 2nd Avenue South, Suite 120
Minneapolis, Minnesota 55402

Michael M. Grant, Esq.

Todd C. Wiley, Esq.
GALLAGHER & KENNEDY, P.A.
2575 East Camelback Road
Phoenix, Arizona 85016-9225

Gena Doyscher

GLOBAL CROSSING LOCAL SERVICES, INC.
1221 Nicollet Mall

Minneapolis, Minnesota 55403-2420

Penny Bewick

NEW EDGE NETWORKS.

3000 Columbia House Boulevard, Suite 106
Vancouver, Washington 98661
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Richard P. Kolb

ONE POINT COMMUNICATIONS
Two Conway Park

150 Field Drive, Suite 300
Lake Forest, Illinois 60045

Thomas H. Campbell, Esq.
LEWIS & RocA L.L.P.

40 North Central Avenue
Phoenix, Arizona 85004

Thomas L. Mumaw, Esq.
SNELL & WILMER

One Arizona Center

Phoenix, Arizona 85004-0001

Scott Wakefield, Esq.

RESIDENTIAL UTILITY CONSUMER OFFICE
2828 North Central Avenue, Suite 1200
Phoenix, Arizona 85004

Steven J. Duffy, Esq.

RIDGE & ISAACSON P.C.

3101 North Central Avenue, Suite 1090
San Mateo, California 94404-2737

Kevin Chapman

SBC TELECOM, INC.

300 Convent Street, Room 13-Q-40
San Antonio, Texas 78205

Eric S. Heath, Esq.

SPRINT COMMUNICATIONS COMPANY L.P.
100 Spear Street, Suite 930

San Francisco, California 94105

Andrew O. Isar

Director, Industry Relations
TELECOMMUNICATIONS RESELLERS ASSOCIATION
4312 92nd Avenue, N.W.

Gig Harbor, Washington 98335

M. Andrew Andrade

TESS COMMUNICATIONS, INC.

5261 South Quebec Street, Suite 150
Greenwood Village, Colorado 80111
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Brian Thomas

TIME WARNER TELECOM, INC.
520 S.W. 7™ Avenue, Suite 300
Portland, Oregon 97204

Teresa Tan

WORLDCOM, INC.

201 Spear Street, 9™ Floor

San Francisco, California 94105

Thomas F. Dixon

WORLDCOM, INC.

707 North 17th Street, Suite 3900
Denver, Colorado 80202

Michael B. Hazzard, Esq.

KELLEY DRYE & WARREN, LLP
1200 19™ Street, N.W., Fifth Floor
Washington, D.C. 20036

Richard Sampson

Z-TEL COMMUNICATIONS, INC.

601 South Harbour Island, Suite 220
Tampa, Florida 33602

Charles Steese, Esq.

QWEST CORPORATION

1801 California Street, Suite 4900
Denver, Colorado 80202

Andrew D. Crain, Esq.

QWEST CORPORATION

1081 California Street, Suite 4900
Denver, Colorado 80202

Timothy Berg, Esq.

FENNEMORE CRAIG, P.C.

3033 North Central Avenue, Suite 2600
Phoenix, Arizona 85012-2913

Traci Grundon, Esq.

DAvis WRIGHT & TREMAINE L.L.P.
2600 Century Square

1501 Fourth Avenue

Portland, Oregon 98101
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Daniel Waggoner, Esq.

DAvis WRIGHT & TREMAINE L.L.P.
1300 S.W. Fifth Avenue, Suite 2300
Portland, Oregon 97201

Philip A Doherty
545 South Prospect Street, Suite 22
Burlington, Vermont

Gary L. Lane, Esq.
6902 East 1% Street, Suite 201
Scottsdale, Arizona 85251

W. Hagood Bellinger
5312 Trowbridge Drive
Dunwoody, Georgia 30338

Paul Bullis, Esq.

OFFICE OF THE ATTORNEY GENERAL
1275 West Washington

Phoenix, Arizona 85007

Joyce Hundley, Esq.
Antitrust Division

UNITED STATES DEPARTMENT OF JUSTICE

1401 H Street, N.W., Suite 8000
Washington, D.C. 20530
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FEDERAL COMMUNICATIONS COMMISSION
Enforcement Bureau
Market Disputes Resolution Division
445 12" St,, S.W.
Washington, D.C. 20554

April 26,2002

Copies by Facsimile Transmission'LOriginals by U.S. Mail

TOUCH AMERICA, INC,, )
)
Complainant, )
)
)
V. ) File No. EB-02-MD-003
) File No. EB-02-MD-004
)
QWEST COMMUNICATIONS )
INTERNATIONAL INC, )
QWEST CORPORATION, and )
QWEST COMMUNICATIONS )
CORPORATION, )
)
Defendants. )
Charles 1. Helein Peter A. Rohrbach
Loubna W. Haddad John C. Keeney, Jr.
Jonathan S. Marashlian F. William LeBeau
Helein Law Group Hogan & Hartson, LLP
8180 Greensboro Drive, Suite 700 - 535 Thirteenth St., N.W.
McLean, VA 22101 Washington, DC 20004
Counsel for Complainant Counsel for Defendants

Dear Counsel:

This letter order memorializes the rulings made by Cominission staff during the
status conference held on April 23, 2002 in File Nos. EB-02-MD-003 and 004, The
ctatus conference included counsel for complainant Touch America, ne. (“Touch
America”) and counsel for defendants Qwest Communications International, Inc., Qwest
Corporation and Qwest Communications Corporation (collectively, “Qwest”™), as well as
Commission staff. The rulings set forth below are based on the record of these
proceedings and on the discussions among the parties, their counsel, and staff during th
status conference.

o




L Rulings Applicable to Both File Nos. EB-02-MD-003 and 004

In this section, we set forth rulings that apply to both File No. EB-02-MD-
003 and File No. EB-02-MD-004.

A. Reply briefs. All pending motions for leave to file a reply briel
are denicd. No future requests for leave to a file areply brief will be granted absent a
showing of extraordinary justification.

B. Privilege Jogs. Any document ot information that is withheld
from a party’s response to a discovery request under a claim of privilege will be listed o
a privilege log that the responding party will serve on the requesting party at the same
time that the discovery response is served. The log shall comply with the requirements
cet forth in Federal Rule of Civil Procedure 26(b)(5).

=

C. Scope of materials to be produced. Qwest is required (o
produce, in response to the discovery rulings set forth below, only information and/or
documents that are within Qwest’s actual or construclive possession, custody or control.
If the permission of third parties is required for the production of certan information,
Qwest is hereby instructed to seek 1o obtain that permission from such parties for the
production of the requested material in this case.

D. Document numbering. All documents produced in response 10
discovery requests in this case should be labeled with a unique production humber on
each page of the document.

E. Time limits. The time limits set forth in the Commission’s formal
complaint rules governing the filing of pleadings, briefs, discovery responses and the
like will apply to these cases, unless we specifically rule otherwise. See 47 CF.R. §§
1.720-1.736.

I1. Rulings Applicable to File No. EB-02-MD-003
In this section, we set forth rulings that apply to File No. EB-02-MD-003.

A, Protective order. The protective order in File No. EB-02-MD- E
004 that we approved in our letter order of February 21, 2002 15 hereby amended so as 10
make its terms applicable to both File Nos. EB-02-MD-003 and 004.

B. Time limitations applicable to discovery to be produced by
Qwest. The time limits applicable to the discovery that Qwest will produce 1n responsc
to our discovery rulings set forth below are as follows, unless otherwise stated in specific
discovery rulings below: (a) Qwest will produce all information conceming indefeasible
rights of use (“TRUs”) that it provided to the Commission during the Commission’s

review of Qwest’s proposed merger with US WEST (i.e., from the date when Qwest filed

2
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its application with the Comimission seeking approval of the transaction through the
release of the Commission’s order on June 26, 2000); (b) Qwest’s production of other
documents and infonmation relating to IRUs, that was not provided to the Commission
during the merger review, will encompass any TRUs that were in effect on or after June
26, 2000. By IRUs “in effect on or after June 26, 2000,” we mean any IRU agreements
entered into before fune 26, 2000, but for which the contracting parties’ rights had not
expired as of June 26, 2000, and any IRUs created on or after June 26, 2000.

C. Geographic limitations applicable to discovery to be produce
by Qwest. Qwest’s production of documents and information relating to [RUs will be
limited to those agreements that involve IRUs that originate or terminate in-region (l.e.,
the 14-state former US WEST territory). If an agreement covers both in-region and out-
of-region [RUs, 1t must be produced.

D. Touch America’s First Set of Interrogatories to Qwest.”

Interrogatory No. 1. In response to Interrogatory No. 1, Qwest is
required to produce JRU agreements that conform to the time and geographic limitations
set forth in sections LB and 1.C above.® Qwest is also directed 1o provide a narrative f
answer to the extent necessary to identify which of the [RU agreements it produces in |
response 1o this interrogatory were provided to the Comymission during its review of the
proposed Qwest-US WEST meyger, along with a description of the circumstances under
which the agreement was so provided, including the date the agreement was provided, (o
whom it was provided, any written record reflecting that the agreement was provided 19

the Commission, ete.

Interrogatary No. 2. Touch Amenca’s request to propound Interrogatary
No. 215 granted. Qwest will produce the information requested in this interrogatory.

Interrogatory No. 3 Inresponse ta Interrogatory No. 3, Qwest is
required to produce documents that describe, discuss, comment on, or refer to any of the
following subjects: (a) Qwest’s plans or strategies regarding the sale or marketing of
IRUs; (b) whether [RUs fall within the purview 0f 47 U.S.C. § 271; or (¢) whether IRUs
constitute the sale of a property right. Notwithstanding our ruling on geographic
limitations, documents should not be excluded from Qwest’s production in response to
this inteitogatory merely because they comment on IRUs generally without making
specific reference to in-region IRUs. Further, the time limit set forth in Section II.B
above does not apply to this request. Qwest should produce responsive documents dated
from January 1, 1998 1o the present. }

i

‘ Touch America’s Request To Serve First Set of Intevrogatories, Fife No, EB-02-MD-003 (filed|

Feb. 8, 2002), !
2 1f an IRU sgreement berween Qwest and another party provides for the provision of dark fiber !
facilities or services along certain routes, and Qwest has a separale agreement(s) with thal party for the ‘
provision of opironics or electronics or other cquipment or facilities needed to light the fiber along thase,
routes, Qwest is also requred to produce such separate agreement(s).

|

|
3
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Interrogatory No. 4. Touch America’s request 10 propound Interrogatoxjy

No. 4 is granted, except that Qwest is required 1o produce the documents specified in this
interrogatory in lieu of providing a narrative answer identifying these documents.

Interrogatory No. 5. Touch America’s request to propound Interroga.t‘oi'y
No. 5 is denjed at this time, because Touch America has not demonstrated that depositicn

discovery is warranted in this matler.

Interrogatory No. 6. Touch America’s request to propound Interrogatory
No. 6 during the liability phase of this bifurcated proceeding is denied in view of Qwest’s
stipulation, made during the course of the status conference, that it has received financial

benefits from the sale of in-region IRUs.

Interrogatory Nos. 7 and 8. Touch America’s request to propound
Interrogatory Nos. 7 and 8 is denied, because the information these requests seek is
largely duplicative of the information that Qwest is required to produce in response to

InterTagatory No. 1.

L. Touch America’s Second Set of Interrogatories to Qwest.” |

Interrogatories Nos. 1 and 2. Touch America’s request to propound
Interrogatory Nos. 1 and 2 is denied, because the information sought in these requests is
largely duplicative of the infornmation that Qwest is required 1o produce in response to |
Intervogatory No. 1 of Touch America’s first set of interrogatories. This ruling is withaut
prejudice to Touch America’s right to laler make a showing, following Qwest’s
production of documents in response to Interrogatory No. 1 of Touch America’s [irst set
of interrogalories, that 1t requires additional information.

Interrogatory No. 3. Touch America’s request to propound Interrogatary

No. 3 is granted with the following modification. Qwest is required to provide a
narrative response, eccompanied by diagrams, showing separately for lit and dark fiber
IRUs:

*  Whatis conveyed by the IRU

» The physical location of any property that is conveyed

*  What, if anything, is owned by the purchaser

*  What types of Operations and Maintenance services are
provided in conjunction with the JRU

Interrogatory Nos. 4 and 5. Touch Amenca’s request to propound |
Interrogatory Nos. 4 and 5 1s denied, because the information sought in these requests is

>

? Touch America‘s Request To Serve Second Set of Interrogalories, File No. EB-02-MD-003 (fled

Mar. §, 2002).




largely duplicative of the information that Qwest is required Lo produce in response 10
Tnterrogatory No. 1 of Touch America’s first set of interrogatories.

Touch Americs’s motion for leave to file its first request for stipulations and admissions,
as those requests are currently formulated, is denied. To the extent that Touch America
still wishes 1o seek leave to propound requests for stipulations and admissions, it should
revise the requests it previously filed to eliminate any requests that 1) address matters as
to which the parties have already stipulated, 2) call for legal conclusions, 3) seek

admissions as 1o the weight 1o assign certain evidence, or 4) seek admissions as to what

F. Touch America’s Reqguests for Admissions and Stipulations. \

matters are or are not addressed in declarations that have been submitted in this case.

/
G. Qwest’s Motfion To Dismiss. As discussed during the conference

call that Conumission staff held with the parties’ counse} on April 17, 2002, the motion

prejudice 1o Qwest’s right to assert the arguments in that motion in briefs to be filed in
accordance with the schedule set forth below.

H. Case Schedule. Discovery and briefing in this matter will proce

1

0
dismiss Touch America’s complaint that Qwest filed on April 17, 2002 is denied thhoﬁ\t

|

|

N

in accordance with the following schedule.

|
By May 23, 2002, Qwest will produce the documents and information {
required by the discovery rulings set forth above. ;
By Tune 14, 2002, Touch America will submit & chart to the Comumission and
to Qwest that provides, for a group of Qwest IRUs agrcements that Touch |
America will select, a detailed identification of those provisions of each J
selected agreement that Touch America contends sipport its position that the
agreement provides for an arrangement that violates 47 U.S.C. § 271 or the ]
Qwest Teaming Order.® Touch America will identify each selected agreement
on the chart by the name of the parties and the production number of the
document, and will identify specific provisions by reference to the page and}
paragraph or article number of the agrecment. The chart should address, |
among any other 1ssues Touch America seeks to highlight: (a) whether the f
purchasing or acquinng party is an end-user or a telecommunicetions camar
(b) the tenm of the agreement; (¢) whether identifiable, physical property 18 [
transferred; (d) the status of the IRU when the term of the IRU expires; () the
arrangements regarding Operations and Maintenance fees; (f) the degree oft
control that the purchaser/lessor exerts over the IRU; (g) whether the IRU 1§
assignable or transferable; (h) whether title to any property or facility passes\;

to the purchsser; (1) whether the agreement provides for a sale or a lease. g
|

4

Touch Amenica’s Molion for Leave 10 File First Request for Stipulations end Admissions, File No.

£B-02-MD-003 (filed Apr. 9, 2002). |

5

nom.,

AT&T Corp. v. Ameritech Corp., 13 FCC Red 2143R (1998) (“Qwest Teaming Order”), aff’'d sub
U S WEST Communications, /nc. v FCC, 177 F.3d 1057 (D.C. Cir. 1999)

|
|
|

g
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Touch America's selection of agreements for inclusion on the chart shall be
for the purpose of streamlining our consideration of the issue(s by.focusi‘ng o]
a representative group of [RU amrangements that are at issue in this case.
Touch America’s selection of these agreements for inclusion on the chart wi

not prejudice any right Touch America may have to seck relief based on IRU

agreements not included in the chart, Touch America will submit this chart |
both electronic and hard-copy form.

» By June 28, 2002, Qwest will submit its response, in chart form, 1o Touch

America’s chart. Qwest will submit its responsive chart in both electronic and

hard copy form.
» By July 19, 2002, the parties will file simultaneous opening briefs.

» By August 2, 2002, the parties will file simultancous responsive briefs.

« Commission slaff may issue a letter order prior ta the due date for the opening

briefs identifying specific issues that the parties should address in their
briefing, and setting page limits for the brefs. The parties should not presen
any facts in their opening or responsive briefs that were not presented in thei
pleadings or in discovery.

JiI.  Rulings Applicable to File No. EB-02-MD-004

Tn this section, we set forth rulings that apply to File No. EB-02-MD-004.

A. Supplemental Briefing on Qwest’s Motion to Dismiss Or Stay.

As discussed during the status conference, we have determined that
supplemental briefing on the issues raised in Qwest’s motion to dismiss or stay

Touch America’s complaint is warranted here. Accordingly, we direct the partigs

1o submit supplemental briefs in support of their respective positions in
accordance with the schedule set forth below.

By May 10, 2002, Qwest should file a supplemental opening brief, not
exceeding 25 pages, that addresses the issues set forth on Attachment A. In
addition, Qwest should attach to its brief a chart that specifically identifies cach
claim in this case that is based on facts that Qwest contends are at 1ssue both n

this proceeding before the Commission and in the Colorado proceeding, or in the

arbitration, identifying the page numbers and paragraph numbers of Touch !

America’s complaint in this case where the claim is stated. The chart should
specifically identify the overlapping facts thal are at issue as to cach such claim

§

Communications Corporation, File No. EB-02-MD-004 (fled Mar. 21, 2002).

Motion of Defendants Qwest Communications Intemational Inc., Qwest Corporation, and Qwest

6
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and the corresponding claims from the Colorado or the arbitration proceeding 1
which atise from the overlapping facts Qwest has identified. Any assertions as to
claims or facts that are at issue in the Colorado or arbitration proceeding should
be documented by relerence to page and paragraph numnbers of pleadings filed ir?
those proceedings. Copies of those pleadings should be attached to Qwest’s brief,
if they have not previously been filed in the record of this case. If such materials
were previously submitted 1n this case, Qwest should identify where i the record
of this case they may be found.

Qwest’s brief should indicate whether there are any factual issues raised
by Touch America’s complamt that will not be addressed in Colorado or the
arbitration and identify them. The chart attached 1o Qwest’s brief will not be
counted toward the 25 page limit for the bnef, and it should be submitted in both
electronic and hard-copy form.

By May 20, 2002, Touch America will file a supplemental brief, not
exceeding 25 pages, and a chart in response 10 Qwest’s brief and chart. The bri :f
should address the issues identified on Aftachment A in addition to any other
matters set forth in Qwest’s supplemental opening brief that Touch America may
wish to address. Any references in the responsive chart to claims or facts at issxfae
in this case, or in the Colorado or arbitration proceedings, should be documented
with the same degree of specificity indicated above for Qwest’s chart. In
particular, Touch America’s responsive brief and chart should specifically
identify any factual issues raised by Touch America’s complaint before this
Commission that will not be addressed in Colorado or the arbitration.

«

Staff anticipates holding a second status conference within 30 days of th
completion of the supplemental briefing.

B. Touch America’s First Sct of Interrogatories to Qwest.’

Interrogatory Nos. 1, 2 and 3. Touch America’s request to propound

Interrogatory Nos. 1, 2 and 3 is granted. Qwest will produce the information requested in

these interrogatories.

No. 4 is granted, except that Qwest’s response Lo this interrogatory need not include
information concerning the cost of provisioning the “corporate communications traffic”

thatis t
later sh

Intemrogatory Wos, 5 and 6 is granted.

=

Interrogatory No. 4. Touch America’s request 10 propound Interrogatary

le subject of this request. This ruling is without prejudice to Touch America’s |
owing that it requires this cost information.

Interrogatory Nos. 5 and 6. Touch Amence’s request 1o propound

7

1,2002).

Touch America Request To Serve First Set of Intenogalories, File No. EB-02-MD-004 (filed Mar.
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Interrogatory No. 7. Touch America’s request to propound Intewjrogato‘ry
No. 7 is granted, as modified at the status conference. Qwest is required to identify eacflP
company record, by record type, that contains information pertaining to customers
receiving Global Services Provider services in-region, the name and/or form number of
the record that contains such information, the database from which the document or forr
is generated, and the categories of information that are reflected on each such documen
or form. If the answer to this interrogatory varies depending on the type of customer, o}

some other factor, Qwest should provide an explanation of such variation.

n

Interrogatory Nos. 8 and 9. Touch America’s request to propound
Interrogatory Nos. § and 9 is denied based on Qwest’s relevance objections.

Inmterrogatory No. 10. Touch America’s request to propound

Interrogatory No. 10 is granted. Qwest will either provide the requested information, or
provide a dctailed explanation as to why the requested information is not contained in, or
cannot be developed from, Qwest’s records. If Qwest is unable to determine whether the
requested information is contained in, or can be developed from, Qwest’s records, it wi?]

explain in detail why it is unable to make this determination. [
i
C. Touch America’s Second Set of Interrogatories to Qwest.” }

Interrogatory No. 1. Touch America’s request to propound Intenogatclry
No. 1 1s taken under advisement, pending Qwest’s informing Commission staff as to
whether 1t objects to Touch America obtaining a copy of the Arthur Andersen work
papers under the protective order applicable to this proceeding. Counsel for Qwest will
advise Commission staff by Friday Apnil 26, 2002 as to how much time Qwest beli evesé it
needs in order to determine whether it objects to Touch America obtaining a copy of the
Arthur Andersen worl papers in this case.

Interrogatory No. 2. Touch America’s request to propound Intenogatﬁry

No. 2 is granted. |
|
Interrogatory No. 3. Touch America’s request to propound lnterrogatcjﬁry
No. 3 is denied.

D. Pending Motions

| . . | |
* Touch America’s Motion for Commission to Take Official Notice of Facts Pertaining
10 Respondents’” Auditors’ Arthur Andersen, filed on March 28, 2002, is denjed for%

the reasons stated af the status conference.

1
l
i
f
!
!
|
|

s Touch America Request To Serve Second Set of Tnterrogartories, File No. EB-02-MD-004 (me(;ﬂ
Mar, 26, 2002).

!
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Touch America’s Motion to Strike Evidence of Settlement Negotiations Pursuent to
FRE 408, filed on April 11, 2002, is taken under advisement.

»  Touch America’s Motion for Leave to File Objections to Declarations Filed As
Exhibits to Respondents’ Answer, filed on April 9, 2002, is taken under advisement

E. Additional Discovery

Any requests to obtain additional discovery, beyond that provided herei,
will be addressed at a future status conference. Touch America’s Motion for Leave to |
File First Requests for Stipulations and Admissions,” to the extent it is still pending, will
be addressed at that time. We ask Touch America to review those requests to make SUT‘F
that they conform to the guidance provided above regarding the requests for stipulations
and admissions that Touch America submitted in File No. EB-02-MD-003.

These rulings are issued pursuant to sections 4(1), 4(3), and 208 of the
Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 154(j), and 208, and |

sections 1.720-1.736 of the Commission’s rules, 47 C.F.R. §§ 1.720-1.736, and authon'fy

delegated by sections 0.111 and 0.311 of the Commission’s rules, 47 C.F.R. §§ 0.111,
0.311.

FEDERAL COMMUNICATIONS COMMISSION

Lisa I. Saks |
Attomey, Market Disputes Resolution Division

Enforcement Bureau

0 . . . . . . . L
louch Americe's Motion for Leave to File First Requests {or Stipulations and Adnissions, Fil

No. EB-02-MD-004 (filed Apr. 9, 2002).
5
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Attachment A
Issues To be Addressed in the Parties’ Supplemental Briefing EB-02-MD-004

LU

1. What is the estimated time to trial or judgment in Qwest’s action pendin
in the district court in Colorado? What is the average time to trial or
judgment for civil actions in the United States Distmict Court for the

District of Colorado?

2. If the Colorado Court rendered a judgment in favor of Qwest on its
contract claims in the Colorado action, would such a judgment have
preclusive effect on any of Touch America’s claims in this action? If so
which claims would be precluded? Please address the applicability of
both issue preclusion and claim preclusion.

3. Would any of Touch America’s claims in this proceeding be deemed to be
compulsory counterclaims in the Colorado action?

4. Would a decision in the arbitration have preclusive cffect on any of Tough
America’s claims in this action? If so, which claims?

5. Would Qwest consent to Touch America’s adding the claims in this
proceeding as counterclaims in the Colorado action? If so, would Qwest
seek dismissal of any such claims under Federal Rule of Civil Procedure
127 On what grounds would Qwest seel such a dismissal?

6. Does 47 U.S.C. § 207 preclude only duplicative altempls to recover the
same damages in both district court and at the Commission, or does 1t have

broader applicability?

7. Would a stay of this action, as opposed to a dismissal, prejudice either
party and if so, how?

8. Is the Comnuission required, under any statutory or other authority, 1o
deny Qwest’s requested dismissal or stay and to adjudicate Touch
America’s claims? Analyze existing precedent, if any, concemning this
1ssue.

10
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Marlene H. Dortch, Secretary

May 2, 2002

Federal Communications Comnussion
445 12" Street, SW, Room TW B204

Washington, D.C. 20554

WRITER'S P-MAIL ADDRESE

dlawgon®eidl

Re:  Merger of Qwest Communications International, Inc. and US WEST Inc.,
CC Docket No. 99-272

Dear Ms. Dortch:

«y.com

Attached are the Comments of AT&T Corp. on the March 22, 2002 Audit Report
of Arthur Andersen regarding Qwest’s compliance with the conditions imposed by this
Commission in connection with its merger with US WEST.

It is now clear that Qwest has engaged in a deliberate campaign 1o evade the both

the merger conditions imposed by the Commission and the most basic requirements of Section

271. Both the scope and egregiousness of the violations that have been exposed by the audits
and two related complaints filed by Touch America are unprecedented. In order to brning the

Qwest-US WEST merger into compliance with Section 271, Qwest committed 10 divesting its
intetLATA operations in the US WEST region to an “independent” competitor, Touch America.

The Commission accepted US WEST’s representations that Touch America would not be

dependent upon Qwest and that Qwest therefore would not be “providing” interL ATA services
in violation of Section 271. According to Touch America, however, Qwest failed to live up to

these representations but instead took a number of steps to ensure that Touch America woul

remain highly dependent on Qwest in providing services to divested customers. Worse yet, the

Arthur Andersen audit and Touch Americe complaints provide substantial evidence showing that
immediately after the “divestiture,” Qwest undertook a concerted campaign 10 reacquire the fnost
valued divested customers and to provide them (and others) with prohibited in-region interLATA
services, through use of private line services offered under the guise of lit fiber capacity
“indefeasible rights of use,” by providing inter_ATA services to customers under the guise of

1
i

“corporate communications,” and, most brazenly, by directly provided interLATA services billed

end branded as Qwest services.
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SIDLREY AUSTIN BROWN & WOOD LLP

The Commission should act promptly to remedy these apparent violations of the
Qwest-US WEST merger conditions and Section 271. In particular, AT&T requests that the
Commission: (1) issue a Notice of Apparent Liability regarding these material violations; (2
impose sanctions on Qwest for any and all violations of the Qwest-US WEST merger conditigons
and Section 271; (3) open an investigation into Qwest's candor in these proceedings and impopse
appropriate sanctions for any Qwest misrepresentations in the merger proceedings.

Sincerely,

/3/David L. Lawsaon
David L. Lawson

Attachment |
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I. THE MARCH 2002 AUDIT AND TOUCH AMERICA'S COMPLAINTS CONFIRM
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Before the
Federal Communications Commission
Washington, DC 20554

In the Matter of

Merger of Qwest Communications
International, Inc. and

U S West Inc.

CC Docket No. 99-272

In the Matter of

Application for Consent 10

Transfer Control to TeleDistance, Inc.
from Qwest Communications
International, Inc. to

Touch Amenca, Inc.
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COMMENTS OF AT&T CORP. ON THE MARCH 2002 AUDIT REPORT

AT&T Corp. (“AT&T") hercby submits its comments on the March 11, 2002 Aliihur

Andersen audit of Qwest Communications International, Inc. and its affiliates (collectively

“Qwest”), the third such audit’ of Qwest’s compliance with the Owest Merger Orders.*

' Arthur Anderson LLP previously submitted an April 16, 2001 Report of Independent P
Accountants (“Initial Auditor’s Report”) and a June 6, 2001 Supplemental Lctter to the Com
Carrier Bureau.

? Memorandum Op. and Order, Qwest Communications International Inc. and U S West,
Applications for Transfer of Control of Domestic and International Sections 214 and

Hﬁblic

mon

Inc.
1310

Authorizations and Application to Transfer Control of a Submarine Cable Landing License, 15

FCC Red. 5376 (2000) (“March 10 Merger Order™); Memorandum Op. and Order, Q

west

Communications International Inc. and U 8 West, Inc. Applications for Transfer of Control of

Domestic and International Sections 214 and 310 Authorizations and Application 1o Trar
Control of a Submarine Cable Landing License, 15 FCC Red. 11909 (2000) (“June 26 Me
Order) (collectively the “"Qwest Merger Orders™).

sfer

rger




INTRODUCTION AND SUMMARY

It is now clear that Qwest has engaged in & deliberate campaign to evade Section 271 of

the Communications Act of 1934 (“the Act”) and the related conditions imposed on Qwest &s

part of its merger with US WEST. The audit report comes on the heels of two rellated
|

complaints® filed by Touch America, Inc. (“Touch America”) ageinst Qwest, and both the sT[;ope
end egregiousness of the violations that have been exposed are unprecedented. In order to bring
the Qwest-US WEST merger into compliance with Section 271, Qwest committed to. divesting
its interLATA operations in the US WEST region to an “independent” competitor, Touch
America. The Commission accepted Qwest’s and US WEST's representations that Touch
America would not be dependent upon or controlled by Qwest and, therefore, that Qwest p[mst-
merger would not be “providing™ interLATA services in violation of Section 271. There is npow
substantial evidence that Qwest tock a number of steps that it concealed from the Commissian to
ensure that Touch America would remain dependent on Qwest in providing services to divested
customers. The evidence provided by Touch America further shows that immediately after the
“divestiture,” Qwest undertook a concerted campaign to reacquire the most valued divested
customers and to provide them (and others) with prohibited in-region interLATA services. | The
Commission should act promptly to remedy these apparent violations of Section 271 ancJ the
Qwest Merger Orders.

More specifically, although Qwest assured the Commission during the merger

proceedings that Touch America would be independent of Qwest when providing in-region

> Complaint, Touch America, Inc. v. Qwest, Communications International, Inc., File No. EB-02-
MD-003 (Feb. 2002) ("IRU formal complains) and Complaint, Touch America, Inc. v. Qwest,
Communications International, Inc., File No. EB-02-MD-004 (Feb. 11, 2002) (revised |and
refiled March 1, 2002) ("Divestiture formal complain(”).
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interLATA service,’ it plainly was not. Qwest, for example, assured the Commission th

would provide Touch America with sufficient access to Qwest databases so that it could sup

the in-region service customers being divested to it,* but as explained by Touch America, “Q

at it
port

est

has exercised such control over the data systems and software as to prevent Touch America from

independently operating or servicing Transferred Customers.™® Qwest similarly assure

Commission that under the Bilateral Wholesale Agreement Touch America was not require

purchase out-of-region capacity on a wholesale basis from Qwest;’ yet Touch America now
that Qwest’s undisclosed billing system structure precluded Touch America from billing
transferred customers if it used & third party off-net provider for out-of-region capacity.® Q
also represcnted 1o the Commission that it would lease to Touch America four circuit awitc
but Touch America has now disclosed that this did not occur and that Touch America

granted only limited functionality that did not “provide[] Touch America with the kin

hes,

* See, e.g., Qwest’s Divestiture Compliance Report, at 18 (Apn! 14, 2000) (“April 14, F

Divestiture Plan”) (that under the Divestiture Plan “Qwest has further protected T
America’s ability to maintain a viable independent business within the region without restri

the

d to

says

the

west

S

was

d of

000
uch
ting

Touch America’s ability to grow its business for national accounts”), see also id. at 12 (“Touch

America is & strong and independent carrier that has the financial capacity and operats
experience to provide excellent service to the customer base that Qwest will be divesting™).

S Id at 40-41.

§ Divestiture formal complaint § 193.

onal

7 “Point By Point Response To AT&T Comments On The Qwest Divestiture Compliance
Report,” Attachment A to Qwest’s Reply Comments, at 20-21 (May 12, 2000) (“Point By Point

Response To AT&T Comments On The Qwest Divestiture Compliance Repor(”).
® Divestiture formal complaint 9 306-307.

® April 14, 2000 Divestiture Plan a1 4, 19-20, 42.
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operational control over the switches that would allow Touch America to perform the

. . . . - )\10
functions’ associated with the operational management of & switch.

Worse yet, Qwest never told the Commission about its “lit fiber” “Indefeasible Rigth of

Use” (“IRUs”) agreement with Touch America, although it contemplated the need for suc

agreement even before it submitted its Divestiture Plan and began “negotiations” with T

core

h an

such

America weeks before the Commission issued its June 26 Merger Order. Under this agreejuent,

Touch America was required to pay Qwest for leasing interLATA network facilities owne

operated by Qwes! in order 10 provide retail services to Touch America’s “customers.”
Heving weakened Touch America in this manner, Qwest immediately began to pra

(and continues to provide) in-region interLATA service and to reacquire the long distq

customers that it “divested” to Touch America As disclosed by Arthur Andersen an

and

vide

nces

d as

claborated upon in the Touch America complaints, Qwest hes employed three separate schemes,

each of which is patently unlawful; it has used lit fiber capacity IRUs like those it signed

with

‘Touch America,'’ it has provided interLATA services to customers under the guise of “corporate

communications,”'? and, most brazenly, it has directly provided interLATA services “billed
branded as Qwest services.”'> As demonstrated below, each of these actions violates

Section 271 and the Qwest Merger Orders. -

19 Divestiture formal complamt § 282, see generally id. 9 272-292,

and

both

' I etter from Arthur Anderson LLP to Dorothy Attwood (June 6, 2001), Finding 7 (“June 6,
2001 Supplemental Letter”) (found with respect to 14 of 92 in-region service component codes

sampled).

12 14, Finding 2 (1] of the 458 account records were identified as providing prohibited in-re
service in this manner).

gion

' Report of Independent Accountants, Att. 1 at 1 (Apnl 16, 2001) (“Initial Auditor’s Repprt™)
(emphasis added); see also id (for 266 customers with associated revenues from July 2000
through March 2001 in excess of $2.2 million); June 6, 2001 Supplemental Letter, Findihg 9

(continued . .

4

)
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As unambiguous Commission and court precedents confirm, the Qwest lit fiber capacity
TRUs clearly are, regardless of their duration and payment terms, “telecommunications services”
subject to the Section 271 interLATA restrictions. Qwest concedes, as it must, that these IRUs
grant the customer only a leasehold interest in the lit fiber and not an ownership interest,'! and
that concession is dispositive. Both the Commission and the courts have repeatedly held|that
“leasing of capacity on an in-region interLATA network is plainly an in-region interLATA
service.""”

Qwest claims that the Commission approved these IRU arrangements in the Qwesr
Merger Orders, but that 100 is plainly false. The June 26 Merger Order does not even reference
any such IRUs. Nor could it have done so, because the only references that Qwest ever made to
IRUs in any of its submissions during the merger proceedings were elways preceded with the
assertion that the relevant IRUs involved & “one-time transfer of ownership and control of an
interLATA network.”*® Of course, Qwest now concedes that the IRU agreements that it has

actually entered into with Touch America and others do nof involve the transfer of ownership

and control rights in anything, let alone an “interLATA network.” Certainly, Qwest never

(... continued)
(Qwest paid touch America only $856,863 -out of $2,212, 730 billed under for in-region
interLATA services sold under Qwest’s brand).

14 See Amended Answer of Defendants Qwest Communication International Inc., Qwest
Corporation and Qwest Communications Corporation, File No. EB-02-MD-003, §f 142,145
(March 13, 2002) (“Qwest Answer to the JRU formal complainr”) .

¥ Second Order on Reconsideration, Implemeniation of the Non-Accounting Safeguards of
Secrion 271 and 272 of the Communications Act of 1934, As Amended, 12 FCC Red. B653, 1{ 54
n.110 (1997) (“Non-Accounting Safeguards Order"), Global Naps, Inc. v. New Eng(and
Telephone & Telegraph, 156 F Supp.2d 72, 77-80 (D. Mass. 2001) (“leasing of dark fiber. . .
[is] the provision of telecommunications service”).

'€ See April 14, 2000 Divestiture Plan st 28-29.
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disclosed the lit fiber capacity [RU arrangement it Was Nego

the merger proceedings were ongoing — although, under the March 10 Merger Order, it

clearly required to do s0.'7 In short, the post-merger lit fiber capacity IRU arrangements ne

tiating with Touch America while

WAaS

ther

were, nor could have been, approved in the Qwest Merger Orders, end they flatly violate Section

271

Qwest used these lit fiber capacity IRUs as part of & winback strategy for large customers

to replace private line services provided by Touch America. Thus, as set forth in Touch

America’s complaints, Qwest was able to reacquire Teleglobe, which was receiving leased

line

private line service from Touch America, by offering it lit fiber capacity RUs."* Similarly, in

March 1998 Qwest announced a 15-year pre-paid private line service arrangement with Ver

18
10.

Verio was then divested to Touch America and reacquired by Qwest with lit fiber capacity

[RUs.2® Touch America identified four other private line customers reacquired by Qwest using

lit fiber capacity and alleges that a number of government accounts were also affected.”

complete investigation would undoubtedly reveal more violations.

- |

I

A

7 See March 10 Merger Order 25 (“In addition to information on the divestiture, we expect the
Applicants to be forthcoming and provide information on any business arrangement, beyond

customer support, that would implicate a section 27] issue”).

'® IRU formal complaint 19 75, 78.

' See Verio Form S-1/A filed on May B8, 1998, Exhibit 10.25, hnp://www sec,

gov/

Archives/edgar/deta/1040956/0000950134-98-003922.txt (“Veria/Qwest  Capacity ~ Service

Agreement’™)

2 [RU formal complaint 9 53-54 |

' Id. €% 26-80.
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There is likewise considerable evidence that Qwest has been using in-region interLATA

“corporate communications” in violation of Section 271.2 Touch America's complaints allege

" that Qwest has in fact been using its “corporate communications” to provide ordinary

telecommunications services to unaffiliated third parties and that these services are

not

permissible Official Services or incidental interLATA services. And all three audit reports

reveal that Qwest has, in addition to these “stealth” in-region InterLATA services, also directly

provided millions of dollars of Qwest branded in-region imerLATA services and rerained a

substantial portion of the revenues from such services.

In shom, the three audit reports and the Touch America complaints establish a strong

|
prima facie case that Qwest has violated the Qwest Merger Orders and Section 271, Ail”&T

accordingly requests that the Commission: (1) issue & Noticc of Apparent Liability regarding

these material violations; (2) impose sanctions on Qwest for any and all violations of the Qwest

Merger Orders and Section 271; (3) open an investigation into Qwest’s candor in 'These

proceedings and impose appropriate sanctions for any Qwest misrepresentations in the mTrger

proceedings.

2 Divestiture formal complaint 7Y 338-40, 350-54, 431-46, 506.




ARGUMENT

I THE MARCH 2002 AUDIT AND TOUCH AMERICA’S COMPLAI

NTS

CONFIRM THAT QWEST HAS, AND CONTINUES TO, DELIBERATELY

PROVIDE SERVICES IN VIOLATION OF SECTION 271.

A. Qwest Is Using Lit Fiber Capacity IRUs To Provide Prohibited In-Region
InterLATA Services.

1. The Qwest Lit Fiber Capacity IRUs arc Service Agreements tha
not Involve the Transfer of any Ownership Rights

Under the June 26 Merger Order, Qwest, in order to “comply with the section

prohibition on the BOCs performing interLATA transmission” cannot provide, inler alia,

retail and wholesale private line voice and data services where a circuit provided to a custTmer

crosses 8 US WEST LATA boundary, and [may not receive] revenues from these in-re
services.”” Qwest does not challenge that its lit fiber capacity IRUs are used to provide sen

that cross a US WEST LATA boundary, but assert that IRUs are not & “telecommunica

t do

“all

gion
ices

10ns

service” but rather a “telecommunications facility” and hence not subject to Section 271

Denominating a service arrangement as an “IRU” does not however, as Qwest claims, immy
the arrangement from the Qwest Merger Orders conditions or Section 27]1. Rather, as expla

below, Qwest’s lit fiber capacity IRUs are nothing more than telecommunications ses

nize

1ned

vice

arrangements, with Qwest “providing” in-region interLATA dedicated leased private |line

service.

B June 26 Merger Order {9 9, 13.

% See e.g., Qwest’s Answer to the IRU formal Complaint at 5-6.
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a. The Qwest lit fiber capacity [RUs are nothing more than g
term private line service agreements,

It is eminently clear from the Qwest/Touch America IRU appended to Touch Amer

ng-

ica’s

complaim,2s as well as from Qwest’s characterizations of the IRUs offered to its re-acquired

customers, that the Qwest lit fiber capacity IRUs involve the provisioning ¢
“telecommunications service” subject to Section 271 end not the transfer of ownership
control of an interLATA network. Each Qwest lit fiber capacity IRU is for part of the cap
on a cable controlled overal] by Qwest, Qwest effectively operates the cable; the custome
no right to re-deploy or replace the electronics used by Qwest on the cable; and Qwest can
control what path is used 1o get from point “A” to point “B."* While therc is a prepaid fee,

can also be sizeable monthly recurring “‘operations and maintenance” payments.27

Thus, under the terms of the Touch America lit fiber capacity IRU, the grantee m

»f &

and

acity

r has

even

there

erely

obtains “digital transmission capability” by means of Qwest’s Network facilities which are

“inclusive of all electronics and other equipment necessary for the intended operation o

Capacity.”®® Significantly, the Agreement provides that the JRU “does nof provide Cust

3* Al cites to the Qwest Touch/America IRU Agreement are to the redacted version file

f the

pmer

d by

Touch America as a public document in the JRU formal complaint proceeding. See Redacted

JRU Agreement between Qwest and Touch America, Exhibit S to the JRU formal comp
(“Qwest/Touch America IRU Agreement”).

6 See Qwest/Touch America IRU Agreement, Sections 2.1 (the IRU grant), read in light @
definitions in 1.2 (Capacity), 1.9 and 1.10 (defining the different amounts of capacity)

laint

f the
id.,
{84

Section 6.1 (first) (limiting rights 1o control); Qwest’s Answer to the JRU formal complaint

(conceding that the various lit fiber capacity IRU agreements involve only rights to “specific
|

increments in capacity between two identified points™).

7 Qwest/Touch America JRU Agreement, Section 3.2 (requiring payments of $150,000 per

month).

" Jd, Sections 1.2, 2.1 (emphasis added)
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with any ownership or other possessory interesis in any real property, conduit, fiber,

or

equipment in or on the Qwest Network or along the User Route of the Qwest Network| (the

“Physical Assets)”?® Indeed, the Agreement expressly denies that the customer has any “ri:gf

control sny network or service configuration or design, routing configuration, regroo

110

ing,

rearrangement or consolidation of channels or circuits or any similar or related functions with

regard to the Qwest Network.™® To the contrary, the Agreement provides that the customer’s

right to use capacity is “subject to and shall be implemented in accordance with Qwest’s network

operations and maintenance procedures and policies, as these may be modified from time toltime

by Qwest.”31 Finally, the Agreement provides that when service is interrupted, Qwest will

provide the Customer with an “Outage Credit.”?

The sole “property right” that Qwest claims 1s transferred in any of its lit fiber capacity

IRUs is the ability to choose “the type of traffic and direction . . . to transmit over the facilitf

n33

Bur that “right” accompanies all leased private lines services.®® In the context of the totali}ty of

the benefits, risks and burdens under the lit fiber capacity IRU, it is clear that, despite their

duration, Qwest’s lit fiber capacity [RUs involve simply the providing of dedicated private line

service, similar to the 15-year prepaid capacity service agreement Qwest entered into with Verio

¥ Id., Section 13.1 (emphasis added).
30 14, Section 6.1 (first).

31 Jd

3114, Section 6.2.

33 Qwest’s Answer to the /RU formal complaint {1 84, 88; see also id. § 49-50.

34 See Affidavit Mark Maroney 1 4-10, Exhibit 4 to the Divestiture formal complaint (“Marpney

Affidavit™).

10
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prior to its merger with US WEST,*® and substitutable for the private service Touch Am[rica

recently provided Teleglobe until Qwest reacquired that company using a lit fiber capacity

IRU.“

As a result of this aggressive use of lit fiber capacity IRUs, Qwest is deriving substantial

. . . 37 . .
revenues from long distance customers reacquired from Touch America,”’ It is also derwvmg

substantial revenues from newly acquired long distance customers (including pre-existing Tpuch

. ]
America customers).’

3 Compare Verio/Qwest Capacity Service Agreemeni, supra, with Qwest/Touch America IRU
Agreement, Sections 1.1 (Services to Be Provided by Qwest including capacity), 4.1 (15 year
term), 5.3 (prepayment) & Exhibit A, Section 5.1 (Outage Credits).

3¢ JRU formal complamt §9 75, 78,

37 )d I 47-78. Qwest reacquired the Teleglobe account in December 2000; Verio, Inc, and
CAIS Intemet in August 2000, Abovenct in September, 2000, and Flag Telecom and|Star
Telecom in October 2000. JRU formal complaint § 52-78, 172 & Affidavit of Frank O’Connor
4y 3-7, 16, Exhibit O to the IRU formal complaint (“0’Connor Affidavit”). Qwest’s purported
explanation for the reacquisition was that the initial divestiture of these customers was the ‘esult
of a computer programming error, Qwest’s Answer to the IRU formal complaint { 52, 87 I(that
the program “was overinclusive and that . . . approximately 50 IRUs for approximately 9
customers mistakenly were identified as telecommunications services”), was refuted by the
March 7, 2002 Declaration of Kevin Dennehy 9 3-7, (“March 7 Dennehy Affidavir”), Exhibit G
to Touch America’s Reply to the JRU formal complaini. Qwest’s assertions are elso not credible
in light of Qwest’s representations in its April /4, 2000 Divestiture Plan about the efforts it took
to properly identify the divested accounts, see, e.g., id, cover letter at 1-2 (“For nearly nine
months Qwest personnel have been engaged in the process of segregating the company’s in-
region interLATA business .. the panies have approached the divestiture task comprehensitvely,
and with due regard to the requircments of the Act and the interests of impacted customers™).
Touch America alleges that Government accounts were also acquired. IRU formal comp‘/ainl
€9 66; March 7 Dennehy Affidavit § 8-13. In September 2000, Qwest marketed to Microsoft
Network Corporation (“MSN") a $5 million IRU between MSN's Seattle, Washington office and
San Jose, California “in order to resolve a problem MSN was having with Qwest divesting part
of its business to Touch America.” JRU formal complaint Y 40.

** [RU formal complaint 1y 47-51 (including Winstar Communications, Dancris Teleco; and
Vulcan NW): see also Affidavit of Frank Ferdosian {1 6, 12, 15-18, Exhibit H 10 the IRU fomal
complaint (“Ferdosian Affidavit”), Affidavit of Michael Welker 7 S, 7 and 9, Exhibit D to the
IRU formal complaint (Welker Affidavit™) Touch America avers that Qwest has earned “over
$1 billion through purported lit capacity IRU ‘sales’ since divestiture,” that “a signifjcant

(continued . . .)
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In providing in-region interLATA service through these lit fiber capacity IRUs, Qwc
violating the very underpinnings of Section 271 because the IRUs provide Qwest with

incentive to abuse its bottleneck to harm Touch America and other authorized long dist

st is
the

ance

carriers in order to increase its IRU sales®® The lit fiber capacity IRUs allow Qwest “to

accumulate an entrenched base of full-service customers before receiving section 271 authc
thereby undermining the incentive Congress created in section 271."*% Quwest is effect
holding itself out as a provider of long distance service, and it is performing activities
functions that are typically performed by those who are legally or contractually responsibl

providing interLATA service to the public.*'

DTItY,
vely
and

> for

b. Commission and Court precedents foreclose Qwest’s position
that its lit fiber capacity IRUs are not telecommunications

services.

Qwest does not — and cannot — deny that it continues to own and control the faci

ities

purportedly “sold” by the lit fiber capacity IRU. Instead, Qwest principally argues tha}i the

Commission has blessed the use of lit fiber cepacity IRUs in these circumstances.

Commission has done no such thing.

(... continued)

The

percentage of that revenue was derived from in-region customers” end that “IRUs alone
accounted for more than 40% of Qwest's total second quarter 2001 growth” IRU formal
complaint T 174-177. Qwest itsclf avers that its in-region seles of IRUs since July 1, 2000

“were approximately $261 million.” Qwest’s Answer to the IRU formal complainr § 175,

3 See Memorandum Op. and Order, AT&T Corp. v. Ameritech Corp. et al, 13 FCC Rced 21438

(1998) (“Qwest Teaming Order”), aff 'd sub nom., US WEST Communications, Inc. v. FCC,|
F.3d 1057 (D.C. Cir. 1999).

 March 10 Merger Order 13,

“V1d q18.
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As Qwest notes, the Non-Accounting Safeguards Order,® holds that “the one-fime

transfer of ownership and contro! of an interLATA network 1s not an interLATA service, which

means it falls entirely outside the Section 271/272 framework that governs interLATA
services.”®® But that decision stands for the unremarkable proposition that sale of an enfire
network does not constitute “providing” the services on that network.** What Qwest ignorgs is
that the Order goes on to make clear that the conveyance of an interest /ess than full ownership
of the entire network does constitute the provisioning of telecommunications services for the
purposes of Section 271, Thus, the Commission held that when “the BOCs seek to mainiain
ownership of their interLATA Official Services Networks and /ease excess capacity on the
networks to their affiliates,” that “leasing of capacity on an in-region interLATA network is
plainly an in-region interLATA service »%5 Here, the express language of the lit fiber capacity
IRU states that it is a lease of capacity and not a sale.*

This is consistent with the Commission’s regulatory treatment of leased facilities pripr to

the 1996 Act. In its Dark Fiber Order,"’ the Commission was faced with a request by seyeral
i
Bell Operating Companies (“BOCs™) that they no longer be required to provide “dark fiber

service,” — ie., the “provision and maintenance of fiber optic transmission capacity ber\Leen

2 Qwest Answer to IRU formal complaint § 1 (citing to the Non-Accounting Safeguards Orcjer T
54 n.110).

* Non-Accounting Safeguards Order § 54 n.110 (emphasis added).
44 ]d
* Jd. (emphasis added).

4 Qwest/Touch America IRU Agreement, Section 14.2, see also id, Sections 1.2, 2.1

7 Memorandum Op. and Order, Application of Authority Pursuant 1o Section 214 o the
Communications Act of 1934 1o Cease Providing Dark Fiber Service, 8 FCC Red. 2585 (1993)
remanded on other grounds, Southwestern Bell Tel. Co. v. FCC, 19 F.3d 1475 (D.C Cir.1994).

13




customer premises where the electronics and other equipment necessary to power ot ‘light’, the
fiber are provided by the customer, not the local exchange carrier.” The BOCs argued, as Qwest
argues here, that the Commission lacked jurisdiction to regulate their business of leasing dark
fiber because dark fiber is not itself a “service.” The Commission expressly rejected this
argument that dark fiber constituted a “facility construction,” finding instead that the BOCs were
engaged in the provisioning of a communications service.**

The federal courts have affirmed that view. Relying on the Non-Accounting Safeguards
Order &nd the Dark Fiber Order, the federal district court in Global Naps, Inc. v. New England

Telephone & Telegraph, held that leasing of dark fiber “constitutes [the] provision of

telecommunications service” and is not a *facility” and thus cannot be provided by a BOC before
recelving Section 271 approval.*® 4 fortiori, if merely providing a customer a strand of fiber
without any attached electronics constitutes a “telecommunications service,” a leasc in which
Qwest actively manages the electronics used to operate the fiber, provides the customer with
“outage” credits, and controls the path the traffic travels, constitutes a “telecommunications

service."*?

“‘1dq17.

¥ Global Naps, 156 F. Supp.2d at 77-80.

*® Other federal courts that heve applied these precedents in the context of deterrml\mg
incumbent LEC unbundling obligations regarding dark fiber have also concluded that dark ﬁber
is a telecommunications service. Thus, for example, in MC/ Telecomms. Corp. v. BellSputh
Telcomms., Inc., 7 F.Supp.2d 674, 679-80 (E.D. N.C. 1998) the distnict court addressed the i5sue
of whether dark fiber is a network element. BellSouth contended that dark fiber could not be a
“network clement,” which is defined to be a “facility or equipment used in the provision of a
telecommunications service,” because dark fiber is “merely inventory." Jd. at 680. Relying on
the Dark Fiber Order, the district court disagreed, finding that dark fiber was a
“telecommunication service.” Jd. at 680. Other district courts have subsequently followed the
reasoning in this decision. See, e.g, MCI Telecomms. Corp. v. Michigan Bell Tel. Co.| 79
F Supp.2d 768, 783-84 (D. Mich. 1999).

14
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The Qwest Teaming Order likewise cstablishes that Qwest’s artempt to rely on mere

formalisms to obscure the underlying substance of the services that i1 is providing must T’ail‘

Determining whether a BOC is providing interLATA service in violation of Section 271 requjres

an examination of the totality of 8 BOC's involvement in an intcrLATA offering,

“encompass(es] activities that, if otherwise permitted, would undermine Congress’ metho

and

1 of

promoting both local and long distance competition by prohibiting BOCs from full participation

in the long distance market until they have open their local markets to competition pursuar

1 10

section 271°s competitive checklist.”*' As explained above, Qwest is using the lit fiber capacity

IRUs to earn long distance revenues prior 1o opening its local markets to competition,
result, it would have both the incentive and ability to use its contro! of local bottleneck facil

to protect these long distance revenues from competition on the merits.

S a

ties

Given these holdings, it is unsurprising thet the three Commission decisions involying

submarine cable IRUs relied upon by Qwest are inapposite.  According to Qwest, these

1152

decisions define submarine cable IRUs as a “communications facility. But even if

“facilities” label was relevant to section 271 (which, ag shown above, it is not) those prececﬁems

are inapposite for at least two additional reasons. First, those decisions do not stand for

the

the

proposition that all IRUs are “communications facilities.” To the contrary, the Commission

defined submarine cable IRUs in the context of how they were used in the 1980s, that is,

involving “the conveyance of circuits in submarine cables” Reevaluation of the Depreciq

ted-

Original-Cost Standard in Setting Prices For Conveyances of Capital Interests in Overseas

' Owest Teaming Order § 30.

52 Qwest Answer to JRU formal complaint § 112.

15
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Communications Factlities Berween or Among U.S. Carriers. The IRUs at issue in
decisions were also of unlimited duration.’* While the nature of some IRUs may have cha

sinice these Commission decisions — for example, 8 small minority of submarine cable IRUs

hese
nged

may

now be for a term of years — those decisions do not mean that these newer “TRUs” are still

“facilities” and not services. To the contrary, as the Commission admonished in Market Entry

and Regulation of Foreign-Affiliated Entities, the mere leasing of capacity rather than the

purchase of half-circuits on submarine cables would not be the basis for classifying a foreign

carrier as & facilities based carrier >> Thus, to the extent these decisions are relevant, they stand

for the proposition that arrangements that merely lease capacity — like Qwest’s lit fiber cap
IRUs - do not transfer ownership of the underlying facilities.

Qwest’s attempt to characterize the lit fiber capacity IRUs as a “sale” because

n36

capacity’s estimated economic life [is] typically 20 years™™ is a non-sequitor. Ouly a

acity

“the

SSets

themselves have an economic life. In contrast, the right to “[c]apacity” on those facilities has no

“economic life” because the underlying assets can be swapped and upgraded. Here, as desc

above, 2!l that is conveyed to the customer by the lit fiber capacity IRU is the right to cap

3 7 FCC Red. 4561, 1 n.1 (1992).

5% The Commission observed that because the IRUs at issue were for the lifc of the subm
cable, the corresponding monthly maintenance and operating expenses born by 1RU ho

nbed

Acity

arine
ders

represented an “open-ended commitment.” Jd n.138. See also Report and Order, International
Communications Policies Governing Designation of Recognized Private Operating Agencies,

Granis of IRUs in International Facilities, and Assignment of Data Network ldentifice
Codes, 104 FCC.24 208, § 64 (1986) (the Commission similarly referred to acquiring IRU
cable circuits™).

3% Report and Order, Market Entry and Regulation of Foreign-Affiliated Lntities, 11 FCC

1tion

o

8 1N

Red.

3873, 9130 (1995) (classifying as facilities based a carner that leased & half circuif on a common

carrier cable but excluding the lease of a private line).

¢ Qwest Answer to JRU formal complaint § 84.

16




without any corresponding ownership in the underlying assets. Under the Qwest hit f

capacity IRUs the customer is granted only “specific increments of capacity between
identified points on the Qwest fiber network,”’ Qwest controls what path is used to get {
point “A” to point “B."** and Qwest “does not provide Customer with any ownership or a
possessory interests in any real property, conduit, fiber, or equipment in or on the Q
w39

Network or along the User Route of the Qwest Network (the “Physical Assets).

The two additional precedents cited in Qwest’s Answer to Touch America’s JRU jo)

complaint arc equally inapposite. The Fourth Order on Reconsideration in Federal-State |

. |
. [

iber
two
rom
ther

west

rmal

foint

Board on Universal Service®™ held that although both common carrier and non-common cafrier

satellite operators must contnibute to universal service, when a satellite operator gra.q!
customer “the exclusive right to transmit to a specified piece of hardware on the satellite,”
does not trigger universal service fund contribution obligations that apply
“telecommunications carriers.”®' As described above, Qwest's lit fiber capacity IRUs do
amount to the sale of bare capacity. To the contrary, Qwest controls the network used by

customer, provides the electronics necessary for service, assumes the risk of service ou

maintains ownership of the underlying facilities, and even controls the path used to deliver

customer’s traffic. -

*7 Id; see also Qwest/Touch America IRU Agreement, Section 2.1,
** See Qwest/Touch America IRU Agreement, Section 6.1 (first) (hmiting nghts to control).

% Id., Section 13.1 (emphasis added).

ts a
this
to
not
the
age,

the

% Fourth Order on Reconsideration, Federal-State Joint Board on Universal Service, 13 FCC

Red 5318, §290 (1997) (cited in Qwest’s Answer to the JRU formal complaint at 8 and n.8|
112).

¢! 7d. 9 250.
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Likewise, in the First Report and Order in Federal-Siate Joint Board on Universal

Service,%* the Commission held that a carier that provides the services designated for universal

service support using either its own facilities or a combination of its own facilities and

unbundled network elements may be designated as a carrier eligible to receive universal service
high-cost support. The Commission construed the term “own facilities” in Section 214(6)(])(A)
to include “unbundled network elements” not because the competitive local exchange carrier

(“LEC") actually "owned”" the unbundled network element - indeed, the Commission rejelcted

the notion that “own facilities” should be interpreted 1o mean “owned by"®’ - but because such a

result was dictated by fundamental principles of “competitive neutrality.”®* The Commigsion

reasoned that it would essentially skew competition if the competitive LEC having paid the
incumbent LEC the full forward-looking cost of the unbundled network element (“UNE”) did
not receive support while the incumbent LEC did receive support for its own network (Suplbport
which would also be reflected in the price of resold services).?® By conirast, Qwest is seJking

|
|

here to circumvent the Act’s prohibition of BOC participation in the long distance market juntil

they have open their local markets to competition, by characterizing its leased dedicated private

line service as a “facility” when it is not.

|

|

;
€2 Firgt Report and Order, Federal-State Joint Board on Universal Service, 12 FCC Red }3776
(1997), aff 'd sub nom., Texas Qffice of Pub. Util. Counsel v. FCC, 183 ¥.3d 393 (5” Cir. 199/9).

*,

|

\

53Jd 9159,
“1d 156,

5 J1d vt 156-166
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c. Precedent in related areas further confirms that lit fiber
capacity IRUs are a service.

Qwest’s lit fiber capacity IRUs are also to be treated as & service under relevant
securities, tex and bankruptey law. Thus, in Jn re E.Spire Communications, Inc. Securities
Linigation, the court held that whether an IRU was to be accounted for as a “sale” or & “gervice
turned on “whether a particular IRU between the parties contained provisions resulting in a
transfer of title.”%® Under this analysis, Qwest’s lit fiber capacity IRU, involving no conveyance
of ownership rights, is for accounting purposes B “service”  Securities and Exchange
Commission officials have similarly admonished the accounting industry that a lit fiber capacity
TRU is “nothing more than a service agreement” where there is no conveyance of rights in the
conduit, fiber and electronics, and should be accounted for accordingly.ﬁ7

Similar considerations apply to how revenue is to be reported for tax purposes; For
federal tax law purposes whether an IRU involves a sale, lease or service, turns on a number of
considerations of which duration is only one. Equally, if not more significant, are issugs of

ownership and control: where an IRU conveys to the service recipient only a right to use an

5 127 F. Supp.2d 734, 747 (D. Md. 2001) (ruling on whether a plaintiff had adequately pleaded
scienfer in a securities fraud case, noted that whether the defendant followed proper accouptmg
procedures by recognizing all of the revenue from an JRU immediately upon delivery (as a sale)
rather than ratably over the life of the IRU (es a service). F

87 See Testimony Concerning Telecommunications Accounting Issues by John M, MomLsey,
Deputy Chief Accountant, U.S. Secunties and Exchange Commission, Before the Subcomn’mee
on Oversight and Investigations Committee on Financial Services given on March 21, 2002 at 3
(“SEC Global Crossing testimony”) (“If the [capacity IRU] does not convey to the purchas the
right to use specific identifiable assets, the contract would be viewed as an arrangement fo; the
provision of services, and revenue would be recognized over the period of the contract ag the
services (the access to the network capacity) are provided”); see also, Lichtenstein and Rohe
The Treatment of IRUs in Bankruptcy Proceedings, 11 Journal of Bankruptcy Law and Pmcnce
November/December 2001 (“7reatment of IRUs™) at 87, n. 13 (citing Arthur Andersen Whne
Paper, Accounting by Providers of Telecommunications Network Capacity, An Update (as of
February 29, 2000), at 1 (citing to a statement by an SEC official)).
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assigned amount of capacity while the service provider is responsible for maintenance,
replacement and repair, and the service provider can utilize the underlying assets to pravide

services to entities unrelated to the service recipient, the IRU is likely to be & service

agreement.®® Indeed, the Qwest lit fiber capacity IRU agreement provides that “the grant of the

IRU in the Qwest Capacity hereunder shall be treated for federal, state and local tax purposes as

the lease of the Qwest Capecity."®’

Finally, under bankruptcy law, the extent to which the executory portion of even g 20-
year, pre-paid lit fiber capacity IRU can be rejected tums on whether “the rights and obligations
of the grantee . . . resemble those of a purchaser of an equivalent asset.”’® Where, as with the lit
fiber capacity IRU agreements at issue here, they do not, the agreement, despite its duration] is a
mere service agreement.”’

2. The Commission did not Explicitly or Imphicitly Approve the Lat
Fiber Capacity IRUs being Sold by Qwest.

Unable 1o show that lit fiber capacity TRUs effectively constitute the sale of nerwork
facilities under applicable precedents, Qwest makes the astonishing claim that the Commission
nonetheless approved of these unlawful arrangements in authorizing the license transfers

associated with the Qwest-US WEST merger. Qwest asserts in its Angwer to Touch America’s

58 Frederick W. Quattlcbaum, Ventures on the High Seas: US Federal Tax Treatment of a|Sale
of IRU Capacity, 1192 PLI/Corp 583 (2000) (“PriceWaterhouse Coopers, IRU Tax Treatment”).

® IRU formal complaint { 142 (citing { 14.2 of the Agreement).

™ Treatment of IRUs at 94-95 (noting that it would be “difficult for a bankruptcy court ta see
how the benefits, risks and burdens under [a long-term prepaid lit fiber capacity IRU] are similar
1o & sale and purchase” and that 1o avoid this problem “the rights and obligations of the grintee
must resemble those of & purchaser of an equivalent asset,” including, inter alia, the nght of the
grantee to substitute another provider for operation and meintenance services).

" id
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IRU formal complaint that its decision 10 sell lit fiber capacity IRUs to third parties
conscious and deliberate,” that it had “disclosed such plans at pages 28-30 of the [April 14
Divestiture Plan], and [that] the Commission approved the divestiture plan on the basis o

entire record in that proceeding, including those disclosures regarding lit Capacity IRU pro

‘was
000

f the

perty

transactions in—region."” Qwest also relies on 8 March 29, 2000 ex parte meeting with the

Commission to justify its actions.”

Qwest’s attempted justifications are specious. The portion of the April 14,
Divestiture Plan referred to by Qwest in no way made reference to the Qwest it 'ﬁber cap
IRUs described in the preceding section. In the April 14 2000 Divestiture Plan Qwest,
referring to pest sales of cepacity in the form of IRUs that it could not unwind (in a foo
identifying a single transaction, Project Abilene, discussed more fully below), referred to
one-time transfer of ownership and control of an interLATA network’” and then asserted “Q

also intends to continue selling similar tclecommunications facilities in the future.””* T

2000
acity
after

FDO’[C

\
“*the

west

e lit

fiber capacity IRUs on their face cannot be considered “similar” to “sal[e]” of “ownership and

control of an interLATA network.” As noted above, the Qwest lit fiber capacity IRUs expressly

preclude any transfer of ownership or control.
With respect to the single past transaction identified, “Project Abilene” that

described as “the next generation Internet science research effort operated by Univé

2 Qwest Answer to the JRU formal complaint §} 94.
™ Id 4937, 85,125, 161, 171

7% April 14 2000 Divestiture Plan, at 25 (emphasis added).

2]

was

rsity
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|

|

\

|
Qtvest

»7s

Corporation for Advanced Internet Development (‘UCAID’) . . . a public charity.

explained that it: !
\

developed a plan that avoids disruption of the Abilene Research network while
complying fully with Section 271. Specifically, Qwest will make a contribution, in the
form of IRUs in the relevant transmission capaciry 10 2 newly formed and/or one or more
existing non-profit organizations. This contribution will be final and permanent, | and
Qwest will have no right to reacquire the rights in these IRUs. The entity receiving these
IRUs will make the capacity available to UCAID. (For tax reasons, UCAID itself is

unable to accept such a large gift).”
Regardless of whether this transaction would constitute the offering ob a

telecommunications service within the meaning of the Act, it has no relevance to the lit fiber

capacity IRUs now being sold by Qwest.”” There is no way that the lit fiber capacity IRUs being

marketed by Qwesi can be considered comparable to the permanent donation of IRUs for‘ the

benefit of a chanty.

Qwest’s counsel, in an affidavit which accompanied Qwest’s Answer 10 the IRU formal
complaint, also refers to alleged statements that Qwest representatives made during an ex ﬁarre
meeting with the Commission Staff on March 29, 2000."* Specifically, he alleges that Qwest
representatives stated to the Commission staff that Qwest’s “past” IRU agreements “conveyed

permanent property ownership rights in such network facilities for the economic life of the

75 14 at 28-29 & n.43.

7 Jd. (emphasis added)

77 See 47 U.S.C § 153(46) ("The term ‘telecommunications service’ means the offering of
1elecommunications for a fee directly to the public, or to such classes of users as to be effectively
available directly to the public, regardless of the facilities used” emphasis added). AT&T did
comment on this footnote in the context in which it was made. See also AT&T's May 5, 2000

Comments at 24 and n. 69. ;
|

7% AfFidavit of David L. Sieradzki, Exhibit 3 to Qwest’s Answer to the /RU formal com_plaim‘ﬂ 2.
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facilities.”™ At that meeting, Qwest allegedly represented to the Staff that “that there is ample

FCC precedent for treating such Capacity IRUs as conveyances of network facilities” and|that

“[t)he FCC staff members present generally assented that such activities would be consistent

with Section 271, under established precedents governing capacity TRUs."*

The Touch America representative who attended the meeting denies that any ruch

conversations occurred. Indeed, he states that “[a]t no time during the meeting while I (or any
Touch America representative) was present, did Qwest representatives describe any past sa]Ts of

Indefeasible Rights of Use” or “lit fiber capacity or past sales related thereta” or “FCC precedent

for treating capacity IRUs as sales of network facilities rather than telecommunications

‘ Al 8 I
services.”?! v

Even if the alleged discussions did occur, the only thing that Staff could be said to fﬂave
“assented” to was the “convey[ance of] permanent property ownership rights in the nerworlT” by
Qwest. As described above, the lit fiber capacity IRUs at issue do not transfer ownership of
Qwest’s fiber 10 the customer — Qwest retains ownership in the underlying fiber and merely
leases capacity to the customer. The affidavit of Qwest’s counsel also notably fails to describe
what statements were mede by the Commission Staff which allowed Qwest to divine that the

Staft gave its '"general” assent. Naor does the affidavit explain what the qualification

“general(ly]” assented to means. Repeating the mantra “IRUs” and “property transaciions

(although the relevant test is whether there is a transfer of full ownership rights) does not

|
? Id. §9 2-4 (emphasis added). 1[
!
% Jd {3 (emphasis added). i
*! Declaration by Kenneth L. Williams {9 6-8, Exhibit B to Touch America's Reply 10 the,‘]RU
Jormal complaint (“Williams Affidavit”). |
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magically conver a lit fiber capacity IRU that is “nothing more than a service agreement” into
something that passes muster under the June 26 Merger Order and Section 271. )
Of course, even if Qwest could document some implicit Staff “assent” in an ex lcme

meeting to arrangements Qwest never disclosed, that could not constitute Commission appJovaJ
of those arrangements. The Commission's June 26 Merger Order never even refers to lit 1L\ber
capacity IRUs either generally, or in terms of the Qwest IRUs at issue here. Nor could it have, as
Qwest went to great lengths to conceal the true nature of the arrangements it planned to use post-
merger. Although by its own admission Qwest contemplated entering into a lit fiber cap£city
TRU agreement with a potential buyer as early as February 2000,%? Qwest waited until mid-June
2000 1o formally begin negotiations with Touch America (r.e., after the time for submitting
Comments on the merger had lapsed but weeks before the Commission issued its Order)™ and

held off signing that agreement until 8 few days after the Commission’s June 26 Merger Order

was issued. Failure to submit the lit fiber capacity IRU arrangement with Touch America

violated Qwest’s obligations under the March /0 Merger Order, which required full disclgsure

|

of the relevant arrangements between Qwest and Touch America:** “In addition to informrtion

on the divestiture, we expect the Applicants to be forthcoming and provide information orw any

business arrangement, beyond customer support, that would implicate & section 271 issue”®

" Declaration of Linda L. Oliver f 4 (Exhibit 10 to Qwest’s Answer to the IRU formal
complaint) (describing a February 24, 2000 ex parte meoting with the Commission staff where
Qwest allegedly raiscd the issue of selling lit fiber capacity to a different potential buyer).

' January 24, 2002 Affidavit of Kevin Dennehy § 9, Exhibit B to /RU formal complaint
(“January 24 Dennehy Affidavit”™).

“ March 10 Merger Order §9 3, 69 See also Divestiture formal complaint 99 138, 493,495,
497, Qwest’s Answer to the Divestiture formal complaint § 138 (admitting thet the IRU
agreement wag not submitted). ;

8 March 10 Merger Order 125,
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B. Qwest Has Provided Prohibited Section 271 Service By Mislabeling Its
“Corporate Communications Traffic.”

AT&T noted in its comments to the previous sudit reports that it appeared that Qrvest
was providing in-region interLATA service to third parties in the guise of “corporate
communications.”® The Divestiture formal complaint offers substantial evidence that thjs in
fact occurred. It alleges that Qwest transported in-region interLATA “corporate communications
traffic” for unaffiliated companies such as ANR Pipeline, Star Telecom, Touch America, [CG
Communications, Primus Telecommunications, Cais Internet and Electric Lightwave in violation
of the Qwest Merger Orders and Section 271 ¥ As Touch America has demonstrated, Qwest’s
claim that this traffic is permissible “internal corporate communications,” such as Official

Services or incidental interLATA traffic, is baseless.®*

C. Qwest Has Otherwise “Provided” In-Region InterLATA Service And
Unlawfully Retained the Revenues from those Customers,

All three Arthur Andersen audits show that Qwest is billing and branding in-region

interLATA services as Qwest services. In the most recent audit, the auditor identified; 657

* Letter from Aryeh Friedman, AT&T 1o Dorothy Atwood, Chief, Common Carrier Bureau and
David Solomon, Chief, Enforcement Bureau, July 18, 2001 at 3.

¥7 Divestiture formal complaint {§ 338-340, 350-354, 431-446, 506 (alleging that this constituted
untruthfu] statements to the Commission). Qwest also served Government Systems (a non-
Section 272 affiliate).

8 As Touch America correctly demonstrates, these services are certainly not “Official Services”
or Incidental Services allowed under Section 271. Divestiture formal complaint ] 76 & note 9,
350-354: Touch America’s Reply in the Divestiture formal complaint Proceeding 9 65-68.| See
also the Modification of Final Judgment, U.S. v. Western Electric Co., 569 F. Supp 1057, 1097
1175 M.D.C), aff'd sub nom. California v. US., 464 U.S. 1013 (1983) ("These seryices
represent communications between personnel or equipment of an Operating company loceted in
various areas and communications between Operating companies and their customers™ the latter
involving services such as directory assistance where “any interLATA administrative faci{ities
involved are not ‘for hire™); id. n.179 describing the four basic categories of Official Service
systems).
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account records as having prohibited in-region service component codes (almost 200 more than
identified in 2001), and that in-region private line services for 330 customers (almost 70 more
than identified in 2001) were “billed and branded as Qwest services.”® Qwest in the Divestiture
Jormal complaint proceeding admits that, as noted in the auditor’s repons, end user Touch
America customer accounts were billed in Qwest's name.”® And both Touch America's
Divestiture formal complaint and the March 11, 2002 audit indicate that Qwest is still holding
revenues for customer traffic that Qwest had branded, billed and collected for itself, but which

rightfully belongs to Touch America”!

The most recent 2002 audit also noted “that certain invoices during 2001| for

approximately 1,000 customers who subscribe 1o Internet-related services did not include a

separate Global Service Provider (‘GSP’) charge for in-region interLATA traffic carried by

Touch America” (representing approximately $2 million in 2001).”% If true, this violates Qwrt $
representation concerning how it would structure the GSP arrangement in order to avoid a

Section 271 violation.”?

® March 11 2002 Arthur Andersen Audit Report, Aw. 1 at 3 (emphasis added) (“March 11
Audit”).

5 Qwest’s Answer to the Divestiture formal complaint § 334,

9 Divestiture formal complaint, §f 250-251 (“[wlith those payments . . . Qwest failed to pravide
any information whatsoever regarding the customers or circuits to which those revenues related”
and without that information “Touch America . . . to this day cannot determine which customers
were affected, verify that those customers are now in the Touch America databases, and verify
that those customers are now being billed properly”).

% March 11 Audit at 2. There may have also been improper access by three employees who
served on the major account support team (“MAST”) to Touch America Account Records, and
improper retention by Qwest of revenue from the sale of prepaid calling cards that should have
been paid to Touch America. Jd. See also Qwest's Answer 10 the Divestiture formal compj]ainr
{222 (admitting “super user” access to cerain accounts). f

** April 14, 2000 Divestiture Plan at 68 (“The GSP is paid for its services only by end users . ..
(continued|. . )
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Finally, Touch America alleges in the Divestifure formal complaint that Qwest retTned

“metered customers and service” and provisioned them with in-region interLATA service,” and
that Qwest engaged in the direct marketing of prohibited in-region interLATA services.”? If

proven, this is a patent and direct violation of Section 271,

IL QWEST, CONTRARY TO ITS APPROVED DIVESTITURE PLAN AND IN
VIOLATION OF SECTION 271, MADE TOUCH AMERICA DEPENDENT
UPON IT WHEN PROVISIONING THE TRANSFERRED CUSTOMERS.

In the March 10 Merger Order the Commission held that in order to comply fully with
Section 271 and the Qwest Teaming Order, the buyer of U § WEST’s in-region services and
customers had to be completely independent of Qwest.”® If the buyer (Touch America) hed to
depend on Qwest to support or provision the transferred customers, Qwest would be |in a
preferred position to re-acquire those transferred customers once it obtained Section|271
approval. This “jumpstart” on long distance services was prohibited under the scheme enacted

by Congress in Section 271°7 Moreover, dependence on Qwest would result in Qwest’s

(... continued)
and the GSP retains all of its revenues”), id. at 71 (“The GSP arrangement described above will

ensure compliance with the requirements of Section 271); id. at 80 (Qwest is not “providing;” in-
region interLATA service because it “does not . . . receive any of the revenue for the GSP’s
interLATA services”). -

% Divestiture formal complaint § 447-453. Touch America’s Reply in the Divestiture formal
complaint Proceeding, 9 115-116, 120.

%5 Divestiture formal complaint 1429, 454-468; Touch America’s Reply in the Divestjture
Jormal complaint Proceeding § 91 & Exhibit [. See also allegations regarding provisioning of in-
region interLATA VoIP services in the Divestiture formal complaint § 427, Qwest’s Answer 10
the Divestiture formal complaint § 427, end Touch America’s Reply in the Divestiture foymal
complaint Proceeding § 135.

% March 10 Merger Order §14.

7 Owest Teaming Order §41(“[Tlhrough their branding of the combined offering, both
Ameritech and U S WEST are well poised to substitute the long distance service offered by their
(continued . . )
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“premature entry into the long distance market by allowing them to accumulate an entren
base of full-service customers before receiving section 271 authority, thereby undermining
incentive Congress created in section 271.7°% In response to these concerns, Qwest assure
Commission during the subsequent review of the Divestiture Plan that Touch America woul

independent of Qwest when providing in-region interLATA service.”

~hed

the

the

d be

First, Qwest assured the Commission that it would provide Touch America with licenses

and data processing services so that “Touch America representatives will be able to utilize

existing Qwest databases to maintain accounts for existing Touch America customers, set up

the

new

accounts, obtain access to call detail records and other customer data in order to provide

customer service, and engage in certain other provisioning activities” and that sec

precautions would be implemented “to ensure” that Qwest staff would not have access to

urity

this

information.'®® But, as Touch America now alleges, “Qwest has exercised such control over the

date systems and software as to prevent Touch America from independently operating or

(... continued)

section 272 affiliate, when they obtain section 271 approval, into the CompleteAccess or Buyer's
Advantage package in the future™). L
ruck

*% See, e.g., id. 9 39, 41. Similarly, in the U § Wes! Calling Card case, the Commission st
down an arrangement whereby U S WEST teamed with Frontier Communications Services,
to provide one-stop local and long distance calling through a single calling card because

Inc,

U S

West, was unlawfully providing long distance service to consumers in violation of Section 271
Memorandum Op. and Order, AT&T Corp. v. U S WEST Communications, Inc., 16 FCC Red.

3574 (2001).

99 April 14, 2000 Divestiture Plan at 18 (that under the Divestiture Plan “Qwest has further
protected Touch America’s ability to maintain a viable independent business within the region
without restricting Touch America’s ability to grow its business for national accounts”); see also

id at 12 (“Touch America is a strong and independent carrier that has the financial capacity
operational experience to provide excellent service to the customer base that Qwest wil
divesting™).

100 14 at 40-41.
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servicing Transferred Customers.” ! According to Touch America, it has been forced to rely on

Qwest for its own customers’ CPNI information and for reports “that should have been available

directly to Touch America by accessing Qwest's underlying databases, pursuant to its licenge. ™'

» 103

This included access 1o customer information for “Common Existing Customers; a category

of customers particularly likely to be re-acquired by Qwest afier receiving Section | 271
approval.'®  Moreover, as 1o four other database systems as to which Touch America| was
licensed, Touch America has aliegedly not been provided with critical reporting functionalities
and/or access necessary for Touch America to adequately service the Transferred Customers/*®®

Qwest also represented to the Commission during the merger proceeding that under the

Bilateral Wholesale Agreement (“BWA™), Touch America remained free to use competitive

19" Divestiture formal complaint § 193.

02 1d 9194,

193 14, 197, February 6, 2002 Affidavit of Kevin Dennehy Y 3, 6, Exhibit 2 to the Divestiture
Jormal complaint (“February 6 Dennchy Affidavit”) (“Touch America’s forced reliance on
Qwest for its customer information ... allowed Qwest access to Touch America’s day-to-day
management of its customers”); Qwest's Answer to the Divestiture formal complaint ﬂ‘ 197
(conceding “that the initia] customer information that Qwest provided to Touch America did not
include access to certain historical information for approximately 7,000 Common Existing
Customers™); Touch America's Reply in the Divestiture formal complaint Proceeding 95-D6.

E
194 Sy Point By Point Response To AT&T Commenis On The Qwest Divestiture Comphance
Report at 7-8. !
195 See Divestiture formal complaint §§ 203-48. In particular, Touch America alleges that Q‘west
withheld meaningful access to: (1) the Customer Account Services Profile and Enhalnced
Reporting (“CASPER”) system, that “provides access to billing and network inventory systems”
(denied critical reporting functionality); (2) the Facilities and Equipment (“F&E”) system)' that
should have had data on Touch America facilities and equipment related to the Transferred
Customers and the Transferred Systems (denied critical reporting functionality and access 10
critical database); (3) the Billing Account Management (“BAM") system, used to enter credit
and debit information (denied critical reporting functionality); and the Production Databasc
(“PROD”) system (no access of reporting).
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. . . . 5
providers of transport services to supplement or to replace the services provided by Qwes];t.'o

Qwest made this representation to refute AT&T's argument that Qwest would violate Seétion
271 because that Agreement contemplated that calls originating in-region were to be switch?d to
Qwest’s facilities and not Touch America’s, with the result that Qwest would obtain a porntion of
the revenues from in-region customers (one of the three key criteria in the Qwest Teaming Order
decision).'”” The Commission rejected AT&T's argument because “Touch America ha.f no

commitment to purchase wholesale service from Qwest,” and “is free to build its own net\Lork
i

vy 108

i
or buy service from 'another interexchange carrier with a more competitive rate. According
|

I

to Touch America’s complaints, Qwest's actual billing support (in contrast to what it{had

represented to Touch America and the Commission) precluded Touch Amenca from purcha‘rsing

]

. . o . 09
out-of-region services for transferred customers “from another off-net provider.”’ }

Although Qwest represented 1o the Commission that it would lease to Touch Améirica
four circuit switches for three years,''” Touch America says Qwest did not do so. Instead, Touch
America alleges that Qwest provided Touch America with only limited functionality and “never

provid[ed] Touch America with the kind of operational contro! over the switches that would

¢ Jd. 99 305-307, 522-526 (citing Qwest’s representations in the Point By Point ResponscL To
AT&T Comments On The Qwest Divestiture Compliance Report at 21).

7 Comments of AT&T Corp, CC Docket 99-272, at 17 n.52 (May S, 2000). !

|
"% June 26 Merger Order § 17. The Commission concluded: “[t]he Bilateral Wholésalc

Agreement merely provides the prices, terms, and conditions under which Qwest and Touch
America will make capacity available to one another, if desired. The contractual provision
permits Qwest to compete, as allowed by section 271, for out-of-region service to an independent

carrier.” 1d. i

"9 pivestiture formal complamt 4§ 306-307. J

i

"0 4pril 14, 2000 Divestiture Plan at 4, 19-20 and 42 (with an option 1o buy; Qwest’s would, on
behalf of Touch America, monitor and maintain those switches).
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gllow Touch America to perform the ‘core functions’ associated with the operat

onal

management of a switch.""""  Thus, Touch America could not implement least cost royting

decision and could not verify costs and revenues associated with the traffic routed through the

switches.

Finally, Qwest apparently forced Touch America to purchase lit fiber capacity IRUs {

Tom

Qwest rather than obtaining capacity from third party carriers as Touch America had intended.'!?

Touch Americe similarly alleges that Qwest forced Touch America to purchase billing

and

collection services from it even though Touch Americe sought out other vendors who offFred

lower rates.' "’

Individually and collectively, these measures, as demonstrated in Touch Amen

ca’'s

formal complaints, substantially compromised Touch America’s ability to adequately provide

services 1o the transferred customers, and as proven by Qwest’s subsequent conduct, made t
extremely vulnerable 1o reacquisition by Qwest willing to replace their private line services f

Touch America with longer term service agreements with Qwest.

Y Divestiture formal complaini § 282 ; see generally 1 272-292.

hem

rom

Y2 Divestiture formal complaint f 158-174 (through off-net leases). See also Mar

ney

AfTidavit 99 4-7 (stating that at that time the Qwest representative stated “we are about to do a
deal that cannot leave the walls of this room, if this were to get out it could have a drastic etfect

within the marketplace for us”™); Aftidavit of Michael Meldhal § 3, Exhibit 5 to the Divesn

Jformal complaint.

U3 February 6 Dennehy Affidavit §9 10-13,
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. THE COMMISSION SHOULD IMPOSE STIFF PENALTIES FOR QWEST'S
VIOLATIONS AND OPEN AN INVESTIGATION INTO WHETHER QWEST
MADE UNTRUTHFUL STATEMENTS DURING THE MERGER

PROCEEDINGS.

The audit reports and complaint proceedings indicate a pattern of lawlessness by Qwest.

Qwest has implemented a host of schemes designed solely to provide interLATA services in

violation of Section 271. Qwest has done so in the face of repeated Commission admonit

after Qwest’s prior schemes were exposed. And the audit reports and Touch America comp

ions

aint

proceedings call into guestion Qwest’s candor during the Qwest-US WEST merger proceeding,

Given: (1) the 1iming of the Touch Americe lit fiber capacity IRU agreement and the failu

e of

Qwest to submitted this agreement to the Commission as required by the March 10 Merger

Order; (2) the reacquisition of the trensferred customers by Qwest through such IRUs
ellegations of misstatements to the Commission regarding the switch leasing arrangem

between Qwest and Touch America; and (4) the apparently false assurances regarding the

3)
ents

data

systems and wholesale agreements, Qwest’s candor in the merger proceedings has plainly been

called into question, and the Commission should open an investigation into the truthfulneg

statements made by Qwest during that proceeding.

CONCLUSION

s of

The three audit reports and Touch America’s formal complaints and supporting affidavits

present a prima facie case that Qwest violated the OQwest Merger Orders and Section 271 olf the

|

Act. Accordingly, the Commission should issue a Notice of Apparent Liability regarding these

meterial violations and if found to be true:
I Require that a full audit of all Touch America’s allegations be conducted,
2. Impose sanctions on Qwest for its violations of the Qwest Merger Orders

Section 271, including the following:
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@) Qwest should refund to customers any revenues associated with the unlawful

transactions and be required 1o send a letter to those customers noting that Qwest

violated Section 271;
(b)  Qwest should cease using lit fiber Capacity IRUs (and/or misdesignating such

traffic as “corporate communications traffic) to circumvent its obligations under
P

the Qwest Merger Orders and Section 271;
{(c) The Commission should impose the maximum fine for each violation (and there

are separate violations for each transaction involved); and
(d) The Commission should advise impacted states about the scope and nature oFﬂue
g

Commission’s investigation; and

3 Open an investigation into the truthfulness of statements made by Qwest (as well
i

as material omissions) during the merger proceedings.

/s/ Mark C, Rosenbjum
David L. Lawson Mark C. Rosenblum
C. Frederick Beckner 11T Lawrence J. Lafaro
SIDLEY AUSTIN BROWN & WOOD LLP Aryeh S. Friedman
1501 K Street, N.W. 295 North Maple Ave.
Washington, D.C. 20005 Basking Ridge, NI 07520
(202) 736-8000 (508) 221-2717

May 2, 2002 |
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