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1. THE RECOMMENDED ORDER PROPERLY REJECTS THE
SETTLEMENT AGREEMENT

The Arizona Constitution expressly requires that penalties assessed against public

service corporations be paid to the state and to no other source. See ARIZ. CONST. Art. XV, §16

("If any public service corporation shall violate any of the rules, regulations, orders, or decisions

of the corporation commission, such corporation shall forfeit and pay to the state not less than

one hundred dollars . for each violation ... ). This constitutional mandate is echoed in the

statutory scheme governing the Commission's authority to levy penalties against public service

corporations. See, e.g., A.R.S. § 40-421 ("The commission shall require that the laws affecting

public service corporations ... are enforced and obeyed, and that violations thereof are promptly

prosecuted andpenalties due the state therefore recovered and collected, and for such purposes

may bring actions in the name of the state.") (emphasis added), A.R.S. § 40-429 (actions to

recover penalties must be brought in the name of the state). In sum, under Arizona law penalties

assessed against Qwest by the Commission must be paid to the state.

The Settlement Agreement requires Qwest to pay in excess of $11 million in fines for its

unlawful behavior. As Qwest describes, $5 million is to be paid to the state, and $6 million is to

be paid into one of dire categories as determined by the Commission. (See Qwest Exceptions at

5.) The Administrative Law Judge quite appropriately found that this Voluntary Contribution

was impermissible under Arizona law. Seeldng to salvage the settlement, Qwest argues in

response that: (a) "the Voluntary Contributions are not illegal, redirected penalties" and (b)the

Commission regularly requires "commitments to invest and other non-penalty payments from

public service corporations in approving settlement agreements." Neither argument withstands

analysis.
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First, as the Administrative Law Judge correctly concluded it would be "disingenuous to

claim that the Voluntary Contributions are not redirected penalties." ROO at 40. "[T]he

Settlement Agreement requires Qwest to pay $6 million for targeted benefits to Arizona

ratepayers ..." Qwest Exceptions at 5. When a company is required to pay 6 million dollars to

remedy past misconduct, that is a penalty. When the Arizona Corporation Commission assesses

a penalty for misconduct, that penalty must be paid to the state general fund.

With respect to its second argument, Qwest can muster no authority for the remarkable

assertion that the Commission, nonedmeless,is authorized to oversee and direct the expenditure of

6 million dollars without legislative oversight. The two decisions cited by Qwest do not support

its assertion. Decision No. 63268 °1nvo1ved contributions required in connection with

Commission approval of an asset transfer and Decision No.62672 involved conditions imposed

on a regulated utility in a proposed merger. The contributions in each of these cases were not

made in lieu of penalties assessed by the Commission.

Because the Voluntary Contribution portion of the Settlement Agreement is contrary to

Arizona law, the Recommended Order appropriately rejects the proposed settlement.

11. THE RECOMMENDED ORDER FAIRLY RESOLVES THE DOCKETS

Because Time Warner Telecom purchases primarily from the Qwest interstate tariff, it

would have been entitled to receive only a very modest credit ($26,877)under the proposed

Settlement Agreement. Time Water Telecom's credit will not increase significantly if the

Recommended Order is approved. The loss suffered by Time Water Telecom - due to the 10%

discount given its competitors - was both real and measurable. Qwest has since been able to

calculate the value of the discount and has reported to Time Water Telecom that had it been

given the 10% discount, it would have saved $314,953 on services purchased from Qwest.

During the course of the hearing on the Settlement Agreement, Staff and Qwest each
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recommended that Competitive Local Exchange Carriers, like Time Water Telecom, seek

compensation for Qwest's discriminatory conduct in a new case or docket. StM and Qwest both

asserted that the dockets subject to the Settlement Agreement concerned Qwest's conduct, and

not CLECcompensation.

Although Time Water Telecom would not be made whole by the RecoMmended Order,

it nonetheless supports the conclusionsreached by the Administrative Law Judge. The order is a

carefully reasoned and accurate summary of what transpired in the Global Settlement hearing

and in each of the three dockets. The Recommended Orderappropriatelycondemns Qwest

conduct and endeavors to compensate CLECs. Two of the threedockets (the Section 252(e)

secret agreements case and the Show Cause case) were fully briefed and the parties were

awaiting a Recommended Order and Opinion when Qwest and Staff began discussing settlement.

This order could well have been the awaited order. Only, with respect to the Section 271 sub-

docket might the Recommended Order be premature. This situation could be remedied through

the bifurcation of the Section 271 sub-docket. The Recommended Order would then be modified

by the Administrative Law Judge to resolve only the Show Cause and Section 252(e) dockets.

Time Water Telecom remains willing to participate in negotiations with Staff, and adj

other parties, to explore other alternatives for settling these cases.

Dated this 12th day of January, 20()4

OSBORN MALEDCN, P.A.

By 6,8 4
is. Burke

2929 North Central Avenue, Suite 2100
Phoenix, Arizona 85012-2794
(602) 640-9356
jsburke@om1aw.com

Attorneys for Time Water Telecom

4



'r

CERTIFICATE OFSERVICE
(Docket No. T-00000A-97-0238, RT-00000F.02-02719 T-01051B-02-0871)

I certify that the original and seventeen copies of TIME WARNER TELECOM
OF ARIZONA LLC's Response to Qwest Exceptions were hand delivered on
January 12, 2004 to:

Arizona Corporation Commission
Docket Control - Utilities Division
1200 West Washington Street
Phoenix, AZ 85007

and a true and correct copy was hand delivered on January 12, 2004 to:

Christopher Kempley, Chief Counsel
Arizona Corporation Commission
Legal Division
1200 West Washington
Phoenix, AZ 85007

Maureen Scott
L€g3Ll Division
Arizona Corporation Commission
1200 West Washington
Phoenix, AZ 85007

Emest G. Johnson, Director
Utilities Division
Arizona Corporation Commission
1200 West Washington
Phoenix, AZ 85007

Judge Jane Rodda
Arizona Corporation Commission
400 W. Congress
Tucson, Arizona 85701

and a true and correct copy was sent by U.S. Mail, postage prepaid, on January 12, 2004 to:

Eric S. Heath
Sprint Communications Company L.P.
100 Spear Street, Ste. 930
San Francisco, CA 94105

QWEST Corporation
4041 North Central Avenue,11"' Floor
Phoenix, AZ 85012

Rick Wolters
Law and Government Affairs
AT&T
1875 Lawrence Street, Suite 1503
Denver, CO 80202-1870

Maureen Arnold
QWEST Corporation
4041North Central Avenue, 11"' Floor
Phoenix, AZ 85012

Jon Piston
ACTS
6733 E. Dade Lane
Cave Creek, Arizona 85331-6561

Timothy Berg
FENNEMORE CRAIG
3003 N. Central Ave., Suite 2600
Phoenix, Arizona 85016



Thomas F. Dixon
MCI TELECOMMUNICATIONS CORP
707 17th Street, #3900
Denver, Colorado 80202

Scott S. Wakefield, Chief Counsel
Dan Pozefsky
RUCO
1110 W. Washington, Suite 220
Phoenix, Arizona 85007

Michael M. Grant
Todd C. Wiley
GALLAGHER AND KENNEDY
2575 East Camelback Road
Phoenix, Arizona 85016-9225

Andrew O. Isa
TRI
4312 92"" Avenue, N.W.
Gig Harbor, Washington 98335

Mark DiNunzio
Cox Arizona Telcom, L.L.C.
20401 N. 29th Avenue, Suite 100
Phoenix, Arizona 85027

Richard M. Rindler
Morton J. Posner
SWIDER & BERLIN
3000 K Street, N.W. Suite 300
Washington, DC 20007

Mark Dioguardi
TIFFANY AND BOSCO PA
500 Dial Tower
1850 N. Central Avenue
Phoenix, Arizona 85004

Michael W. Patten
ROSHKA HEYMAN & DEWULF
400 E. Van Buren, Suite 800
Phoenix, Arizona 85004

Curt Huttsell
Electric Lightwave, Inc.
4 Triad Center, Suite 200
Salt Lake City, UT 84111

Jeffrey W. Crockett
SNELL & WILMER
One Arizona Center
Phoenix, Arizona 85004-0001

David Kaufman
ESPIRE Communications
1129 Pases De Peralta
Santa Fe, NM 87501

Joyce Hundley
UNITED STATES DEPARTer-BNF OP
JUSTICE
Antitrust Division
1401 H Street NW, Suite 8000
Washington, DC 20530

Thomas H. Campbell
LEWIS & ROCA
40 N. Central Avenue
Phoenix, Arizona 85007

Mark P. Trinchero
DAVIS WRIGHT TREMAINE LLP
1300 S.W. Fifth Avenue, Suite 2300
Portland, Gregor 97201



Kevin Chapman
Director-Regulatory Relations
SBC Telecom, Inc.
1010 n. St. Mary's, Rm. 13K
San Antonio, Texas 78215-2109

Mary Steele
DAVIS WRIGHT TREMAINE
2600 Century Square
1501 Fourth Avenue
Seattle, WA 98101-1688

Michael Morris
Allegiance Telecom of Arizona, Inc.
505 Sansone Street,20"' Floor
San Francisco, CA 94111

Jim Scheltema
Blumenfeld & Cohen
1625 Massachusetts Ave. N.W., Suite 300
Washington, DC 20036

Brian Thomas
Vice President - West
Time Warner Telecom, Inc.
223 Taylor Avenue North
Seattle, WA 98109

Patrick A. Clisham
AT&T Arizona State Director
320 East Broadmoor Court
Phoenix, AZ 85022

Diane Bacon, Legislative Director
COMMUNICATIONS WORKERS OF
AMERICA
5818 North7m Street,Suite206
Phoenix, Arizona 85014-5811

Karen Frame
COVAD COMMUNICATIONS CO
7901 Lowry Blvd.
Denver, CO 80230

Al Stedman
ARIZONA CONSUMERS COUNCIL
2849 E 8th Street
Tucson Arizona 85716

Marti Allbright
Mpower Communications
5711 S. Benton Circle
Littleton, CO 80123

Karen Clauson
Eschelon Telecom Inc.
730N. 2ndAve.S., Suite 1200
Minneapolis, MN 55402

Michael Monks
Allegiance Telecom of Arizona, Inc.
505 Sansone Street, 20"' Floor
San Francisco, CA 94111

Jacqueline Manogian
Mountain Telecommunications, Inc.
1430 W. Broadway Rd., Suite A200
Tempe, AZ 85282

Peter Spivack
Douglas Nizarian
Martha Russo
Hogan & Hartson, LLP
555 13"' Street, n.w.
Washington, DC 20004-1109

Cynthia A. Mitchell
1470 Walnut St., Suite 200
Boulder, CO 80302

Mitchell Brecher
Greenberg, Traurig, LLP
800 Connecticut Ave., NW
Washington, DC 20006
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Martin Aronson
William D. Cleaveland
Morrill & Aronson, PLC
One E. Camelback Rd., Suite 40
Phoenix, AZ 85012-1648
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