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DOCKETNO. T-01051B-02-0871

QWEST CORP()RATION'S
EXCEPTIONS REGARDING
RECOMMENDED OPINION AND
ORDER FILED DECEMBER 1. 2003
AND REQUEST FOR HEARING

Qwest  Corporat ion ("Qwest"),  through it s undersigned counsel,  respect fully

19 submit s  t hese  excep t io ns  in r espo nse  t o  t he  Reco mmended  Opinio n and  Order

20 ("Recommended Order") filed on December 1, 2003 in the above-referenced dockets

INTRODUCTION

Qwest and Arizona Corporation Commission Staff ("Staff') worked diligently to

23 craft  t he  p ro po sed  Se t t lement  Agreement  da t ed  Ju ly 25 ,  2003  (here inaft e r  t he

24 "Agreement") in order to resolve three separate contested dockets now pending before

25 the Commission (collect ively the "Lit igat ion"): (1) the 252(e) docket  (concerning

26 allegat ions that  Qwest  failed to  file  cer t ain agreement s with the Commission fo r
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1 approval), (2) the 271 subdocket (concerning allegations of agreements between Qwest

2 and certain CLECs that they would not participate in the 271 docket), and (3) the Order

3 to Show Cause ("OSC") docket (concerning allegations that Qwest failed to implement

4 wholesale rates in a timely fashion). Staff and Qwest, with input from other interested

5 parties, each negotiated away from their respective strongly held legal and factual

6 positions and made concessions on key terms and points in order to resolve these matters

7 The Settlement Agreement resulting from that process fairly resolves these three dockets

8 and benefits the industry as a whole, as well as Arizona ratepayers

The Recommended Order followed a two-day hearing commencing on September

10 16, 2003, which was set for the sole purpose of determining whether the Settlement

11 Agreement should be accepted or rejected. The Recommended Order rejects the

12 Agreement, but goes on purportedly resolving the three pending dockets on their merits

13 In rejecting the Settlement Agreement, the Recommended Order states that its "primary

14 concern" with the Agreement rests with the Voluntary Contributions provision

15 (Agreement § 2). RO at 40. The Recommended Order concludes that these contributions

16 are illegal and otherwise improper, and therefore treats the allotted $6 million as

17 additional penalties to be paid to the General Fund. The Recommended Order reasons

18 that Qwest may obtain potential benefits from the expenditure of these funds either

19 through tax deductions or return on revenues. The Settlement Agreement, however

20 placed control and use of the $6 million in contributions with the Commission, and it may

21 direct the funds and prescribe the terms under which Qwest may expend the funds

22 therefore resolving and eliminating any concerns that Qwest may benefit from the

23 contributions. Because the Recommended Order states that the potential benefits arising

24 from the Voluntary Contributions provision was the "primary concern" justifying

25 rejection of the Settlement Agreement, the banters to approving the Settlement can be

26 virtually eliminated through the Commission's governance of the contributions
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The terms and conditions, concessions and compromises embodied in the

2 Settlement Agreement provide not only Qwest and Staff, but CLECs as well, with the

3 opportunity to end what portends to be years of litigation on a variety of issues in three

4 separate dockets. The Agreement contains significant non-monetary terms to ensure the

5 avoidance in the future of the type of events that gave rise to the Litigation. As a

6 consequence of the concessions and movements of both parties, the Settlement

7 Agreement presents significant immediate benefits for all in the industry and the public

8 Qwest requests approval of the Settlement Agreement as proposed

9

10

11. THE SETTLEMENT AGREEMENT WAS REACHED FOLLOWING AN
APPROPRIATE PROCESS AND EMBODIES A FAIR. REASONABLE
AND BALANCED RESOLUTION OF VIGOROUSLY CONTESTED
ISSUES IN THREE SEPARATE DOCKETS

As discussed herein, the Recommended Order rejects the Settlement Agreement

13 and raises concerns about the negotiation process, the Voluntary Contributions provision

14 and the amount of credits earmarked for qualified CLECs. None of these concerns justify

15 rejection of the Settlement Agreement. Indeed, the Recommended Order's primary

16 concern ... the Voluntary Contributions - can be easily remedied

17 Ernest Johnson. the Commission's Utilities Director. testified that the Settlement

18 Agreement as a whole is in the public interest. Testimony of E. Johnson at 12, TR at

19 32926-17 (Johnson). (Staff chose not to pursue continued litigation because "a healthy

Q() properly functioning regulatory regime requires open communication, honesty, integrity

21 respect for laws and regulations, but most important, at least from a Staff perspective, it

22 requires trust."). The Settlement Agreement contains an appropriate mixture of payments

23 by Qwest to the State and public, credits to the CLECs, and non-monetary provisions to

z4 ensure future compliance

25

26
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A. The Process Used In Reaching the Settlement Agreement Was
Appropriate and Included Input From All Interested Parties

The Recommended Order expresses reservations about the process by which the

Agreement between Qwest and Staff was reached and particularly whether other

interested parties were given an adequate opportunity to participate. These concerns are

unfounded. The negotiation process to reach the Settlement Agreement included input

from all interested parties

Initially, Qwest and Staff negotiated a set of principles for settlement of the

9 Litigation. Qwest and Staff shared those principles with other interested parties in the

Litigation and requested input. Staff specifically noted that it took CLEC concerns into

account when negotiating over the original statement of principles (TR 340-41) and the

CLECs have had numerous opportunities to be heard on the merits of the settlement. TR

330-31. CLECs were notified of the Settlement Agreement before it was finalized, drafts

were distributed and comments solicited from RUCO and certain interested CLECs. In

addition, the interested parties were given two formal opportunities to meet with Staff

and Qwest to discuss the principal points of the Settlement Agreement. Input from the

CLECs resulted in changes to the process by which they could obtain credits under the

Agreement, as well as other changes

Consequently, the Settlement Agreement represents a blending not only of the

concessions and compromises of Qwest and Staff, but also of considerations and

accommodations made to account for the positions of the other interested parties. It

certainly did not contain all of the changes desired by the CLECs and RUCO, but it also

did not contain all of Qwest's or Staff' s initial litigation positions either. The Agreement

should not be rejected due to concerns about the process by which it was negotiated
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Monetary Provisions In the Form of Outright Payments and Voluntary
Contributions Are Reasonable and Fair

Under the terns of the Settlement Agreement, Qwest agreed to pay a substantial

sum in excess of $11 million in penalties and voluntary contributions -- in addition to the

multi-millions of additional dollars it will pay as credits (discussed below). In particular

the Set t lement  Agreement  requires Qwest  to  pay $6 million for targeted benefits to

Arizona ratepayers in the form of voluntary contributions for economic development

educational purposes or investment in needed facilit ies. With Staff' s participation and

the Commission's ultimate determination, the Voluntary Contributions would be paid to

10 any of three categories:  (1) Sect ion 501(c)(3) organizat ions or o ther State-funded

11 programs involved in education and/or economic development, (2) educational programs

designed to promote a better understanding of telecommunications issues by Arizona

consumers, and (3) infrastructure investment in unserved and/or underserved areas in

Arizona

The Recommended Order rejects the Voluntary Contributions and proposes that

the entire $11 million be paid to the General Fund as penalties. It further concludes that

the Voluntary Contributions are illegal or otherwise inappropriate because they would

potentially benefit Qwest, and because they amount to "redirected penalties." RO at 40

Neither of these concerns renders the Voluntary Contributions improper. Because the

Voluntary Contributions are wholly within the control of the Commission, it can ensure

that  Qwest  receives no direct  or indirect  benefit  therefrom. This will obviat e the

Recommended Order's primary concerns with the Agreement and penni the approval of

the Agreement. Similarly,  the Voluntary ConMbut ions are not  illegal,  redirected

penalties. The Commission regular ly requires commit ment s t o  invest  and o t her

non-penalty monetary payments from public service corporations in approving settlement

26 agreements. See Decision No. 62672, Docket  No. T-01051B-99-0497, Decision No
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1 63268, Docket Nos. T-01051B-99-0737 and T-019548399-0737

The Credits Provisions Are Fair and Reasonable,  While Providing
Direct, Tangible Benefits to the CLECs and Industry

The Set t lement  Agreement  requires that  Qwest  issue three types of one-t ime

credits to eligible CLECs in response to claims made in the Section 252(e) docket The

credit s result  in payments to  the CLECs that  they would not  likely achieve if they

continued to litigate the issues in these dockets

The first credit is designed to address allegations that Qwest gave Eschelon and

McLeod discount s o f 10% on their  purchases over  cer t ain per iods o f t ime

Sett lement Agreement requires Qwest to issue credits measured by 10% of a CLEC's

purchase of Section 251(b) and (c) services through its interconnection agreement with

Qwest  or through Qwest 's SGAT from January l,  2001 through June 30,  2002.  See

Settlement Agreement § 3

The second portion of the credits is intended to address allegations concerning

payments by Qwest  for Eschelon's terminat ion of int raLATA toll. The Sett lement

Agreement on this point requires Qwest to issue credits equal to $2 per UNE-P line or

unbundled loop purchased by a CLEC from Qwest between July l, 2001 and February

28, 2002, less amounts billed and collected by that CLEC from Qwest for terminating

intraLATA toll during that same period. See Agreement § 4

The final credit  element is designed to address allegations concerning payments

Qwest purportedly made to Eschelon in sett ling a dispute about the accuracy of daily

usage information provided to Eschelon under a manual process. Under this provision, to

those eligible CLECs that  did not receive accurate daily usage files, Qwest will issue

The Recommended Order limits the credits given to the CLECs to the credits described in Paragraph 3
of the Settlement Agreement, but expands the scope of those credits to all intrastate services. While the
intent and context of the Recommended Order obviously are to limit that expansion to wholesale services
the language of the Order is not clear in that regard. For the reasons set forth later in these exceptions
any expansion of the Paragraph 3 credits is inappropriate
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1 credits equal to $13 per month for each UNE-P line purchased by the CLEC from

2 November 1, 2000 through June 30, 2001, and $16 per month for each UNE-P line

3 purchased by the CLEC from July l, 2001 through February 28, 2002, offset by the

4 CLEC's billings to IXCs for switched access. See Settlement Agreement § 5

To obtain these credits, the CLECs need only to accept the Settlement Agreement

6 and execute a release of their claims, with respect to intrastate services, related to the acts

7 giving rise to the dockets. Qwest is offering these credits without requiring CLECs to

8 assume all related terms and conditions in the underlying contracts. For example, Qwest

9 is offering the 10% credit based on Section 251 services without also requiring CLECs to

10 satisfy the substantial volume and term commitments agreed to by Eschelon and

11 McLeod. Similarly, Qwest is offering the Section 5 credit without requiring that CLECs

12 be similarly situated to Eschelon

The Recommended Order concludes that the credit provisions of the Agreement

14 are inadequate because CLECs are required to give up claims for all intrastate services

15 but receive credits for only 251(b) and (c) services. This criticism ignores significant

16 compromises conceded by Qwest in the Settlement Agreement. Under the Agreement

17 credits are not subject to the related terms and conditions requirements established by

18 federal law. To this extent, the CLECs are getting a better deal on 25l(b) and (c) services

19 than McLeod and Eschelon allegedly did. In exchange, they do not receive a discount on

20 non-251 services but release all intrastate claims. This is a fair and balanced settlement

21 The Settlement Agreement was also drafted so that the credits actually afford

22 CLECs broader remedies than afforded by the Act without the Settlement Agreement

23 i.e., the longest duration of any discount allegedly given Eschelon and McLeod. Cf TR

Qwest's agreement to pay Eschelon a per-line credit was expressly based on issues that resulted from
Eschelon's receiving daily usage tiles through a manual (rather that a mechanized) process as part of the
UNE-Star Platform. Further, the Eschelon agreement provided that this credit would terminate upon the
implementation of a mechanized process. Nonetheless, the Section 5 credit is available to CLECs that
received daily usage records through a mechanized process as part of the UNE-P platform
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1 at 453:25-455:24 (Ahearn). See infra. Although the credits under the Agreement are not

2 identical to those allegedly provided to Eschelon and McLeod, the CLECs who accept the

3 services Set t lement  Agreement  receive benefits,  which represent  a fair and balanced

4 package in that they need not take on all of the burdens of Eschelon and McLeod

Perhaps one of the most critical points to recognize about the credits is that which

6 Staff noted - although none of the CLECs introduced evidence that could have proven its

7 damages "with a degree of exact itude" in the docket  that  dealt  with the allegedly

8 discriminatory agreements, Qwest  concedes in the Sett lement Agreement to give the

9 credits in any event. Opening Brief Staff at 17. Indeed, none of the CLECs dissenting in

10 this proceeding presented any test imony at  all in the 252(e) hearing on the unfiled

11 agreements. They,  therefore,  should not  be heard to  complain that  the Set t lement

12 Agreement does not fully compensate them

Further, nobody, except Staff and Qwest, is bound by the terns of the Settlement

14 Agreement after the Commission approves it . If a CLEC wants to lit igate to achieve a

15 higher level of credits, it is free to pursue its claims directly and not accept the credits

16 thus, bearing the increased lit igation risk in exchange for the greater potential reward

17 Any CLEC that  feels that  it s claims (including claims related to  non-251 int rastate

18 services) are worth more than it can get under the Settlement Agreement is free to pursue

19 those claims

20 The CLECs derive direct and substantial benefit from the credits provisions in the

21 Settlement. The Tina] results of the credits provisions is that the parties negotiated terms

22 and provisions that are favorable to the CLECs and they are immediately available. The

23 credit provisions of the Settlement Agreement are a fair and reasonable compromise of

24 positions with significant concessions by Qwest

25

26 Qwest made substantial non-monetary concessions in the Settlement Agreement

D. Non-Monetary Provisions are Significant and Overarching
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1 each one resulting in a benefit to the ratepayers, CLECs and the regulatory process

2 Some of the non-economic provisions in the Settlement are terms Qwest agreed to on an

3 interim basis during the course of the Litigation. Qwest agrees in the Settlement to

4 extend those terms and augment them by still more provisions. It is highly unlikely that a

5 more comprehensive and constructive approach to building a working relationship

5 between Staff and Qwest could be accomplished through continued litigation

The Settlement Agreement provides for monitoring of Qwest's compliance

8 mechanisms under Section 252(e), and of Qwest's wholesale cost docket implementation

9 Qwest will pay for an independent, third-party monitor, selected by the Director of the

10 Utilities Division, who will conduct an annual review of Qwest's Wholesale Agreement

11 Review Committee. Agreement § 8 at 13-14. Qwest also agreed to hire an independent

12 third-party consultant, selected by the Director, to conduct assessments of and

13 recommend improvements to Qwest's wholesale rate implementation process

14 Agreement § 12 at 15-16. Both the consultant and the monitor will be retained for a

15 maximum period of three years

16 Qwest also agreed to continue for three years its web-based training program for

17 new and existing employees. Agreement § 9 at 14. In addition, Qwest will continue its

18 internal cost docket governance team. Agreement § 14 at 16-17

19 Additional non-economic terms require Qwest to continue processes instituted

20 prior to the settlement to ensure timely implementation of cost docket rates and sets a

21 specific deadline for the implementation of such rates. Agreement §§ 14 and 15 at 16-17

22 Qwest also commits in the Settlement Agreement to submit to the Commission settlement

23 agreements in any Commission dockets of general application, a term much broader than

24 current interpretations the applicable laws require. Agreement § 16 at 18

25 Through the Settlement Agreement Staff secures an end to protracted litigation

26 and immediate, substantial benefits to the industry as a whole, Arizona ratepayers, and
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1 the regulatory process, while eliminating the litigation risk and delays caused by

2 additional proceedings and appeals. The Settlement Agreement thus represents a

3 significant victory for all interested parties. Qwest respectfully submits that the

4 Commission should approve the Agreement

5

6

111. THE RECOMMENDED ORDER ERRS BY SELECTIVELY EXCISING
PORTIONS OF THE SETTLEMENT AGREEMENT AND
INCORPORATING THEM INTO A DECISION ON THE MERITS

The Settlement Agreement specifically provides that

Each provision of this Agreement is in consideration and
support of all other provisions, and expressly conditioned
upon acceptance and approval by the Commission without
change. Unless the Parties to this Agreement otherwise
agree, in the event that the Commission does not accept and
approve this Agreement according to its terms, then it shall be
deemed withdrawn by the Parties and the Parties shall be free
to pursue their respective positions in the Litigation without
prejudice

14 Agreement § 19. Qwest and Staff jointly gave notice of the Settlement Agreement and

requested a hearing on whether the Agreement should be approved. The parties to the

Settlement did not request that a final order resolving the three dockets be issued in lieu

of approving the Agreement. Both Qwest and Staff made significant compromises in the

19 course of negotiating the Agreement, and both were entitled to resume their prior

20 litigation positions if the Settlement Agreement was rejected

A. The Recommended Order Is Procedurally Improper

24

The Recommended Order exceeds permissible boundaries by neither fully

rejecting nor accepting the terms of the filed Settlement Agreement. The Recommended

Order, instead, is a selective amalgamation of terms from the settlement agreement and

parties' recommendations in the Litigation, as well as unsupported findings, and legally

incorrect conclusions
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In rejecting the Settlement Agreement and then purporting to resolve all three

2 dockets, the Recommended Order deprives Qwest of significant procedural rights. The

3 clearest example is the 271 Sub-Docket (DOCKET NO. T-00000A-97-0238). On July

4 29, 2003, Qwest withdrew its request for a hearing in the 271 sub-docket based on the

5 Settlement Agreement, noting

6

7

10

In light of the Settlement Agreement between Qwest
Corporation ("Qwest") and the Arizona Corporation
Commission Staff ("Start") in this Docket and Docket Nos
RT-00000F-02-0271 and T-01051B-02-0871, Qwest
withdraws its request for hearing filed in this matter on May
16, 2003 without prejudice to its right to renew that request
in the event that the Settlement Agreement is not approved by
the Commission. (Emphasis added.)

Despite the conditional nature of Qwest's waiver of a hearing, the Recommended

Order rejects the Settlement Agreement and then purports to resolve the 271 sub-docket

without holding an evidentiary hearing, which must be provided to any party before the

Commission imposes penalties. Similarly, in the two remaining dockets, Qwest was also

entitled to be heard on whether the specific provisions of the Settlement Agreement were

or were not appropriate in an order resolving the substantive issues in that Litigation

The Recommended Order improperly enters orders resolving these dockets on the merits

The Recommended Order Improperly Incorporates Terms From The
Settlement Agreement

24

Public policy favors settlement. See, e.g., United Bank of Arizona v. Sun Valley

Door & Supply, Inc., 149 Ariz. 64, 68, 716 P.2d 433, 437 (App. 1986), Speed Shore

Corp. v. Denna, 605 F.2d 469, 473, citing Williams v. First National Bank, 216 U.S. 582

(1910), Shell Oil Company v. Christie, 125 Ariz. 38, 39, 607 P.2d 21, 22 (App. 1979)

Generally speaking, courts recognize that a settlement agreement must be reviewed as a

whole
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Neither the trial court nor this court is to reach any ultimate
conclusions on the contested issues of fact and law which
underlie the merits of the dispute, for it is the very uncertainty
of outcome in litigation and avoidance of wasteful and
expensive litigation that induce consensual settlements. The
proposed settlement is not to be judged against a hypothetical
or speculative measure of what might have been achieved by
the negotiators

Officers for Justice v. City and County of San Francisco, 688 F.2d 615, (9th Cir. 1981)

In this case, the Recommended Order fails to differentiate between evaluating the

Settlement Agreement and reaching a decision on the merits

In deciding the merits of the Litigation, the Recommended Order relies heavily on

the terms of the Settlement Agreement. In order to be lawful, Commission decisions

must be supported by competent evidence. If not, they are considered to be arbitrary

capricious or an abuse of the Commission's discretion. See generally, Tonto Creek

Estates Homeowners Ass'n v. Arizona Corp. Comm 'n,177 Ariz. 49, 864 P.2d 1081 (App

1993). Rule 408 clearly establishes that offers made in settlement discussions are not

competent evidence of the existence or the amount of potential liability. Rule 408, Ariz

R. Civ. P. Here, the Recommended Order goes far beyond merely considering the terms

of the proposed settlement, and actually incorporated large portions of the Agreement

into the Recommended Order

Courts also recognize that encouraging parties to cooperate with regulators and

enter settlement agreements in the future is an "intangible benefit" derived from the

approval of a reasonable settlement. State ex rel. Woods v. Nucor Corp., 825 F.Supp

1452 (D. Ariz. 1992). The Recommended Order in this case will clearly have the

opposite effect, undermining any incentive that parties might have to undertake

settlement negotiations with Staff in the future. No regulated entity would be likely to

agree to any unfavorable terms in a future compromise settlement agreement with Staff
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2

3

4

1 knowing that the favorable terms can be deleted, and unfavorable terms imposed as part

of a purported resolution of the merits of the case. The Recommended Order's decision

on the merits amounts to an attempt to rewrite the Settlement Agreement. This is

improper. The Agreement must be either accepted or rejected. If it is rejected, the issues

in the Litigation must be resolved without reference to the proposed Settlement5

6

7

Many provisions of the recommended order would exceed
Commission's authority if adopted outside the context of settlement

the

19

If the non-monetary provisions of the Recommended Order are to be considered as

valid and enforceable, authority must be found either in the Constitution or in statutes

Commercial Le Insurance Co. v. Wright, 64 Ariz. 129, 166 P.2d 943 (1946). It is

well-settled that while the Commission has plenary authority over a utility's rates and

charges, and limited statutory authority over the provision of utility service, the

Commission "is not the owner of the property of public utility companies, and is not

clothed with the general power of management incident to ownership." Southern Pact

Company v. Arizona Corporation Commission, 98 Ariz. 339, 347, 404 P.2d 692, 697

(1965), citingState of Missouri ex rel. Southwestern Bell Telephone Co. v. Publie Service

Commission of Missouri, 262 U.S. 276, 289, 43 S.ct. 544, 547 (1923) (Brandeis, J

concurring). The Recommended Order includes numerous provisions taken directly from

the Settlement Agreement that clearly interfere with Qwest's right to manage its business

and that are beyond the power of the Commission to impose

Qwest voluntarily initiated several of the non-monetary provisions during the

course of the underlying dockets. In the Settlement Agreement, Qwest voluntarily agreed

to maintain these initiatives at its own expense for a set period of time. While it is well

within the Commission's authority to order Qwest to comply with the law, the

Commission cannot simply order Qwest to employ certain individuals in certain

capacities. Once the Commission has established the regulatory goals and standards
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1

2

4

5

6

7

8

9

10

11

Qwest must be allowed the management discretion to determine the best and most cost

effective ways of meeting those goals and standards

For example, the Settlement Agreement provides that Qwest will leave in place its

executive-level committee for the review of agreements with CLECs. Agreement § 13

It provides for the continuation of a Qwest in-house training program. Agreement §9. It

provides for the appointment of a monitor with regard to the process of detennining what

agreements need to be filed and a consultant to evaluate Qwest's wholesale rate

implementation process. Agreement §§ 8, 12. Both the monitor and the consultant will

be selected by Staff and paid for by Qwest. Id. All of these provisions are appropriate in

the context of a voluntary Settlement Agreement. However, they amount to an

impermissible infringement on the Company's power of self-management if imposed by

Commission order12

13 IV. THE RECOMMENDED ORDER MISAPPLIES THE LAW AND IS NOT
SUPPORTED BY THE RECORD BEFORE THE COMMISSION

The Recommended Order misapplies the filing standard established by the FCC

and it also lacks any foundation in the facts. Commission decisions must be justified by

substantial evidence." Here, the testimony presented in the Litigation cannot constitute

as a matter of law the "substantial evidence" required to support a Commission decision

to impose the penalties set forth in the Recommended Order

20

21

22

23

26

Q See, e.g., Tucson Elec. Power Co. v. ACC, 132 Ariz. 240, 247, 645 P.2d 231 (1982), Pine-Strawbeny
Improvement Ass 'n v. ACC, 152 Ariz. 339, 340, 732 P.2d 230 (App. 1986), City of Tucson v. Citizens
Utils. Water Co., 17 Ariz. App. 477, 498 P.2d 551 (App. 1972). "Substantial evidence" means "evidence
of substance which establishes facts and from which reasonable inferences may be drawn. It does not
connote suspicion, imaginative suggestions, surmises or conjectures. Reasonable inferences are not fine
spun arguments but are inferences based upon a reason or that a reasonable man would accept." Citizens
Utils. Water Co., 17 Ariz. App. at 481 (emphasis added, quoting Internat'l Ry. Co. v. Boland, 8 N.Y.S.2d
643, 646 (1939))
See City of Tucson v. Citizens Utilities Company, 17 Ariz. App. 477, 481, 498 P.2d 551 (App. 1972)

(rejecting the Commission's detennination of a rate base, where the Commission's determination was
based solely on the testimony of an expert who "failed to consider all the relevant factors" and whose
testimony "was filled with speculation and uncertainty" and noting "[m]ere speculation and arbitrary
conclusions are not substantial evidence and cannot be determinative."). See also ACC v. Citizens Utils
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A. The Recommended Order's Findings of Willful and Intentional
Misconduct Are Unsupported

The Recommended Order erroneously concludes that Qwest "willfully and

intentionally" violated Section 252 when, in fact, no court or state commission had

articulated a standard for determining which voluntarily negotiated agreements between

an ILEC and a CLEC had to be filed for approval before the FCC issued its October 4

2002 Order. Furthermore, the Recommended Order apparently finds Qwest in willful

and intentional violation of Section 252 for not filing a number of agreements that fall

outside the filing requirement established by the FCC's Order. These findings are

contrary to controlling federal law and devoid of any support in the record

Qwest cannot have willfully and intentionally violated an
unclear standard

The affected parties, including CLECs, and state entities charged with reviewing

the agreements as part of investigations, were unable to arrive at consistent conclusions

as to whether such agreements fell within the as-yet unarticulated filing standard. Indeed

even after the issuance of the FCC standard, CLECs (not just Qwest) and state agencies

continue to disagree over the application of the filing standard. With such ambiguities

there is no basis upon which to find that Qwest intentionally violated an unknown, or at

best unclear, filing standard

For example, MCI, a prominent Arizona CLEC, recently filed a motion to dismiss

22
Co., 120 Ariz. 184, 190, 584 P.2d 1175 (App. 1978) (holding the Commission's reliance on an expert's
testimony to be "not legally permissible," because that testimony "is not itself substantial evidence but is
speculative")

By way of example, a number of the agreements that the Recommended Order finds that Qwest was
required to file are agreements that the Minnesota Public Utilities Commission reviewed and did not
identify as interconnection agreements. Similarly, a number of the contracts the Recommended Order
identifies as subject to Section 252 are at issue in an ongoing proceeding before the Washington Utilities
and Transportation Commission and both Qwest and the contracting CLEC have move to dismiss claims
arising from the failure to file the contracts, on the ground that the contracts do not fall within the FCC's
definition of "interconnection agreement
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1

2

3

4

5

6

7

before the Washington Utilities and Transportation Commission on the ground that the

lack of any clear filing standard prior to the FCC's October 4, 2002 Order bars penalties

for the failure to file particular agreements. In addition, Staff candidly admitted that the

Act was subject to multiple interpretations: "Staff recognizes that not only Qwest, but

other parties did not uniformly interpret the 1996 Act. Staff, in its own review, could

understand how one agreement could be seen to both fall, and not fall, under the filing

standard articulated by the 1996 Act and clarified by the FCC." Neither the Act itself

nor its legislative history defines the scope of the tem "interconnection agreement" (and

thus the scope of the Section 252 filing requirement). And prior to the commencement of

8

9

10 the recent unfiled agreements investigations, the scope of the term "interconnection

11 agreement" had never been defined by any court or administrative agency There was

12 and is no evidence (other than rank speculation) that Qwest's proposed definition of

13 interconnection was anything other than a good faith attempt to apply Section 252 in the

14 absence of a standard and to negotiate fairly with CLECs

15 Moreover, the Recommended Order appears to find Qwest in willful and

15 intentional violation of Section 252 for not filing agreements that fall outside the FCC's

17 filing standard. It simply defies logic to conclude that Qwest willfully and intentionally

18 violated the law by not filing agreements that even the FCC does not recognize to be

The FCC

v

19 "interconnection agreements" subject to the Act's filing requirement.

20 concluded that a contract between an ILEC and a CLEC qualifies as an "interconnection

21 agreement" when it "creates an ongoing obligation pertaining to resale, number

22

23
Washington Utiis. & Transl. Comm 'n v. Advanced Telkom, Inc., et al., Docket No. UT-03301 l, MCI's

Motion to Dismiss or for Summary Determination, at TH 15, 19 U\Iov. 7, 2003)
Pre-Filed Testimony of Marta Kalleberg, at 76: 17-20
In the Matter of Qwest Corporation 's Compliance with Section 252(e) of the Telecommunications Act of

1996, Transcript of Proceedings (hereinafter "Tr."), Vol. III, Testimony of Clay Deanhardt, at 68824-20
The Recommended Order concludes that Qwest "intentionally" failed to file agreements with Eschelon

and McLeod and suggests that this finding applies to all agreements between Qwest and those CLECs
that appear on Exhibit B. See Recommended Order, Findings of Fact, 111138-39

ENNEMORE CRAIG
PROFESSIONAL CORPORATION

PHOENIX

16
\\\DC- 66983/0055 _ 1853772 v2

9.



1 reciprocal compensation

This definition means2

portability, dialing parity, access to rights-of-way,

interconnection, unbundled network elements, or collocation

3

4

5

6

that parties and the Commission must determine first whether an agreement creates an

ongoing obligation and second, whether that obligation in fact "pertains to" one of the

specified services But the Recommended Order finds that Qwest violated Section 252

willfully and intentionally by not filing settlement agreements with solely backward

7 agreements that the

8

looking consideration, purchase agreements, and form agreements

FCC places squarely outside the Act's filing requirement

The Recommended Order's recommendation that the Commission impose

10 penalties in the face of the undisputed ambiguity of the filing requirement prior to

12

13

14

17

19

20

21

22

23

Isa Memorandum Opinion and Order, In the Matter of Qwest Communications International Inc. Petition
for Declaratory Ruling on the Scope of the Duty to File and Obtain Prior Approval of Negotiated
Contractual Arrangements under Section 252(a)(l),  WC Docket No. 02-89 (Oct.  4,  2002),  at  1] 8
(hereinafter "FCC Order") (italics in original, underlining added)

State commissions are bound to follow the FCC's October  4,  2002 Order  regarding definition of
interconnection agreement" under Section 252(a)(l)'s filing requirement. Although the FCC drafted its

Order in a manner that left state commissions the authority to apply "in the first instance, the statutory
interpretation [the FCC] set forth ... to the terms and conditions of specific agreements," (FCC Order at
11 7), the authority of state commissions to apply and further interpret the filing requirement does not
permit them to ignore or change the FCC Order, even if a state commission disagrees with the standard or
believes the FCC made a poor policy choice. As the agency charged with implementing and enforcing
the Telecommunications Act, (47 U.S.C. § 151 (creating Federal Communications Commission and
charging it with task of executing and enforcing the provisions of the Telecommunications Act), 47
U.S.C. § 20l(b), AT&T Corp. v. Iowa Util. Ba., 525 U.S. 366, 378 (1999) ("We think that the grant in
§ 20l(b) means what it says: The FCC has Rulemaking authority to carry out the "provisions of this Act
wh ich  in clude §§ 251  an d  252 ,  added  by th e Telecommun ica t ion s  Act  of l 996 . " ) ) ,  t h e FCC' s
interpretation of the Section 252(a)(l) filing requirement is binding on this Commission. See AT&T
Corp., 525 U.S.  at  378.  Federal law can preempt a state regulatory rule even if it is not technically
impossible to comply with both state and federal law. See, Ag., Wisconsin Bell, Inc. v. Bye, No. 02-3854
2003 WL 2191 l195 (7"1 Cir. Aug. 12, 2003) (rejecting the Wisconsin Public Service Commission's tariff
rule as impennissibly interfering with the Telecommunications Act despite the fact that compliance with
both was possible). Accordingly, any suggestion that this Commission adopt a filing standard that is
inconsistent with the FCC Order  - or  penalize Qwest for  not filing agreements that are specifically
excluded from the fi l ing standard ar t iculated by the FCC - would be in  confl ict  with  federal  law
Moreover, penalties are inappropriate here, particularly penalties predicated on Staff's expansion of the
FCC standard to apply to additional agreements

Qwest's position with regard to particular agreements is set forth in its Post-Hearing Brief. See Qwest
Corporation's Post-Hearing Memorandum at 11-21
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1

2

3

4

October 4, 2002 .-- amounts to a fundamental violation of the fair notice doctrine. Qwest

like any other party that attempts to comply with its obligations in a complex regulatory

scheme, is entitled to know what the rules are before it is sanctioned for breaking them

It  is unfair -  and unconst itut ional -  to  penalize Qwest  for violat ing an unart iculated

5 standard. A rule may be enforced only when those subject to the rule are reasonably able

6 to determine what conduct is appropriate and need not "guess at its meaning and differ as

7 to its application Under this "fair not ice doctrine." "the well-established rule in

8 administrative law [holds] that the application of a rule may be successfully challenged if

9 it does not give fair warning that the allegedly violative conduct was prohibited

10 doct r ine "has now been thoroughly 'incorporated into  administ rat ive law,"' and is

11 grounded in the due process clause of the United States Constitution Neither Section

12 252 nor any rule or statement  from the Commission gave fair  not ice that  the filing

13 requirement  covered all agreements ident ified in the Recommended Order. A t  a

14 minimum, the imposit ion o f substant ial penalt ies based on the failure to  file such

15 agreements, without prior guidance, would be inequitable and unlawful

16 The record is devoid of evidence of willful and intentional
misconduct

No party produced any evidence that Qwest knowingly and intentionally violated

19 the law. Indeed, each conclusion in the Recommended Order regarding Qwest's intent is

20 based solely on speculat ion and ignores relevant  evidence in the record establishing

Qwest's good faith intent to comply with its obligations under the Act

The testimony of RUCO's "experts," Mr. Deanhardt and Ms. Cortez, cannot serve

as the basis for a conclusion of knowing and intentional misconduct. These witnesses

Tabora v. Stale, 150 Ariz. 262, 268-69, 722 P.2d 989, 995-96 (App. 1986). See also Cohen v. State
121 Ariz. 20, 26, 588 P.2d 313, 319 (App. 1978)

United States v. Chrysler Corp., 158 F.3d 1350, 1355 (D.C. Cir. 1998)
General Electric Co. v. EPA, 53 F.3d 1324, 1329 (D.C. Cir. 1995) (quoting Satellite Broadcasting

Co. v. FCC, 824 F.2d 1, 3 (D.C. Cir. 1987))
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1 lacked any firsthand knowledge of the intent of Qwest or any of the CLECs involved in

2 the filing decisions. Mr. Deanhardt and Ms. Cortez have never worked at Qwest or for

3 any CLEC other than Coved (Mr. Deanhardt) and cannot speak to the parties

4 motivations or their understanding of the filing standard. Accordingly, Mr. Deanhardt's

5 and Ms. Cortez's testimony cannot support the Recommended Order's conclusions

6 regarding the knowing and intentional character of Qwest's conduct. Similarly, the

7 testimony offered by Staffs witness, Ms. Kalleberg, also is irrelevant to a determination

8 of Qwest's knowledge or intent. Ms. Kalleberg could not provide admissible firsthand

9 testimony regarding the factors that contributed to the parties' filing decisions and cannot

10 serve as the evidentiary basis for a conclusion that Qwest knowingly or intentionally

11 violated Section 252

12 Without any testimony from Staff's or RUCO's witnesses on the issue of Qwest's

13 understanding of Section 252 or the motivations behind Qwest's and the CLECs' filing

14 decisions, the Recommended Order draws heavily on supposition and speculation and

15 ignores the testimony presented by Qwest. For example, the Recommended Order

16 concludes - without citing any evidentiary support - that "Qwest purposely structured the

17 agreements with Eschelon and McLeod to avoid its filing obligations under Section

18 252(e)."9 Qwest made good-faith decisions whether to file its agreements with its

19 customers. The Recommended Order may not agree with Qwest's line drawing, but there

20 is no support in the record for its conclusions that Qwest knew certain agreements were

21 subject to Section 252 but that it intentionally chose not to comply. Accordingly, the

22 Commission should reject the Recommended Order's findings and conclusions that

23 Qwest intentionally violated a known legal standard and thereby intentionally

24 discriminated against other CLECs

25

26
Recommended Order, Findings of Fact, 1]37
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The Evidence Does Not Support the Recommended Order's Findings
of Harm or Discrimination

The Recommended Order does not mention, much less attempt to discredit, the

extensive undisputed testimony from Qwest's witnesses regarding the nature of the

agreements at issue and the lack of harm to CLECs resulting from the failure to tile those

agreements. And yet, the Recommended Order concludes without any support that

Qwest discriminated against CLECs and harmed competition in Arizona. These findings

are inconsistent with the record evidence and should be rejected

The Recommended Order's finding of "harm" to competition
erroneously ignored the substantive requirements of Section
252(i)

First, the Recommended Order erroneously concludes that Qwest "impermissibly

discriminated against other CLECs and harmed competition in Arizona" by "providing

discounts and escalation procedures to Eschelon and McLeod This conclusion is

completely contrary to the evidence in the record. Indeed, in stark contrast to Staffs and

RUCO's testimony, Qwest brought to the hearing witnesses who could testify to the facts

and who were subject to cross-examination by up to five sets of lawyers and the ALJ

Qwest's witnesses demonstrated that Qwest took concrete steps to ensure that CLECs

were treated in a non-discriminatory manner. This evidence went entirely unrebutted and

unanswered during the hearing .- and has been disregarded in the Recommended Order

More fundamentally, however, with regard to the allegedly discriminatory

discounts offered to Eschelon and McLeod, there was no evidence that a single other

CLEC would have been eligible to opt into the agreements under Section 252(i). The

failure to file an agreement cannot have harmed other CLECs if those CLECs would not

have been qualified to opt into its terms in any event - and without this crucial step, there

Recommended Order, Findings of Fact, 1] 45. See also id. at 1] 38
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1

2

3

4

5

6

7

8

9

10

11

can be no basis for ordering the penalties in the Recommended Order. The FCC orders

and rules impose both substantive and procedural constraints on the opt-in process

CLECs may not use Section 252(i) to strip individual provisions in an interconnection

agreement out of context and avoid the related terms and conditions.*9 When a CLEC

invokes its "pick and choose" rights, it must "accept all terms that [the ILEC] can prove

are 'legitimately related' to the desired term.".*i' This limitation is not confined to pricing

provisions, CLECs must agree to accept "the same terms and conditions, in addition to

rates, as those provided in the agreement"" if they wish to opt in. For that reason, opt-in

does not proceed automatically in every case: if a CLEC refuses to accept related terms

and conditions, the ILEC is permitted to seek adjudication under the relevant state

In other words, even if provisions of the untiled agreements had originally

12

13

14

15

16

17

process

been tiled, opt-in rights would have been considered on a case-by-case basis, and in no

case would the CLEC have been entitled to ignore related provisions of the agreements

The evidence at the Section 252 hearing established that terms integrally related to

the alleged discounts provided to Eschelon and McLeod included: volume and term

commitments ($150 million over 5 years for Eschelon, $480 million over 3 years for

the purchase of UNE-Star and the associated conversion costs, and a billMcLeod),

18 and-keep arrangement for reciprocal compensation. Staff and RUCO failed to produce

19

20

21

22

23

24

See, e.g., Implementation of the Local Competition Provisions in the Telecommunications Act of 1996
First Report and Order, 11 FCC Rcd 15499, 16139'll 1315 (1996) ("Loeal Competition Oraler")

Southwestern Bell Tel. Co., 221 F.3d at 818 (citing Iowa Utils. Ba., 525 U.S. at 396)
Eu 47 C.F.R. § 51.809(a) (emphasis added). This provision was upheld inAT&T Corp. v. Iowa Utils. Ba
525 U.s. 366, 396 (1999)
4 Local Competition Order 111321

See Joint 1-10, LBB-5. See also Tr., Vol. III, Testimony of W. Clay Deanhardt, at 679:7-20, Exhibit
MDC-2A, Pre-Filed Testimony of W. Clay Deanhardt, at 17:22-18:2 ("In short, McLeod committed to
purchasing specified volumes of Qwest products under a take-or-pay agreement and Qwest agreed to
provide McLeod with discounts if McLeod exceeded its take-or-pay commitments.")

See Joint 1-10, LBB-5, Exhibit LBB-14.. See also Pre-Filed Testimony of W. Clay Deanhardt, at
62:13-14 ("In both cases, one of the interrelated agreements was filed as an interconnection agreement
amendment that gave the CLEC access to UNE-Star.")

See Joint 1-10: LBB-5: Exhibit LBB-14
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1

2

3
.4.Q.

4

any evidence that any CLEC was willing or able to agree to these related terms, and Dr

Johnson, on behalf of RUCO, conceded that no effort had been made to determine which

if any, Arizona CLECs would have or could have opted into the alleged discounts. No

CLEC stepped forward to fill the evidentiary void left by Staff and RUCO. Indeed, not a

let alone evidence of eligibility and willingness to5 single CLEC presented any evidence,9

6 opt into an unfiled provision or other evidence of any actual harm

In light of the complete lack of evidence in the record that any Arizona CLEC

8 would have or could have accepted these related terms even if the "discounts" had been

9 filed and approved, the Recommended Order's finding of discrimination remains

10 unsupported. The Commission cannot base fines and non-monetary relief of the

11 magnitude of the Recommended Order without at least some admissible supporting

12 evidence, and there was none here

13 2 The Recommended Order's findings of violations of Section 252
are not supported by the record

14
The Recommended Order generically concludes that the agreements listed in

Exhibit B "contain provisions related to on-going obligations concerning resale, UNEs

reciprocal compensation, interconnection and wholesale services in general under Section

251(b) and (c) of the 1996 Act" and therefore were required to be filed for Commission

approval? As explained above, a number of the agreements listed in Exhibit B .- such as

settlement agreements with only backward-looking consideration, purchase agreements

22 Cb

23

Tr., Vol. III, Testimony often Johnson, at 523:16-52422
Although the record from the Minnesota unfiled agreements proceeding was incorporated into the

record in the Section 252 docket, that does not cure the problem of the absence of first-hand, admissible
evidence of discrimination against Arizona CLECs. Not surprisingly, the Minnesota record contains no
evidence of any harm to CLECs in the state of Arizona

The Recommended Order notes that Time Warner was "particularly troubled by the fact that Staff did
not analyze how the proposed discounts [in the Proposed Settlement] would affect individual CLECs
Recommended Order at 29. This concern is ironic in light of Time Warner's own failure (like every other
CLEC) to offer any evidence of actual harm during the Section 252 hearing

Recommended Order, Findings of Fact, 1134
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44

1 proposal letters, and other contracts or documents that do not create new and ongoing

2 obligations related to Section 251(b) or (c) services do not contain any "on-going

3 obligations" related to 25l(b) or (c) services and therefore do not properly fall within the

4 filing requirement. To the extent the Recommended Order finds Qwest in violation for

5 not filing such agreements (as explained above), it errs

In addition, the record evidence also does not support the Recommended Order's

7 characterizations of Qwest's agreements with Eschelon and McLeod. No party other

8 than Qwest presented non-speculative, first-hand evidence regarding the nature of these

9 agreements. Yet, instead of basing conclusions based on documentary evidence or first

10 hand testimony offered by Qwest employees, the Recommended Order justifies its

11 findings by referring to an affidavit and deposition testimony submitted in the Minnesota

12 proceeding by Blake Fisher, a witness who refused to appear and be subject to cross

13 examination at the hearing. Perhaps more surprising is the Recommended Order's

14 statement that "there is no evidence of documents supporting the assertion that Eschelon

15 provided consulting services under the agreement. In fact, Qwest submitted testimony

15 and a large number of documents evidencing the consulting services provided to Qwest

17 by Eschelon, including documents identifying the consulting teams documents

18 describing the work of the teams as it was ongoing and documents reflecting the

19 improvements to Qwest's processes as a result of the consulting services Qwest also

20 submitted a substantial amount of material that Eschelon gave Qwest related to the

21 consulting services it provided to Qwest in December 2001.92 These documents were

93:24.

Recommended Order, Findings of Fact, ii 36
E. g., Recommended Order at 6
Recommended Order at 39
Exhibits JR-1 and JR-5
See, e.g., Exhibit JR-2, JR-11, and JR-12
See, e.g., Exhibits JR-3, JR-4, JR-6, JR-7, JR-8, JR-9, and JR-10
Exhibit JR- 13
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2

3

4

1 admitted into evidence during the Section 252 hearing The Recommended Order's

conclusions regarding the consulting agreement with Eschelon are reached only by

completely disregarding these documents - despite that fact that there was no evidence

disputing their authenticity - and must be rejected

The Recommended Order's rulings that Qwest illegally
interfered with the Section 271 process should not be sustained

The Recommended Order's finding that Qwest "undermined the Commission's

authority to hear complaints, prevented the Commission from learning about service

related issues and interfered with the Commission establishing a complete record in

10 the Section 271 investigation" by entering into certain non-participation agreements :LL is

contrary to the established public policy of the State at the time of the agreements

Qwest understands that the Commission does not favor non-participation agreements

However, whether these agreements provide a separate basis for penalties is an entirely

14 different question. The evidence that is available simply does not support a conclusion

that Qwest acted contemptuously. Moreover, it cannot be disputed that an agreement by

a CLEC not to participate in a particular proceeding or to not file a complaint with a state

commission is not an interconnection agreement subject to Section 252's filing

The Commission's authority to evaluate contracts for public interest

6

7

requirements.

extends only to contracts that must be filed in the first place. 22

contain non-participation agreements but do not involve Section 251(b) and (c) services

As a result, contracts that

are not within Section 252(e)'s filing requirement and cannot be the basis for penalties

Tr.. Vol. 11. at 360:14-20
Recommended Order, Findings of Fact, 1144
Certainly, any suggestion that Qwest prevented Eschelon from participating in the 271 process is

unfounded. Ms. Crandall's unrebutted testimony demonstrated that Eschelon was one of the most active
participants in Qwest's Change Management Process and opened "nearly twice as many issues as all the
other  CLECs combined." Pre-Filed Rebuttal Testimony of Dana Filip Crandall,  at 5:12-6:4, 8:8-l6
Exhibits DLF-5. DLF-6. DLF-7

See 47 U.S.C. § 252(@)(2)(A)
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3
M

4

5

6

7

8

In addition, Qwest presented extensive testimony that these agreements - which

resolve disputes outside of litigation and the regulatory process are in the public

interest. Furthermore, "[n]o one can point to any obligation on the part of a CLEC (or

any other party) to spend its resources participating in regulatory proceedings."*'* Indeed

McLeod stated that "[d]ecisions not to participate in regulatory proceedings are the result

of considerations related to allocation of limited legal/regulatory resources at

McLeodUSA" and "[a]s long as Qwest was in compliance there was little or no basis or

And Dr. Johnson, RUCO's policy and damages expert, conceded9934.

9

10

reason to participate.

that a CLEC's decision whether to participate is a matter of business judgment

Any finding that Qwest interfered with the Section 271 process or the

11

12

13

14

15

16

Commission's processes by entering into non-participation agreements pre-supposes a

legal prohibition of such agreements that does not exist. Therefore, in light of the public

policy favoring settlements, the absence of any rule or order prohibiting settlements such

as these, and the subsequent workshop at which all parties were afforded an opportunity

to raise any issues they desired, the Proposed Order's imposition of penalties based on

the non-participation agreements should be set aside

17

19

20

21

22

23

Pre-Filed Testimony of Harry M. Shooshan, at 13:6-14:2
Id. at 19:21-20:2

Q Exhibit LBB-29. McLeod further stated, "McLeodUSA does not know what, if any, issues would have
been raised in the absence of [the agreement to remain neutral if Qwest remained iii compliance]." Id

Tr., Vol. III, Testimony of Ben Johnson, at 539:6-23
A waiver, often in the form of a release, is an important part of every compromise and settlement

without which the settlement of disputes would be rendered all but impossible. 66 Am.Jur.2d Release § 2
(2001). In settlements, parties may choose to waive whatever rights they see tit. See, e.g., Ron ska v
Opper, 594 N.W.2d 853, 857 (Mich.App. 1999)("[The Michigan Court of Appeals] is aware of no legal
rule in Michigan that precludes settling parties from waiving whatever r ights they choose."). This
includes the right to initiate or participate in regulatory proceedings. In fact, Arizona law allows a party
to completely release and abandon an entire claim, once abandoned, the claim is extinguished and cannot
be raised in any forum - including regulatory proceedings. Once a party enters into such an agreement
sometimes called a covenant not to sue, that agreement is enforceable under Arizona law. Cunningham v
Goettl Air Conditioning, 194 Ariz. 236, 241, 980 P.2d 489, 494 (1999). Parties routinely enter into such
agreements and waive such rights to resolve disputes. The record demonstrates that this is exactly what
occurred with the settlement agreements at issue in the 271 sub-docket
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The Remedies And Credits The Recommended Order Seeks To Impose
Are Inappropriate

The Recommended Order substitutes a hodgepodge of remedies and credits for the

Set t lement  Agreement  Qwest  and Staff  proposed. So m e  o f  t h e  Orde r ' s  p en a l t y

provisions track portions of the Settlement Agreement or are, once one gets past Qwest's

ob ject ions to  the f indings of l iab i l i t y  and wrongdoing in  the f ir st  p lace ,  o therwise

unobjectionable.

object, and must object, to the portions of the Recommended Order requiring Qwest (i) to

permit CLECs to opt into the terms of the agreements listed on Exhibit B without regard

to related terms and condit ions and ( ii)  to credit  CLECs 10% for their  purchases of

intrastate services or purchases from Qwest Communications Corporation

For reasons art iculated many t imes before,  however,  Qwest  does

The Recommended Order oversteps the Commission's
jurisdictional and substantive authority in ordering opt-in rights
and credits

The Commission cannot, as a matter of law, order Qwest to
allow CLECs to opt into agreement terms without satisfying
r e l a t e d  t e r m s  an d  c o n d i t io n s o r  t e r m s in  t e rminated
agreements

As explained in detail above, a CLEC must accept related terms, including the

significant volume commitments, to opt into a term of an approved interconnect ion

agreement. Allowing CLECs to opt into contractual terms without also requiring them to

21

22

23

24

Subject to and without waiving its fundamental objections to the findings supporting any findings of
wrongdoing or penalties in these three dockets, as set forth above, Qwest has no separate objection to (a)
the administrative penalty of $47,000 relating to the failure to file agreements for approval, (b) the
calculation of the $189,000 administrative penalty relating to Decision No. 64922, and (c) the direction to
file the Exhibit B agreements for approval. Qwest does, however, object to (d) the direction that Qwest
retain and pay for an independent monitor for a three-year period, (e) the direction that Qwest continue its
internal web-based Compliance Training Program, (O the direction that Qwest retain a consultant to
provide independent assessments of improvements to Qwest's wholesale rate implementation process, (g)
the direction that Qwest continue its Docket Governance Team for three years, and (h) the provisions of
the Order relating to timeframes and deadlines. Although Qwest is willing to agree to these conditions as
part of a voluntary settlement agreement, they amount to an impermissible infringement on the
Company's power of self-management if imposed by Commission order. See supra. Section III.C
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2

3

4

5

6

8

9

10

11

12

13

14

15

16

17

18

19

meet related terms, such as the volume commitment required of McLeod, affords the

opting-in CLEC a benefit not provided to the original CLEC. Similarly, offering other

CLECs credits based on the alleged discounts without also requiring them to satisfy the

corresponding volume and term commitments affords other CLECs a substantial

advantage not provided to Eschelon and McLeod, contrary to the opt-in provisions and

non-discrimination mandate of the Act

Several general principles forbid the generic opt-in penalty contained in the

Recommended Order. First, not all of the provisions in the agreements at issue pertain to

ongoing Section 251 services. Many of the agreements here contain other terms, such as

settlements of historic disputes with backward-looking consideration. Section 252(i) of

the Act permits CLECs to pick and choose only interconnection provisions approved and

subject to Section 252(e). 1.1, These other terns, including settlement provisions, cannot

be made available for other CLECs to opt into

Second, in order to opt into an ongoing provision related to Section 251(b) or (c)

services, a CLEC must be similarly situated to the contracting CLEC and must agree to

accept "the same terms and conditions, in addition to rates, as those provided in the

agreement"' if they wish to opt in. Remedies premised upon Section 252(i) must

therefore, account for the CLECs' half of the bargain. But, as explained above, none of

the CLECs who participated in these dockets, nor Staff nor RUCO, have offered a scrap

21

22

23

Comparing the actual terms of the alleged McLeod and Eschelon "discounts" with the terms of the
Recommended Order provides a good example of the advantage to other CLECs. For a CLEC to be
eligible under Section 252(i) to opt into the McLeod discount, it would be required to accept related
terns, including the significant volume commitments, and the "discount" would remain in place for 18
months. Although the alleged discount provided to Eschelon had a lower volume commitment than the
McLeod commitment, it was only in place for 10% months

47 U.S.C. § 252(i), Memorandum Opinion and Order, In the Matter of Application of Qwest
Communications International, Inc. for Authorization to Provide In-Region, InterLATA Sen/ices in the
States of Colorado, Idaho, Iowa, Montana, Nebraska, North Dakota, Utah, Washington, and Wyoming
WC Docket No. 02-314 (Dec. 20, 2002), at 11488

47 C.F.R. § 5l.809(a) (emphasis added). This provision was upheld inAT&T Corp. v. Iowa Utile. Ba
525 U.S. 366,396 (1999)
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1

2

3

4 agreements with Eschelon and McLeod were significant

5

6

8

9

10

11

12

13

14

15

16

17

of evidence that any Arizona CLEC would have been eligible for the "discounts" or any

other terms contained in these agreements, and the Recommended Order does not require

them to do so (as § 25l(i) would). The related terms integral to the alleged discount

and in any event not as simple

as the Recommended Order seems to assume Any penalty assessment cannot "strip

away" these related terms

Interestingly, at least two of Qwest's most prominent opponents understood and

agreed with this position. In its Supplemental Report and Recommendation, Staff

recognized, and then proposed, to address issues relating to a specific carrier's ability to

opt into any of the previously untiled agreements on a case-by-case basis as disputes

arise, and Staff recommended a Phase B of this Docket be set up for that purposes At

the time, Qwest agreed that a separate body of law under Section 252(i) governs issues of

opt-in and that a Phase B was appropriate, and Staffs testimony demonstrated why such

a Phase B is both appropriate and necessary. Staffs witness, Marta Kalleberg, testified

that the McLeod discount agreement, for example, was an extension of the take or pay

agreement and had different tiers of discounts depending on the volume of purchases that

McLeod made Moreover, RUCO's own expert witness, Clay Deanhardt, upon

18

20

21

23

See supra Section W.B.1 (describing related terms, including volume and term commitments and the
19 purchase of the UNE-Star platform with its accompanying bill and keep arrangement and conversion

costs)
RUCO characterized the alleged agreement with McLeod not as providing for a flat 10% discount. but

rather as creating a three-tiers structure ranging from 6.5% to 10%, depending on purchase volumes. Pre
Filed Testimony of W. Clay Deanhardt, at 12:10-11, Tr., Vol. III, Testimony of W. Clay Deanhardt, at
679:21-681 :9. See also Pre-Filed Testimony of Marta Kalleberg, Table 5, at 48:1-3, Tr. Vol. W

22 Testimony of Marylee Diaz Cortez, at 900:11-19
See Exhibit Q-14, First Report and Order, 11 1315 ("For instance, when an incumbent LEC and a new

entrant have agreed upon a rate contained in a five-year agreement, section 252(i) does not necessarily
entitle a third party to receive the same rate for a three-year commitment. Similarly, that one carrier has
negotiated a volume discount on loops does not automatically entitle a third party to obtain the same rate
for a smaller amount of loops.")

Supplemental Staff Report and Recommendation, Docket No. RT-00000F-02-0271, at 8-9 (Aug. 14
2002)

Tr. Vol. W, Testimony of Marta Kalleberg, at 899:23-900:23

24
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1 whom the Staffs witness relied for her own testimony, testified that volume and terms

z conditions were integrally related to the Eschelon and McLeod discount agreements. At

3 the hearing, he stated that the McLeod discount actually had several different tiers

4 depending on whether McLeod could satisfy the term and volume commitments

The Recommended Order disregards Staffs recommendation that Section 252(i)

6 be complied with, and completely ignores this evidence from witnesses against Qwest

7 that there were related volume terms and conditions.

8 Order's blanket opt-in order violates both the terms and the structure of § 252(i), and it is

9 legally indefensible

10

As a result, the Recommended

The length of the credits is contrary to the evidence, contrary
to Staff" s recommendation, and objectively unwarranted

those agreements were in effect no longer than eighteen months

Whatever the original terms of the Eschelon and McLeod "discount" agreements

Once an agreement is

terminated or superseded (as the alleged discount agreements have been), provision of

Section 251 services under the terms of that agreement cease, and, if the terms were

discriminatory, any discrimination (and any resulting harm) ceased. But the Proposed

Order attempts to "rectify" the alleged harms from those agreements by requiring Qwest

to pay credits to each Arizona CLEC based on its purchases over a twenty-four month

period. The Proposed Order's credit provision is too long - it gives other CLECs the

benefits of the alleged discount agreements for longer than Eschelon and McLeod

allegedly received them, a result that conflicts with the underlying purposes of Sections

Tr. Vol. III, Testimony off. Clay Deanhardt, at 679:7-680: 12, 68l:2-9
The Recommend Order cites Ms. Kalleberg's testimony for the conclusion that the alleged discount

agreement with McLeod was in effect for 23 months. See Proposed Order at 44. However, as Larry
Brotherson testified, that agreement was in effect only 18 months. See Rebuttal Testimony of Larry B
Brotherson, at 6:19-25 (McLeod agreement in effect from January l, 2001 to June 30, 2002, a period of
18 months), Exhibit S-12 (Eschelon received no payments under the alleged discount agreement since
November 9, 2001, so was in effect only 10 % months). Even the Staff concurs that the Eschelon
agreement was in effect at most 17 months. Testimony of Marta Kalleberg, at 20:23-2 l : 1
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1 251 or 252 and, in a perverse result, discriminates against Eschelon and McLeod

The Proposed Order evidently relies upon the October 2000 date of the purchase

3 agreement document as the start date, when, in fact, that document says that the purchase

4 arrangement shall begin January 1, 2001. Likewise, the Proposed Order seems to rely

5 upo n t he  Sep t ember  19 ,  2002 date o f t he  agreement  t erminat ing  t he  purchase

5 arrangement, however, that document says that the "cut-off" date for the arrangement

7 was June 30, 2002. Thus, the length of the Qwest/McLeod arrangement was at best 18

8 months, and there is no reasonable, evidentiary basis for a longer, 24-month period

9

10

The Commission lacks authority to order Qwest to pay credits
against CLECs' purchases of intrastate services

The FCC Order is clear that a contract between an ILEC and a CLEC qualifies as

an "interconnection agreement" when it "creates an ongoing obligation pertaining to" the

ALEC's interconnection obligations under Section 25l(b) or (94 Contracts that do not

14 create ongoing obligations or do not pertain to Section 25l(b) or (c) matters need not be

t iled ,  and t here  is  no  basis  fo r  imposing penalt ies on Qwest  fo r  no t  t iling t hose

agreements And, as a matter of law, Qwest cannot be required by this Commission to

17 credit  CLECs based on purchases of intrastate services as a "penalty" for violat ing a

tiling requirement that does not exist

This legal proposit ion is not  in serious dispute. Staff conceded in its hearing

testimony in the Section 252(e) docket that intrastate access is not a Section 25l(b) or (c)

24

In the Matter of Qwest Communications International Inc. Petition for Declaratory Ruling on the Scope
of the Duty to File and Obtain Prior Approval of Negotiated Contractual Arrangements under Section
252(a)(1), Memorandum Opinion and Order, WC Docket No. 02-89 (Oct. 4, 2002), at 1] 8 (hereinafter
"FCC Order")

See In the Matter of Application of Qwest Communications International, Inc. for Authorization to
Provide In-Region, InterLATA Services in the States of Colorado, Idaho, Iowa, Montana, Nebraska
North Dakota, Utah, Washington, and Wyoming, Memorandum Opinion and Order, WC Docket No. 02
314 (Dec. 20, 2002), at ii 488 (stating that when contracts that are not interconnection agreements are not
tiled, "no discrimination within the meaning of section 251, 252, or 271 has occurred because sections
251 and 252 have not been triggered with respect to those agreements")
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

service (although prior to the Settlement Agreement it inexplicably persisted in

demanding that Qwest provide CLECs a 10% discount on intrastate access) The FCC

has ruled that an ILEC does not discriminate, and therefore does not violate Sections 25 l

252, or 271, by declining to file non-25l(b) or (c) terms - such as terms related to

intrastate access Because Section 252(e) does not create a filing obligation for non

251(b) or (c) services, penalty credits cannot, as a matter of law, extend beyond Section

251(b) and (c) to include intrastate access. Thus, any penalty order that requires Qwest to

provide CLECs with discounts on intrastate access lacks the required nexus to the alleged

violations

Finally, the Commission cannot order a refund based on non-Section 25l(b) and

(c) services without violating the filed rate doctrine, which prevents the Commission

from retroactively changing a tariffed service, such as switched access rates.9* If a carrier

gives one customer an unlawful preferential rate or term of service (that departs from the

tariffed rates and terms approved by the regulator as consistent with the public interest)

the regulator may not compound the harm and the risks to the public interest by

extending the unlawful and unapproved terns to other customers.' Rather, the proper

17

19

20

21

22

23

Tr., Vol. W, Testimony of Marta Kalleberg, at 929:24-930: 18
Staff Post-Hearing Memorandum, at 24
In the Matter of Application of Qwest Communications International, Inc. for Authorization to Provide

In-Region, InterLAy TA Services in the States of Colorado, Idaho, Iowa, Montana, Nebraska, North
Dakota, Utah, Washington, and Wyoming, Memorandum Opinion and Order, WC Docket No. 02-314
(Dec. 20, 2002), at 11488

See Maislin Industries, US., Inc. v. Primary Steel, Inc., 497 U.S. 116, 126 (1990) ("The legal rights of
shipper as against carr ier  in respect to a rate are measured by the published tar iff.  Unless and until
suspended or set aside, this rate is made, for all purposes, the legal rate, as between carrier and shipper
The rights as defined by the tariff cannot be varied or enlarged by either contract or tort of the canter
This stringent rule prevails, because otherwise the paramount purpose of Congress - prevention of unjust
discrimination - might be defeated." (quoting Keogh v. Chicago & Northwestern R. Co., 260 U.S. 156
163 (1922)))

See Arkansas-Louisiana Gas Co.  v.  Hall , 453 U.S.  571,  579 (1981) ("I t  would undenn ine the
Congressional scheme to a l low a  sta te cour t  to order  as damages a  r a te never  fi led with  the
Commission and thus never found to be reasonable within the meaning of the Act."). See also Square D
Co. v. Niagara Frontier Tarn§'Bureau, 476 U.S. 409 (1986), Keogh v. Chicago & Northwestern R. Co
260 U.S. 156 (1922), AT&T Co. v. Central Ojice Tel., Inc., 524 U.S. 214 (1998)
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1 remedy under the filed rate doctrine is to require the carriers receiving the different rates

A Commission order granting allto refund the amounts of the alleged discounts."2

3 CLECs automatic refunds on intrastate access is not an available remedy

The Recommended Order finds that Qwest violated A.R.S. § 40-334. Although

5 the Recommended Order does not explain the basis for each proposed penalty, AT&T

6 argued in post-hearing briefs that intrastate access should have been part of the credits

7 afforded in the Settlement Agreement as a remedy for alleged discrimination in violation

8 of A.R.S. § 40-334. In fact, A.R.S. § 40-334 cannot serve as a basis for ordering a

9 credit based on intrastate access. First, A.R.S. § 40-334 does not provide for the

10 automatic refunds AT&T seeks. Arizona courts have interpreted this obligation as being

11 akin to the federal requirement that similarly situated customers receive similar

12 treatment: "The non-discrimination doctrine [embodied by A.R.S. § 40-334] has been

13 defined as an obligation of a public service corporation to provide impartial service and

14 rates to all its customerssimilarly situated." Miller v. Salt River Val. Water Users ' Ass 'n

15 ll Ariz.App. 256, 463 P.2d 840, 844 (1970) (emphasis added). Accordingly, unless

16 CLECs were situated similarly to Eschelon and McLeod (for which there was no

17 evidence in the Section 252(e) hearing), they could not have suffered discrimination

18 under A.R.S. § 40-334 to justify the inclusion of intrastate access in the Discount Credits

19 Furthermore, the remedy for a violation of A.R.S. § 40-334 is not to reproduce the

.Qui

20 alleged benefit to every customer in the market. To the contrary, the more appropriate

21 remedy would be to require Eschelon and McLeod to disgorge any benefits they received

22 that were not available to similarly situated CLECs. Because tariffed services are at

23 issue, such a remedy is more consistent with the filed rate doctrine and federal law

See County of Stanislaus v. Pay. Gas & Elem. Co., 114 F.3d 858, 863 (9th Cir. 1997) (disapproving
damages claims based on the filed rate as "too speculative" because such claims "require a showing that a
hypothetical lower rate should and would have been adopted by [the agency] .")

Recommended Order, Findings of Fact, at 1138 and Conclusions of Law, at 115
Testimony of T. Pelto at 15
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Finally, the Recommended Order suggests that Staff "bring a separate action in

2 Phase Two of this proceeding for the purpose of addressing Qwest's discriminatory

rates Such a separate action is unnecessary and duplicative, because these

proceedings have addressed all issues of discrimination arising from the unfiled

3

4

5 agreements and the appropriate remedies

2 The Commission lacks jurisdiction to impose criminal penalties
and criminal contempt sanctions are inappropriate here in any
event

10

As even RUCO conceded, "the Commission does not have jurisdiction to impose

criminal penalties The Commission has authority pursuant to A.R.S. §§ 40-424 to

issue civil contempt penalties for the failure to observe or comply with a Commission

order, rule, or requirement. However, that statute does not authorize the Commission to

issue criminal contempt penalties, and certainly not on the scale contemplated by the

Recommended Order. Under Arizona law, "[a] criminal contempt is characterized by

imposition of an unconditional sentence for punishment or deterrence"° and "[a]

contempt finding intended solely for the purpose of imposing punishment must be a

criminal contempt finding

As the United States Supreme Court explained in International Union, United

Mine Workers of Ameriea v. Bagwell, a defining characteristic of civil contempt is that

the contemnor is able to purge the contempt and obtain his release by committing an

affirmative act By contrast, and in the context of fines, "a 'f`lat, unconditional fine

totaling even as little as $50 announced after a finding of contempt is criminal if the

contemnor has no subsequent opportunity to reduce or avoid the fine through

9769

24

Recommended Order at 57
RUCO Post-Hearing Memorandum, at 26
State v. Cohen, 15 Ariz. App. 436, 440, 489 P.2d 283 (App. 1971)
512 U.S. 821, 828 (1994)
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1
99.4!

2

3

4

5

6

7

9

10

11 Indeed,

12

13

14

15

16

compliance. Under Arizona law, "the purpose of finding a person in civil contempt is

to coerce that person to do or refrain from doing some act In other words. civil

contempt authority exists only to require a person to do some act in the future, and the

penalty ceases upon compliance. In contrast, "[a] criminal contempt is characterized by

imposition of an unconditional sentence for punishment or deterrence This distinction

is manifest in the nature of the penalties: penalties for civil contempt are prospective and

penalties for criminal contempt are retrospective

Here, the contempt sanctions in the Recommended Order are purely retrospective

and imposed solely to punish any past failure to comply with Sections 252 and 271 and

detemlng future non-compliance - improper purposes for civil contempt sanctions

the Recommended Order specifically characterizes the $11 million as

"administrative penalties" that respond to two forms of "contempt Moreover. as

discussed above, Qwest currently is in compliance with its obligations under Section 252

and thus contempt sanctions are not necessary to coerce future compliance with that

provision. Accordingly, the monetary penalty falls well outside the Commission's civil

contempt authority pursuant to A.R.S. §§40-424

17

19

20

21

22

23

24

Id. at 829
Korean v. Struck, 133 Ariz. 471, 474, 652 P.2d 544 (1982). See also Org Hint v. Thurston, 101 Ariz

92, 98, 416 P.2d 216 (1966) ("civil contempt is the disobeyance of a court order directing an act for the
benefit or advantage of the opposing party to the litigation")

State v. Cohen, 15 Ariz. App. 436, 440, 489 P.2d 283 (App. 1971). See also Korean, 133 Ariz. at 474
("[a] contempt finding intended solely for  the purpose of imposing punishment must be a cr iminal
contempt finding." (emphasis added)), Ong Hint , 101 Ariz. at 98 ("criminal contempt is the commission
of a disrespectful act directed at the court itself which obstructs justice We are satisfied that we are
dealing with  a cr iminal contempt as the pr imary purpose of respondent 's action was to punish  for
petitioner's alleged disrespect to the court and attempted obstruction ofjustice.")

See Vanguard Eng 'g v. State, 166 Ariz. 405, 406, 803 P.2d 126 (1990) ("Since the petitioner could not
prospectively avoid the penalty by performing the acts required of it by the court, the fine cannot be
classified as civil in nature.")

Recommended Order at 41
Moreover ,  A.R.S.  § 40-429 requires that  contempt penalt ies can  be imposed only by a cour t  of

competent jurisdiction after  the Commission files an action in the name of the state. And, criminal
contempt sanctions require a far greater array of procedural due process protections, including reasonable
notice of the charges, a proceeding before a state trial court in which the state bears the burden of proof
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9

1

2

3

4

5
:f all

6

7

8

9

10

11
» 2§.

12

13

14

15

16

17

18

19

20

21

Even assuming the Commission has the authority to assess criminal contempt

penalties, the Commission lacks authority to assess such penalties on a daily basis.l'~

A.R.S. § 40-424 authorizes the Commission to impose fines "in an amount of not less

than one hundred nor more than five thousand dollars." The statute itself does not

provide for daily penalties. And although the Commission "has no implied powers,

neither Staff (in the earlier briefing) nor the Commission (in the Recommended Order)

cites anything other than the Arizona Constitution for the proposition that the

Commission has the authority to accumulate penalties in that manner. The Arizona

Supreme Court has stated that "such powers as the Commission may exercise do not

exceed those to be derived from a strict construction of the constitution and implementing

statutes. The Commission has an express power to impose penalties under § 40-424 up

to only five thousand dollars per offense, with no indication that such penalties may

accumulate daily.

The Commission cannot avoid the prohibition on per-day lines through the "per-

CLEC" theory it articulates at page 43 of the Recommended Order for one simple reason:

as set forth above in Section IV.B.1, there is no evidence in the record that any one of the

804 certificated Arizona CLECs actually was denied an opportunity to opt into any

provision of the "unfiled agreements." Again, a CLEC's right to opt into a particular

term depends in the first instance on that CLEC's ability to agree to and satisfy any

related terms and conditions. And with respect to the "discount" agreements at the

center of the Section 252 proceeding, there is no evidence that a single Arizona CLEC

22

23
ZQ

24

25

26

beyond a reasonable doubt, and a right to a trial by jury (in many circumstallces). A.R.S. § 40-424. None
of these procedural due process rights was present in the proceeding that occurred here.

Contrary to the representation in the Recommended Order, at 42 n.l8, Qwest did in fact raise its
objection to the Commission's per-day fining authority in its Post-Hearing Brief, at 15-16.
J Rural/Metro Corp. v. ACC,129 Ariz. 116, 117, 629 P.2d 83 (1981).
M Id. (citing Southern PaeQ'ic Co. v. ACC, 98 Ariz. 339, 345, 404 P.2d 692 (1965) and Williams v. Pane
Trades Indus. Program of Ariz.,100 Ariz. 14, 17, 409 P.2d 720 (l966)).

See supra Section II.B.3.
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J 0

1

2

3

4

5

6

7 Any violation here is simply a violation

8

9

10

11

12

13

14

15 is legally infirm for three

16

17

18

19

20

could have met the volume and term commitments to which McLeod and Eschelon

agreed. There is, therefore, no evidentiary basis for a "finding" that "Qwest incurred a

separate violation for each of the 804 telecommunications coniers certificated in Arizona

at the end of 2000 who were denied an opportunity to opt in."§9

The also is no evidentiary or legal basis for the Recommended Order's rationale

that additional penalties can be imposed for the supposed denials to CLECs of an

opportunity to opt into the unfiled agreements.81

of Section 252(e)'s filing requirement, and penalties based both on a filing violation and

a supposed violation of Section 252(i)'s opt-in provisions is impermissibly duplicative.8;

The same principles undercut the Recommended Order's rationalization that Qwest

committed 500 separate violations for failing to implement UNE rates.§3

Furthermore, the Recommended Order's finding that "Qwest's conduct

prohibiting CLECs from participating in the Section 271 proceedings" and "Qwest's

failure to provide the Commission with complete information when requesting approval

of Interconnection Agreements" both demonstrate contempt84

reasons, already discussed at length in this brief: First, the Commission's contempt

authority does not extend to what amounts to criminal sanctions. Second, given the lack

of clarity regarding the Section 252 filing standard, any violations by Qwest cannot be

"intentional, willful, and contrary to Commission rules and processes" as Staff alleges.

Third, terms regarding regulatory participation do not fall within Section 252 and cannot

21

22

23

24

25

26

4 Recommended Order at 43 .
Q See, e.g., id.

"The applicable rule is that, where the same act or transaction constitutes a violation of two distinct
statutory provisions, the test to be applied to determine whether there are two offenses or only one is
whether each provision requires proof of an additional fact which the other does not." Blockburger v.
United States, 284 U.S. 299, 304 (1932). Here, there are no allegations of conduct other than possible
filing violations that could support a claim for Section 252(i) violations, so there is no justification for
additional penalties.
.8; Recommended Order at 43 .
8 Id. at 41 .
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1 serve as a basis for penalties here. As a result, this finding is legally and factually in

2 error

D. No substantial evidence supports any finding of liability or the
imposition of penalties in the OSC docket

The Recommended Order finds that Qwest willfully and intentionally violated

Decision No. 64299 by not implementing new wholesale rates until Dec. 15, 2002, and

by failing to notify the Commission of the delay in implementation. RO at 39-40, 52. No

substantial evidence supports this conclusion. Qwest's conduct in not implementing the

rates and in failing to communicate with the Commission may have been an error in

judgment, but it was not contempt. In order to convert the Arizona rates, 547 elements

had to be implemented and over 100 CLEC interconnection agreements reviewed, a

process that was both labor intensive and time consuming. As noted in Qwest's post

hearing brief, the evidence showed that Qwest implemented the Arizona wholesale rates

in the same manner as wholesale rates in other states, and the period of time required to

implement the Arizona rate changes was in line with the time required elsewhere

Qwest's Post-Hearing Brief at 5-15, Docket No. T-01051B-02-0871. In addition, Qwest

has credited all affected carriers, with interest, for the rates charged during the interim

period. Further, Qwest has acknowledged that it should have communicated with Staff

earlier about the implementation timeline. Qwest has also taken proactive steps to

improve its wholesale rate implementation process to ensure that such rates are

implemented more quickly. Qwest actions in these dockets simply do not amount to

intentional, willful contempt of a Commission order

v. CONCLUSION

The Settlement Agreement is in the public interest and should be approved by the

Commission. The Commission may impose terms and conditions upon the $6 million in

Voluntary Contributions to alleviate the Recommended Order's "primary concerns" with

FENNEMORE CRAIG
A PROFESSIONAL CORPORATION

PHOENIX

\\\DC 66983/0055 1853772 v2



1 the Settlement, and the remainder of the Settlement can be approved as negotiated by Qwest

2 and Star However, if the Commission rejects the Settlement Agreement, it should decline

3 to enter the Recommended Order. The Recommended Order is procedurally defective

4 because it purports to resolve the three dockets on their merits in the context of a hearing on

5 the approval of a Settlement Agreement. Further, the findings and conclusions in the

6 Recommended Order concerning Qwest's conduct and its award of credits to the CLECs are

7 not supported by substantial evidence and are contrary to law

8 DATED this 19th day of December 2003

9
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180 South Cllnton Avenue
Rochester. NY 14646

19

Tracl Grunion
Mark P. Trlnchero
DAVIS WR1GHT & TREMAINE
1300 S.W. Flfth Avenue
Portland. OR 97201

20

21

22

23

Mark D1Nuz1o
COX COMMUNICATIONS
20402.North 29th Avenue
Phoenix. AZ 85027-3148

24

David Conn
Law Grou
MCLEO SA INCORPORATED
6400 C. Street SW
PO Box 31.77
Cedar Rapids, IA 52406-3177
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Barbara Shaver
Relatlons M

801 S. Harbour Island. Ste. 220
Tampa, FL 33602

LEC - I  d  t P 1.
»-- TEL commu19icA"T1'8131§ .9.1£Y

5

Jonathan E. Cams
Michael B. Hazzard
KELLY DRYE & WARREN LLP
1200 19th St. N.W. 5th Floor
Washlngton, DC 20036

Jae uellne M3n81an
MO TAIN T ECOMMUNICATIONS
1430 Broadway Rd.. Sulte A200
Tempe, AZ 8 282

8 Frederlok Jo38e
ALSTON & ID ...¢;_¢4
601 P¢nnsylvan1a Avenue NW
Washington, DC 20004-2601

G A 1, E
T888 é'é°t8mu3'f'¢ations.
1917 Market Street
Denver. CO 80202

Inc

Harry Pliskin, Senior Counsel
Me 1n Dobemeck
CO AD COMMUNICATIONS COMPANY
7901 Lowrv 13831;0vat<1
Denver

15

16

Karen Clauson
Dennls D. Ahlers
Ra\t8 Sm1th
ES HELON TELECOM
730 Second Avenue South. Ste. 1200
Mlnneapolls, MN 55402

19

Steven J. Duffy
RIDGE & ISAACSON, P.C
3101 North Central Ave.. Ste. 1090
Phoenlx. AZ 85012

Rex Knowles

111 E. Broagiwav, Suite 100
Salt Lake Clty, Utah 84111

22

23

Deborah Harwood
INTEGRA TELECOM OF ARIZONA, INC
19545 NW Von Newmann Dive. Sulte 200
Beaverton. OR 97006

24

25

Bob McCo\é
WILLIAM .LQCAL NETWORK
4100 One Wllhams Center
Tulsa. OK 74172

26
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2

3

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Mark Dlouardr
TIFFAN AND BQSQQ
1850 North Central Sulte 500
Phoenlx. As 85004

Rlchard M. Rlndler
Morton J. Posner
SWIDER & BERLIN
3000 K- Street NW Ste. 300
Washlngton, DC 20007

PGH Bewlck
NE EDGE NETWORKS
PO Box 5159
Vancouver. WA 98668

Dennls Do I[le
ARCH CO MUNTCATIONS GROUP
1800 West Park Dive, Sulte 250
Westborough, MA 01581 -3912

GeerLy Morrrson
MA MOBILE COMMUNICATIONS
840 Greenbrier Circle
Chesapeake, VA 23320

John E. Mun er
MUNGER Q{ADWICK
Natlonal Bank Plaza
333 North Wllmot #300
Tucson. Az 85711
Thomas Campbell
LEWIS & R CA
40 N. Central Avenue
Phoenix. AZ 85004

Andrew O. Isa
TELECOMMUNICATIONS RESELLERS ASSOC
4312 92nd Avenue, NW
Glg Harbor, WA 98335

Raymond Heyman
Mlchael Patten
ROSHKA, HEYMAN & DE LF
400 E.. Van Buren Ste. 900
Phoenix. AZ 85004-3906

Thomas F. Dlxon
WORLDCOM, INC
707 N. 17th Street #3900
Denver. CO 80202

Kevlar Chapman
SBC TEL COM
1010 N. St, M89 Room 13K
San Antonlo T 78215-2109
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Rlchard S. Wolters
AT&T LAW DEPARTMENT
1875 Lawrence Street. #1575
Denver. CO 80202

Jo Ce Hundle¥
u.°é, DEPAR. MENT OF JUSTICE
Antltrust D1v1s1on
1401 H Street N.W. #8000
Washington, DC 20530

Mark N. Rovers
EXCELL A ENT SERVICES. LLC
P.O. Box 52092
Phoenlx. AZ 85072-2092

8
Jun Scheltema
BLUMENFELD & COHEN
1625 Massachusetts Ave. NW. Ste. 300
Washlngton, DC 200369

10
K1mberlM. K1r
DAVIS IRON RBY LLP
19200 Von Karman Avenue
Su1.te 600
Irvine. CA 82612

Al Stedman
ARIZONA CONSUMERS COUNCIL
2849 East 8th Street
Tucson. AZ 85716

14 Jeffrey W. Crockett
Thomas L. Mum aw
SNELL. & WILMER
One A.nzona Center
Phoenix. AZ 85004-0001

Teresa Tan
WORLDCOM, INC

San Francisco.
201 Spear Street Floor 9

CA 94105

19

20

Rodge <JoI/ce
SHOW , HARDY&BACON
Hamilton Square
600 14th Street NW Ste. 800
Washlngton, DC 20005-2004

21

22
Deborah R. Scott
Associate General Counsel
CITIZENS COMMUNICATIONS CO
2901 N. Central Sulte 1660
Phoenlx. AZ 8501223

24

25

Richard P. Kolb VP -- R815 Affalrs
ONE POINT COMMUN ATIONS
Two Conway Park .
150 Fleld Dive, Sulte 300
Lake Forest. IL 60045

26
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Len Friesen
AT T LAW DEPARTMENT
1875 Lawrence Street. #1575
Denver. CO 80202

3 Paul Masters
ERNEST COMMUNICATIONS INC
6475 Jlmmv Carter Blvd.. Ste. 300
Norcross 30071

5 Jon Poston

6733 E. Dale Lane
Cave Creek. AZ 85331

7

8

L d N '
AE'L8GI'XR?CE TELECOM
845 Cam1.no Sure
Palm Springs, CA 92262

9 Gary L. Lane, Esq .
690 East 1st Street Sulte 201

10 Scottsdale. Az 85231

12

Mike Allentoff
GLOBAL CROSSING SERVICES. INC
1080 Plttsford Vlctor Road
Plttsford. NY 14534

13 W. Hood Ballinger .
4969 11lage Terrace Dive
Dunwoody, GA 3033814

Philip) A. Dohert
545 S. Prospect Street Ste. 22
Burlington, VT 0540 i

17

Dav ld Kaufman
E.SPIRE COMMUNICATIONS. INC
1129 Paseo de Peralta
Santa Fe. NM 87501

18

19

20

R1.chard P.. Kolb .
Vlce Presldent of Re ulatory Affalrs
ONE POINT COM ICATIONS
Two Conway Park
150 Fleld Dive, Ste. 300
Lake Forest. IL 60045

21

22 Richmond H28§8>w6ay
METROCALL INC.
6677 .
Alexandrla. VA

2 3

24

Nlggl Bates
EL CTRIC LIGHTWAVE
4400 NE 77th Avenue
Vancouver. WA 98862
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Davld Kaufman . .
ESPIRE Communlcatlons
1129 Paseo De Peralta
Santa Fe. NM 87501

3 Mitchell F. Beecher
Greenberg Traung, LLP
800 C.onnect1cut venue.
Washlngton, DC 20006

NW

MaI11.n A.
Mom ll & Aronson, .
One East Camelback Road. Sulte 340
Phoenlx. AZ 85012-1648

Aronson, Esq
P.L.C

7

8

Patrick A..Cl1sham .
AT&T Arizona State Dlrector
320 E.. Broadmoor Court
P,hoen1x. AZ 85022

.1

0
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f
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