10
11
12
13
14
15
16~
17
18
19
20
21
22
23
24
25
20
27
28

1

IR

BEr ALY 1AL ANLLUINNA CURDPUNA TION R@\@ﬁsym ‘

MARC SPITZER oLl ts P 151
CHAIRMAN
WILLIAM A. MUNDELL 7 CORP COMMISSION

COMMISSIONER Arizana Gorporation Commiss%gcuﬂ{ﬂ‘( CONTROL
TCH- R ‘
JEFF HA MILLE R DOCKETED

COMMISSIONE
MIKE GLEASON

COMMISSIONER OCT 16 2003
KRISTIN K. MAYES

COMMISSIONER | DOCKETED BY

IN THE MATTER OF QWEST DOCKET NO. RT-00000F-02-0271
CORPORATION’S COMPLIANCE WITH
SECTION 252(e) OF THE

TELECOMMUNICATIONS ACT OF 1996

IN THE MATTER OF U S WEST DOCKET NO. T-00000A-97-0238
COMMUNICATIONS, INC.’S

COMPLIANCE WITH SECTION 271 OF
THE COMMUNICATIONS ACT OF 1996

ARIZONA CORPORATION COMMISSION DOCKET NO. T-01051B-02-0871

Complainant,
v

QWEST CORPORATION, NOTICE OF ERRATA FILING

Respondent.

The Arizona Corporation Commission Staff (“Staff”) hereby files its Errata to Staff’s Post
Hearing Brief filed October 15, 2003 amending the following pages and Jines:

Page 5, line 1: Delete “__." from the end of the cite.

Page 18, beginning at line 2: The first full sentence should be amended as follows:
“Relevant sections of the Settlement Agreement contains-neither of these prerequisites — any CLEC
may obtain ebtaning the discount merely by having purchased 251(b) and () services during the
relevant tesms time period.”

Page 18, line 12: A period should be added after the phrase “second time.” The
remainder of that sentence should be a separate sentence which reads as follows “This would result

in a windfall to the CLEC.”
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Page 20, line 4: Cite should read “(e.g. AT&T Tr. p. 278, AZ Dialtone Tr. p- 507-508)
Page 21, line 2: “Settlement Hearing” should be changed to “Settlement A greement.
These four pages containing the above revisions are attached. Please substitute these pages
for the pages contained in the Staff’s Post Hearing Brief that was dockcted on October 15, 2003.
RESPECTFULLY SUBMITTED thlsLda of October, 2003.

B 1 '
Maureen A. Scot( Attorney j

Legal Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Telephone: (602) 542-3402
Facsimile: (602) 542-4870

Original and 17 ¢opigs of the foregoing
were filed this ,&‘%@y of October, with:

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Copies of the foregoing were mailed and/or
hand-delivered this [i ay of October, 2003, to:

Charles Steese ' Curt Huttsell
Andrew Crain State Government Affairs
QWEST Communications, Inc. Electric Lightwave, Inc.
1801 California Street, #5100 4 Triad Center, Suite 200
Denver, Colorado 80202 Salt Lake City, UT 84180
Maureen Arnold Brian Thomas, VP Reg West
Director, Regulatory Matters Time Warner Telecom, Inc.
QWEST Communications, Inc. 520 SW 6" Avenue, Suite 300
4041 North Central Ave, 11* Floor Portiand, Oregon 97204
Phoenix, Arizona 85012

Eric S. Heath
Michael M. Grant Sprint Communications Co.
Gallagher and Kennedy 100 Spear Street, Suite 930
2575 E. Camelback Road San Francisco, CA 94105

Phoenix, Arizona 85016-9225
Thomas H. Campbell

Timothy Berg Lewis & Roca
Fennemore Craig 40 N. Central Avenue
3003 N. Central Ave., Suite 2600 Phoenix, Arizona §5004

Phoenix, Arizona §5016
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02-0271, 97-0238 and 02-0871 Service List

Andrew O. Isar

TRI

4312 92™ Avenue, N.W.

Gig Harbor, Washington 98335

Michael W. Patten

Roshka Heyman & DeWulf
One Arizona Center

400 East Van Buren, Suite 800
Phoenix, Arizona 85004

Thomas F. Dixon
WorldCom, Inc,

707 17th Street, #4200
Denver, Colorado 80202

Kevin Chapman
Director-Regulatory Relations
SBC Telecom, Inc.

1010 N. St. Mary’s Room 13K
San Antonio, TX 78215-2109

Richard S. Wolters

AT&T & TCG

1875 Lawrence Street, Room 1575
Denver, Colorado 80202

Joyce Hundley

United States Department of Justice
Antitrust Division

1401 H Street NW, Suite 8000
Washington, DC 20530

Joan Burke

Osborn Maledon

2929 N. Central Avenue, Floor 21
P.O. Box 36379

Phoenix, Arizona 85067-6379

Scott 8. Wakefield, Chief Counsel
RUCO

1110 West Washington, Suite 220
Phoenix, Arizona §5007

Rod Aguilar

AT&T

795 Folsom St., #2104

San Francisco, CA 94107-1243

Daniel Waggoner

Davis Wright Tremaine
2600 Century Square
1501 Fourth Avenue
Seattle, WA 98101-1688

Diane Bacon, Legislative Director
Communications Workers of America
5818 North 7™ Street, Suite 206
Phoenix, Arizona 85014-5811

Diane L. Peters

Director-Regulatory Services

Global Crossing Telemanagement, Inc.
1080 Pittsford-Victor Road

Pittsford, NY 14534

Dennis D. Ahlers, Sr. Attorney

Karen L. Clauson

Eschelon Telecom, Inc,

730 Second Avenue South, Suite 1200
Minneapolis, MN 55402

Mark P. Trinchero

Davis, Wright Tremaine

1300 SW Fifth Avenue, Suite 2300
Portland, OR 97201

Mark DiNunzio

Cox Arizona Telcom, L.L.C.
20401 North 29 Avenue, Suite 100
Phoenix, AZ 85027

Mark N. Rogers

Excell Agent Services, L.L.C.
PO Box 52092
Phoenix, AZ 85072-2092

Michael Reith

Z-Tel Communications, Inc.

777 S. Harbour Island Bivd., Ste. 990
Tampa, FLL 33602

Douglas Hsiao

Jim Schelteman

Blumenfeld & Cohen

1625 Massachusetts Ave., NW, Ste
300

Washington, DC 20036

Kimberly M. Kirby

Davis Dixon Kirby LLP

19200 Von Karman Avenue, Suite 600
Irvine, CA 92612

Al Sterman

Arizona Consumers Council
2849 East 8th St.

Tucson, AZ 85716
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02-0271, 97-0238 and 02-0871 Service List

Jeffrey Crockett
Snell & Wilmer
One Arizona Center
Phoenix, AZ 85004

Rodney Joyce

Shook, Hardy & Bacon
Hamilton Square

600 14th Street, NW, Ste 800
Washington, DC 20005

David Conn

McLeodUSA, Inc.

6400 C Street SW, PO Box 3177
Cedar Rapids, 1A 52406-3177

Barbara P. Shever

LEC Relations Mgr.-Industry Policy
Z-Te] Communications, Inc.

601 S. Harbour Island Blvd.

Suite 220

Tampa, FL 33602

Jonathan E. Canis

Michael B. Hazzard

Kelly Drye & Warren LLLP

1200 19" Street, NW, Fifth Floor
Washington, D.C. 20036

Jacqueline Manogian

Mountain Telecommunciations
1430 Broadway Road, Suite A200
Temple, AZ 85282

Frederick Joyce

Alston & Bird, LLP

601 Pennsylvania Ave., NW
Washington, DC 20004

Gary Appel, Esq.

TESS Communications, Inc.
1917 Market Street

Denver, CO 80202

Harry L. Pliskin, Senior Counsel
Covad Communications

7901 Lowry Blvd.

Denver, CO 80230

Karen Clausen

Eschelon Telecom, Inc.

730_Second Avenue South, Suite 1200
Minneapolis, MN 55402

Steven J. Duffy

Ridge & Isaacson

3101N. Central Avenue, Suite 1090
Phoenix, AZ 85012

Kevin Saville

Citizens Communications
2378 Wilshire Blvd.
Mound, MN 55364

Todd C. Wiley, Esq.

COVAD Communications

Gallagher and Kennedy 2575 East
Camelback Road

Phoenix, AZ 85016-9225

Richard P. Kolb, VP-Reg Affairs
OnePoint Communications

Two Conway Park

150 Field Drive, Suite 300

Lake Forest, Illinois 60045

Qwest Corporation

Attn: Law Department
4041 N. Central, 11" Floor
Phoenix, AZ 85012

Raymond S. Heyman

Roshka Heyman & DeWulf
One Arizona Center

400 East Van Buren, Suite 800
Phoenix, AZ 85004

Letty Friesen

AT&T

1875 Lawrence Street, #1405
Denver, CO 80202

Paul Masters

Ernest Communications

6475 Jimmy Carter Blvd. Ste 300
Norcross, GA 30071

Jon Poston

ACTS

6733 E. Dale Lane
Cave Creek, AZ 85331

Rex Knowles

X0

111 E. Broadway, Ste 100
Salt Lake City, UT 84111
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02-0271, 97-0238 and 02-0871 Service List

Deborah Harwood
Integra Telecom of Arizona

19545 NW Von Newmann Drive,

Suite 200
Beaverton, OR 97006

Bob McCoy

William Local Network, Inc.
4100 One Williams Center
Tulsa, OK 74172

Mark Dioguardi

Tiffany and Bosco, PA

1850 North Central, Suite 500
Phoenix, AZ 85004

Richard M. Rindler
Morton I. Posner

Swider & Berlin

3000 K. Street NW Ste 300
Washington, DC 20007

Penny Bewick

New Edge Networks, Inc.
PO Box 5159

Vancouver, WA 98668

Dennis Doyle

Arch Communications

1800 West Park Drive, Suite 250
Westborough, MA 01581-3912

Gerry Morrison

MAP Mobile Communications, Inc.

840 Greenfrier Circle
Chesapeake, VA 23320

John E. Munger

Munger Chadwick
National Bank Plaza

333 North Wilmot, #300
Tucson, AZ 85711

Lynda Nipps

Allegiance Telecom, Inc.
845 Camino Sure

Palm Springs CA 92262

Gary L. Lane, Esqg.
6902 East 1% Street, Suite 201
Scottsdale, AZ 85251

Mike Allentoff

Global Crossing Services, Inc.
1080 Pittsford Victor Road
Pittsford, NY. 14534

Phil Doherty
Doherty & Company

545 South Prospect Street, Suite 22

Burlington, VT 05401

W. Hagood Bellinger
4969 Village Terrace Drive
Dunwoody, GA 30338

Robert S. Kant

E. Jeffrey Walsh

GREENBERG TRAURIG, LLP
2375 East Camelback Road,
Suite 700

Phoenix, AZ 85016

Mitchell F. Brecher
GREENBERG TRAURIG, LLP
800 Connecticut Avenue, NW
Washington, DC 20006

Greg Kopta
DAVIS-WRIGHT-TREMAINE
2600 Century Square

1501 Fourth Avenue

Seattle, WA 98101-1688

Darren S. Weingard

Stephen H. Kukta

Sprint Communications

1850 Gateway Drive, 7™ Floor
San Mateo, CA 94404-2467

Marti Allbright, Esq.

Mpower Communciations Corp.
5711 South Benton Circle
Littleton, CO 80123

Lyndon J. Godfrey

AT&T

111 W. Monroe, Suite 1201
Phoenix, AZ 85003

Excell Agent Services, LLC
PO Box 52092
Phoenix, AZ 85072-2092

Charles Best, Assoc. Gen. Counsel

Electric Lightwave, L.L.C.
4400 NE 77" Avenue
Vancouver, WA 98662

I;eborah A. Amaral

Assistant to Maureen A. Scott
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Decision No. 65450 pp. 8-9.

Consequently, given the scope of each of the three Enforcement Dockets, Staffs focus has
always been upon Qwest’s conduct, whether Qwest acted intentionally and willfully in certain
instances in violation of Commission processes and procedures and/or other state and federal
laws. In light of the above, to suggest that the focus of these cases was upon individual CLEC
harm and damages, as Time Warner and AT&T allege, is a mischaracterization of the
Commission’s Orders.

This is not to say that Staff does not recognize that CLECs were adversely affected by
Qwest’s secret agreements and that the provisions of any settlement should take this into
account. Staff did recognize this basic fact and did factor it into its negotiations with Qwest.

Related assertions by the CLECs (AT&T .1 at p.5) that the Agreement could not reflect
positions, priorities and principles the CLECs would want to see are simply unfounded. Staff
reviewed volumes upon volumes of documents, pleadings and other filing prepared on behalf of
CLECs, and was well aware of their positions, priorities and principles in its negotiations with

Qwest.

B. AT&T and Time Warner’s Claims That They Are Disadvantaged by
the Settlement Should Be Rejected

AT&T and Time Warner urge the Commission to reject the Sett:lement Agreement
between Staff and Qwest largely for economic reasons. Various concerns were expressed at the
hearing and in prefiled testimony by AT&T and Time Warner that the level of the financial
penalties agreed to between Staff and Qwest was inadequate. AT&T and Time Wamer were also
concerned that the direct financial benefits they were entitled to under the Seftlement Agreement
was inadequate. These arguments should be rejected.

Staff initially recommended penalties of $15,057,000 in the Section 252(e) proceeding,
$7,415,000 in the Section 271 Sub-docket and $189,000 in the Show Cause proceeding for total

penalties in the amount $22,651,000. Exclusive of the CLEC credits, the payments provided for

15
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required to take on the related obligations of the Agreements in order to obtain the monetary
benefits c ontained therein. R elevant sections o f the S ettlement A greement ¢ ontain n either o f
these prerequisites — any CLEC may obtain the discount merely by having purchased 251(b) and
(c) services during the relevant time.

C. Both Staff and Qwest have Agreed to Review of the Release

Staff believes that the Release that was circulated by Qwest has caused a considerable
amount of confusion as to the nature and scope of the Enforcement Dockets.

This is unfortunate, because the primary purpose behind the Release as put to Staff was to
prevent double recovery by the CLECs. In other words, if a CLEC opted into the Settlement
Agreement, it should not be allowed to later go into a Court and sue Qwest based upon the very
same cause of action and recover a second time. This would result in a windfall to the CLEC.
As offered in this fashion, Staff believes the Release is appropriate.

Staff does not believe that the Release should be overly broad but should be tailored to the
claims arising in the various Enforcement Dockets. Both Staff and Qwest have expressed their
agreement to the Staff and/or Commission reviewing and approving the terms of the Release.
Staff has even indicated its willingness to do so prior to approval of the Settlement Agreement.

Tr. p. 345-346.

D. The CLECs May Elect Not to Opt-in To the Settlement :

Any claims by the CLECs that they are disadvantaged by the Settlement or that their due
process rights were somehow violated, 1s quickly dispelled by the simple fact that no CLEC is
required to opt-in to the Settlement Agreement. That is, a CLEC may choose not to opt-in and

pursue its remedies elsewhere.

V. THE PROCESS SURROUNDING NEGOTIATION OF THE SETTLEMENT
AGREEMENT WAS REASONABLE

A. Staff Did Not Keep the Settlement Negotiations Secret

Several parties attempted to cloak Staff and Qwest’s settlement negotiations in a veil of

“secrecy”, the result of some smoke-filled back room midnight talks designed to simply “cut a

18
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B. Staff Required CLEC Involvement When It Determined that A
Settlement with Qwest Was Likely

At the hearing and in their prefiled testimony, AT&T, Time Warner, MTI and Arizona
Dialtone all complained that Staff had not included them in their negotiations with Qwest at an
earlier point in time. (e.g. AT&T Tr. p. 278, AZ Dialtone Tr. p. 507-508). These CLECs
attempted to portray the negotiations as being “intense and unending” for a period of
approximately two and a half months, at which time the Staff, as an afterthought, suddenly
decided to include the CLECs. See, Ex. TW-4. This completely mischaracterizes the entire
settlement negotiation process between Staff and Qwest. Because of other responsibilities, Staff
did not immediately call Qwest back after Qwest had placed the initial call to inguire about
settlement. In fact, it was sometime later that Staff finally returned Qwest’s call. In addition, the
Director was gone for approximately a two week period during this time.

Staff included the CLECs at the time when it had an outline of basic settlement principles

that both it and Qwest could agree upon. However, as Staff Witness Johnson pointed out:

“...[T]he outline was intended to serve as a basis for subsequent
agreement. It was not a final agreement. As I recall, during the meetings
and subsequent thereto, Staff discussed, proposed and made modifications
to the ‘Outline of Principles.””

Ex. S-1, p. 6.

Therefore, contrary to AT&T Witness Pelto’s position that “Staff’s positions had already
hardened through the negotiation process, which prevented any flexibility to incorporate
suggestions made by the CLECs”, Staff was willing to discuss modifications to the final
agreement if a compelling argument was presented by any party. However, no one followed up
with Director Johnson on any of the issues raised in the settlement meetings.

At the hearing, much was also made of the fact that Staff had only invited “active
CLECs” to participate in the settlement talks once 1t was determined that settlement with Qwest
was likely. Tr. pp.396-397. This issue is a non-issue in this case, for the following reason.
Even after Staff docketed the Settlement Agreement with the Commission, no other CLEC
Intervenors came forward, than those that were originally contacted with any comments or to

participate in the hearing on the Settlement Agreement. Arizona Dialtone was not an intervenor
20
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in any of the underlying dockets until August 7, 2003, approximately a month before the hearing
on the Settlement Agreement.

C. Modifications to the Agreement Were Made to Take Into Account
CLEC Comment

Several modifications to the Agreement were made as a direct result of the input by the

CLECs. Staff believes that these modifications to the Settlement Agreement improved it.

For instance, modifications were made to Sections 3, 4 and 5 based upon the CLECs’
comments. Modifications were also made to Section 2 based upon comments from RUCO.
Modifications were made to Sections 8, 12 and 15 based upon CLEC comments. This
demonstrates that Staff wanted to hear from the CLECs and address their concerns to the extent

it could.

VIIl. CONCLUSION

Staff believes the Settlement Agreement is in the Public Interest and should be adopted
by the Commission. Complex and often conflicting issues can be resolved in different ways.
While the Settlement Agreement is not everyone’s perfect solution to the issues raised,

nonetheless, it is a reasonable resolution of the three Enforcement Dockets.

RESPECTFULLY SUBMITTED this 15" day of October, 2003.

By: /s/ Maureen A. Scott
Maureen A. Scott, Attorney
Legal Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Telephone: (602) 542-3402
Facsimile: (602) 542-4870
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