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IN THE MATTER OF QWEST DOCKET NO. RT-00000F-02-0271
CORPORATION’S COMPLIANCE
WITH SECTION 252(e) OF THE MOTION TO COMPEL
TELECOMMUNICATIONS ACT OF
1996

AT&T Communications of the Mountain States, Inc. and TCG Phoenix
(collectively, “AT&T”) hereby move for an order compelling Qwest Corporation to

answer AT&T’s Fifth Set of Data Requests to Qwest.

I INTRODUCTION

On or about July 28, 2003, AT&T served its Fifth Set of Data Requests on Qwest
by email and overnight delivery. Qwest’s responses were received by AT&T on August
5,2003.

AT&T’s Fifth Set of Data Requests contained two requests. Qwest objected to
AT&T/TCG 05-001(c) and 05-002. AT&T believes the questions are within the proper

bounds of discovery.



II. ARGUMENTS

A. AT&T/TCG 05-001(c)

In Docket No. RT-00000F-02-0271, the Section 252(e) case, Staff’s witness
discussed one of the Eschelon agreements: “An agreement for a 10 percent discount on
all of Eschelon’s purchases of Qwest services, including, but not limited to, Section
251(b) and (c) services, for 5 years.” Kalleberg Direct at 21 (emphasis added). The
Settlement Agreement provides eligible CLECs a 10% discount credit on only Section
251(b) and (¢) services for the period of January 1, 2001, to June 30, 2002.

In AT&T/TCG 05-001(c), AT&T asked for the maximum amount Qwest would
have to pay if the 10% discount for the period included Section 251(b) and (c) services
(AT&T/TCG 05-001(a)); Section 251(b) and (c) and intrastate services (AT&T/TCG 05-
001(b)); and Section 251(b) and (c), intrastate and interstate services (AT&T/TCG 05-
001(c)). Qwest answered subparts (a) and (b), but in response to subpart (c) responded:

Qwest objects on the grounds that this request is not reasonably

calculated to lead to discovery of admissible evidence because the

requested information pertains to service outside the jurisdictional

scope of the Arizona Corporation Commission.

The Arizona Rules ovf Civil Procedure state:

(1) In General. Parties may obtain discovery regarding any matter,

not privileged, which is relevant to the subject matter involved in

the pending action, whether it relates to the claim or defense of the

party seeking discovery or to the claim or defense of any other

party ... Itis not ground for objection that the information sought

will be inadmissible at the trial if the information sought appears

reasonably calculated to lead to the discovery of admissible

evidence.

Rule 26(b).

The subject matter of the litigation was Qwest’s failure to file certain agreements

under Section 252(e) and the appropriate remedies for that failure. Staff maintains that



the agreement with Eschelon containing the 10% discount should have been filed for
approval. Kalleberg Direct at 29. See also id., Table 1 (4). Therefore, the subject matter
of the litigation involves an agreement that Staff alleges should have been filed under
Section 252(e) that contains a 10% discount on Section 251(b) and (c), intrastate and
interstate services.

The Settlement Agreement only provides a discount on Section 251(b) and (c)
services. AT&T maintains the discount should be on all services. Furthermore, the
Release of All Claims releases claims against Qwest for all services — Section 251(b) and
(), intrastate and interstate. For purposes of evaluating the Settlement Agreement, which
is essentially provides for remedies, it is entirely relevant to ask what the value of the
claims the CLECs are waiving under the terms of the Settlement Agreement.

AT&T believes it is entirely reasonable and relevant for the Commission to know
this amount in order to evaluate the settlement. Because the Release of All Claims
includes all services, the Commission may elect to reject the Settlement Agreement
unless Qwest amends the Agreement to include all services within the scope of the
discount. Even assuming for the sake of argument the Commission has no jurisdiction
over interstate services, it may provide Qwest the option of having the settlement rejected
and the cases decided on the merits through the regular process (recommended order,
exceptions and order) or allowing Qwest to amend the Settlement Agreement to include

all intrastate and interstate services, in addition to Section 251 (b) and (c) services.



B. AT&T/TCGG 05-002.

Staff and Qwest have been negotiating the terms of the settlement for some time.
Only at the end of the process were a few of the CLECs allowed to see and comment on
the terms that Staff and Qwest had agreed to.

Several sections of the Settlement Agreement reflect monetary values. For
example, the section on access line credits has minimum and maximum allocations of
$600,000 and $660,00 respectively. In addition, in several sections of the Agreement,
Staff has agreed to provisions that are not consistent with Staff’s testimony. Staff has
agreed to substantially reduced fines. Staff has agreed to a discount on only Section
251(b) and (¢) services, although Staff’s witness recommended a 10% discount on
Section 251(b) and (c) services and intrastate services.

AT&T is attempting to obtain all factual information sent by Qwest to Staff that
forms the basis of or relates to the Settlement Agreement. Did Qwest provide Staff any
documents that provide a basis for any of the monetary values? Or were the values
accepted by Staff without any support being provided by Qwest? Theses questions are
relevant. The values in the Settlement for discount credits are inconsistent with Qwest’s
responses to AT&T/TCGG 005-001(b). This highlights the need to determine the basis
of some of the information contained in the Settlement Agreement.

Rule 26(b) states parties may obtain any information relevant that is not
privileged. Qwest has not relied on any recognized privilege, for example, the attorney
client privilege. Qwest has relied on contract language that was not enforceable until
after the information was provided and the Settlement Agreement was signed. (See

Rule 26.1(f) for the requirements that must be met to rely on a claim of privilege. The



requirements have not been met.) Parties to litigation cannot contractually bind
themselves to foreclose discovery from other parties.

AT&T discussed the two data requests with Qwest’s counsel in an attempt to
resolve the discovery disputes. Qwest elected to stand on its responses. However,
assuming for the sake of argument that Qwest subsequently could raise Rule 408 in its
response, Rule 408 makes it clear that it does not exclude discoverable evidence (“This
rules does not require the exclusion of any evidence otherwise discoverable merely
because it is presented in the course of compromise negotiations.”). Therefore, if Rule
408 does not exclude evidence or provide a privilege against discoverable materials, the
parties surely cannot do so themselves.

Although Rule 408 states that “[e]vidence of conduct or statements made in
compromise negotiations is likewise not admissible”, Qwest has not raised Rule 408 as
an objection to AT&T’s requests. Furthermore, there is no certainty that all documents,
worksheets, communications, memorandums and e-mails sought are evidence of conduct
or statements made in compromise negotiations but may, in fact, be discoverable material
not excepted from Rule 408. Qwest has provided no legal basis to object to

AT&T/TCG 05-002.

III. CONCLUSION

AT&T has shown the relevancy of the materials sought. Qwest has not provided
a justifiable basis for not providing the information to AT&T. AT&T therefore requests
that Qwest be compelled to answer AT&T/TCG 05-001(c) and 05-002.

Dated this 14™ day of August, 2003.
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CERTIFICATE OF SERVICE
(Docket No. RT-00000F-02-0271)

I certify that the original and thirteen copies of AT&T Communications of the Mountain
States, Inc. and TCG Phoenix’s Motion to Compel were sent by overnight delivery on

August 14, 2003 to:

Arizona Corporation Commission
Docket Control — Utilities Division
1200 West Washington Street
Phoenix, AZ 85007

and a true and correct copy was sent by overnight delivery on August 14, 2003 to:

Christopher Kempley, Chief Counsel
Arizona Corporation Commission
Legal Division

1200 West Washington

Phoenix, AZ 85007

Ernest G. Johnson, Director
Utilities Division

Arizona Corporation Commission
1200 West Washington

Phoenix, AZ 85007

Maureen Scott

Legal Division

Arizona Corporation Commission
1200 West Washington

Phoenix, AZ 85007

Judge Jane Rodda

Arizona Corporation Commission
400 W. Congress

Tucson, Arizona 85701

and a true and correct copy was sent by U.S. Mail, postage prepaid, on August 14, 2003 to:

Eric S. Heath

Sprint Communications Company L.P.
100 Spear Street, Ste. 930

San Francisco, CA 94105

Joan Burke

Osborn Maledon

2929 North Central Avenue, 21 Floor
P.O. Box 36379

Phoenix, AZ 85012-2794

Jon Poston

ACTS

6733 E. Dale Lane

Cave Creek, Arizona 85331-6561

QWEST Corporation
1801 California Street, #5100
Denver, Colorado 80202

Maureen Arnold

U S WEST Communications, Inc.
3033 N. Third Street, Room 1010
Phoenix, Arizona 85012

Timothy Berg

FENNEMORE CRAIG

3003 N. Central Ave., Suite 2600
Phoenix, Arizona 85016



Thomas F. Dixon

MCI TELECOMMUNICATIONS CORP
707 17th Street, #3900

Denver, Colorado 80202

Michael M. Grant
GALLAGHER AND KENNEDY
2575 East Camelback Road
Phoenix, Arizona 85016-9225

Bradley Carroll

Cox Arizona Telcom, L.L.C.
20401 N. 29™ Avenue, Suite 100
Phoenix, Arizona 85027

Mark Dioguardi

TIFFANY AND BOSCO PA
500 Dial Tower

1850 N. Central Avenue
Phoenix, Arizona 85004

Curt Huttsell

Electric Lightwave, Inc.
4 Triad Center, Suite 200
Salt Lake City, UT 84111

Darren S. Weingard

Stephen H. Kukta

SPRINT COMMUNICATIONS CO L.P.
1850 Gateway Drive, 7™ Floor

San Mateo, California 94404-2467

Thomas H. Campbell
LEWIS & ROCA

40 N. Central Avenue
Phoenix, Arizona 85007

Scott S. Wakefield, Chief Counsel
Dan Pozefsky

RUCO

1110 W. Washington, Suite 220
Phoenix, Arizona 85007

Andrew O. Isar

TRI

4312 92™ Avenue, N.W.

Gig Harbor, Washington 98335

Richard M. Rindler

Morton J. Posner

SWIDER & BERLIN

3000 K Street, N.W. Suite 300
Washington, DC 20007

Michael W. Patten

ROSHKA HEYMAN & DEWULF
400 E. Van Buren, Suite 800
Phoenix, Arizona 85004

Thomas L. Mumaw

Jeffrey W. Crockett

SNELL & WILMER

One Arizona Center

Phoenix, Arizona 85004-0001

Joyce Hundley

UNITED STATES DEPARTMENT OF
JUSTICE

Antitrust Division

1401 H Street NW, Suite 8000
Washington, DC 20530

Mark P. Trinchero

DAVIS WRIGHT TREMAINE LLP
1300 S.W. Fifth Avenue, Suite 2300
Portland, Oregon 97201



Kevin Chapman
Director-Regulatory Relations
SBC Telecom, Inc.

1010 N. St. Mary’s, Rm. 13K
San Antonio, Texas 78215-2109

Michael Morris

Allegiance Telecom of Arizona, Inc.
505 Sansome Street, 20" Floor

San Francisco, CA 94111

M. Andrew Andrade
5261 S. Quebec Street, Suite 150
Greenwood Village, CO 80111

Attorney for TESS Communications, Inc.

Diane Bacon, Legislative Director
COMMUNICATIONS WORKERS OF
AMERICA

5818 North 7™ Street, Suite 206
Phoenix, Arizona 85014-5811

Al Sterman

ARIZONA CONSUMERS COUNCIL
2849 E 8th Street
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Brian Thomas

Vice President — West
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Seattle, WA 98109

Daniel Waggoner
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Todd C. Wiley
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Mark N. Rogers
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