
00001 09577
Illll III III

RECEIVED

2803 HAY -| A 9= 35
echelon

HH*ll[1l lL

April 30, 2003 AZ CAR? Cow .ams
egg: T CU* moL

Maureen A. Scott
Arizona Corporation Commission
Legal Division
1200 W. Washington Street
Phoenix. Arizona 85007

VIA AIRBORNE EXPRESS

RE: In Re the Matter of Qwest Co11Joratio11's Compliance with Section 252(e)
Docket No. RT-UOOOOF-02-0271

Dear Ms. Scott

Enclosed is the Initial Brief of Eschelon Telecom of Arizona, Inc. in connection with the
above-referenced matter

Please feel free to contact me with any questions

gzerely

Arizona Corporation Commission

DOCKETED

MAY 0 3. ZGE3Dennis D. Afters
Senior Attorney
Eschelcm Telecom. Inc
(612)436-6249

QVUGKFTQ

Enclosure

CC Sc-:wise List

730 Second Avenue South | Suite 1200 c Minneapolis, MN 55402 • Voice (612) 376-4400 u Facsimile (612) 376-4411



l.

CERTIFICATE OF SERVICE

Initial Brief of Eschelon Telecom ofI certify that the original and 13 copies of the

in Docket No. RT-00000F-_2-0271 , was sent by Airborne Express on

April 30, 2003 to:

Arizona, Inc.

Maureen A. Scott
Arizona Corporation Commission
Legal Division
1200 W, Washington Street
Phoenix, Arizona 85007

A copy of the foregoing was also provided by U.S. Mail to the attached service list

Dated this 30"' day of Attu, 2003 .

/_ l

Tobe L. Goldberg



'AZ Docet No. RT-00000F-02-0271 (section 252 proceedings)

Arizona Corporation Commission
Docket Control -. Utilities Division
1200 w. Washington Street
Phoenix, Arizona 85007

Maureen Scott
Legal Division
Arizona Corporation Commission
1200 W. Washington Street
Phoenix, Arizona 85007

Lyn Farmer, Chief Administrative Law Judge
Jane Rodder, Administrative Law Judge
Arizona Corporation Commission
1200 W. Washington Street
Phoenix, Arizona 85007

Ernest G. Johnson, Director
Utilities Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Arizona Reporting Service, Inc.
2627 North Third Street
Suite Three
Phoenix, AZ 85004-1103

Scott Wakefield
Residential Utility Consumer Office
2828 N. Central Avenue, Suite 1200
Phoenix, Arizona 85004

Douglas Hsiao
Jim Schelteman
Blumenfeld & Cohen
1625 Massachusetts Ave., N.W.
Suite 300
Washington, D.C. 20036

Curt Huttsell
State Government Affairs
Electric Lightwave, Inc.
4 Triad Center, Suite 200
Salt Lake City, UT 84180

Maureen Arnold
Qwest Corporation
3033 N. Third Street
Room 1010
Phoenix, Arizona 85012

Thomas L. Mum aw
Jeffrey W. Crockett
Snell & Wilmer
One Arizona Center
Phoenix, Arizona 85004-0001



'AZ Docket No. RT-00000F-02-0271 (section 252 proceedings)

Rodney Joyce
Shook, Hardy & Bacon
Hamilton Square
600 14th Street, N.W. Suite 800
Washington, D.C. 20005

Andrew 0. Isa
TRI
4312 92Nd Avenue n . w .
Gig Harbor, Washington 98335

Kimberly M. Kirby
Davis., Dixon, Kirby, L.L.P.
19200 Von Karman Avenue
Suite 600
Irvine, CA 92612

Diane L. Peters
Director Regulatory Services
Global Crossing Telemanagement, Inc.
1080 Pittsford-Victor Road
Pittsford, NY 14534

Eric S. Heath
Sprint Communications Company L.P.
100 Spear Street, Suite 930
San Francisco, CA 94105

David Conn
McLeodUSA, Inc.
6400 C Street, s.w.
P.O. Box 3177
Cedar Rapids, IA 52406

Timothy Berg
Fennemore, Craig, P.C.
3003 N. Central Avenue
Suite 2600
Phoenix, Arizona 85012-3913

Andrew Crain
Qwest Corporation
1801 California Street, Ste. 5100
Denver, Colorado 80202

Joan S. Burke
Osborn & Maledon
2929 N. Central Avenue
21" Floor
Phoenix, Arizona 85067-6379

Richard S. Wolters
AT&T & TCG
1875 Lawrence Street
Suite 1575
Denver, Colorado 80202



142 Docket No. RT-00000}-02-0271 (section 252 proceedings)

Michael M. Grant
Todd C. Wiley
Gallagher & Kennedy
2575 E. Camelback Road
Phoenix, AZ 85016-4240

Raymond S. Herman
Michael Patten
Roshka Heyman & DeWulI`
400 E. VanBuren, #900
Phoenix, Arizona 85004-3906

Diane Bacon, Legislative Director
Communications Workers of America
5813 North 7/"' Street
Suite 206
Phoenix, Arizona 85014-5811

Bradley Carroll, Esq.
Cox Arizona Telcom, L.L.C.
20402 North 29th Avenue
Phoenix, Arizona 85027-3148

Joyce Handley
United States Department of Justice Antitrust
Division
1401 H Street, N.W.
Suite 8000
Washington, D.C. 20530

Daniel Waggoner
Davis Wright Tremaine
2600 Century Square
15011 Fourth Avenue
Seattle, Washington 98101-1688

Paul Masters
Ernest Communications
6475 Jimmy Carter Blvd.
Suite 300
Norcross, GA 30071

Mark N. Rogers
Excell Agent Services, LLC
2175 w. 14th Street
Tempe, Arizona 85281

Traci Grunion
Davis Wright Tremaine LLP
1300 S.W. Fifth Avenue
Portland, Oregon 9720]

Mark P. Trinchero
Davis Wright Tremaine LLP
1300 S.W. Fifth Avenue, Suite 2300
Portland, Oregon 97201



'AZ Docket No. RT-00000F-02-0271 (section 252 proceedings)

Gary Appel, Esq.
TESS Communications, Inc.
1917 Market Street
Denver, CO 80202

Barbara p. Shaver
LEC Relations Mgr.-Industry Policy
Z-Tel Communications, Inc.
601 S. Harbour Island Blvd.
Suite 2200
Tampa, FL 33602

Jon Poston
ACTS
6733 E. Dale Lane
Cave Creek, AZ 85331

Jonathan E. Canis
Michael B. Hazzard
Kelly, Drys & Warren, L.L.P.
1200 19th Street, N.W., Fifth Floor
Washington, D.C. 20036

Harry L. Plliskin
Coved Communications Company
7901 Lowry Boulevard
Denver, Colorado 80230

Thomas F. Dixon, Senior Attorney
WorldCom, Inc.
707 17/" Street
Suite 3900
Denver, CO 80202

Brian Thomas
Vice President Regulatory - West
Time Warner Telecom, Inc.
5 20 S.W. 6"' Avenue
Suite 300
Portland, Oregon 97204

Andrea P. Harris
Senior Manager, Regulatory
Allegiance Telecom Inc. of Arizona
2101 Webster, Suite 1580
Oakland, CA 94612

Frederick Joyce
Alston & Bird, L.L.P.
601 Pennsylvania Ave., N.W.
Washington, D.C, 20004

Thomas Campbell
Lewis & Rock
40 North Central Avenue
Phoenix, AZ 85004



'AZ Docket No. RT-GD000F-02-0271 (section 252 proceedings)

Richard M. Riddler
Morton J. Posner
Swidler & Berlin
3000 K Street, N.W., Suite 300
Washington, D.C. 20007

Rex Knowles
XO
111 E. Broadway, Ste 1000
Salt Lake City, UT 84111

Rod Aquilar
AT&T
795 Folsom Street, Room 2159
San Francisco, CA 94107-1243

Michael Refth
MatTel Communications, Inc.
601 S. Harbour Island, Suite 220
Tampa, FL 33602

Charles Kallenbach
American Communications Services, Inc.
131 National Business Parkway .
Annapolis Junction, MD 20701

Todd C. Wiley
Gallagher & Kennedy
2575 East Camelback Road
Phoenix, AZ 85016

Jon Loehman
SBC Telecom, Inc.
5800 Northwest Parkway
Suite 135, Room 1.S.40
San Antonio, Texas 78249

Darren S. Weingard
Sprint Communications Co., L.P.
1850 Gateway Drive
7th Floor
San Mateo, CA 94404-2467

Kevin Chapman
SBC Telecom, Inc.
300 Convent Street, Room 13-Q-40
San Antonio, TX 78205

w. Hagood Ballinger
4969 Village Terrace Drive
Dunwnody, GA 30338



'AZ Dbclket No. RT-0000GF-02-02'/l (section 252 proceedings)

Mark Dioguardi
Tiffany and Bosch, P.A.
500 Dial Tower
1850 North Central Avenue
Phoenix, AZ 85004



DOCKETED BY

K

BEFQRE THE ARIZONA CORPORATION commIss10'13EC E I VE D

MARC SPITZER
Chairman

1003 MAY -I A 9= Cb

AZ CC
D04

i ss . 0
A Q

la. I 1 i g

cowsssron
,~"s.-e0L!"\ 1

JIM IRVIN
Commissioner

Arizona Corporation GwmisslanWILLIAM A. MUNDELL
Commissioner DOCKETED

JEFF HATCH-MILLER
Commissioner

MAY 0 1 2003

MIKE GLEASON
Commissioner

In the Matter of Qwest Corporation's
Compliance With Section 252(e) of the
Telecommunications Act of 1996

)
)
)

Docket No: RT-00000F-02-0271

INITIAL BRIEF OF ESCI-IELON TELECOM OF ARIZONA, INC.

INTRODUCTION

Eschelon Telecom of Arizona, Inc. ("Eschelon") respectfully submits its initial brief in

this matter. Eschelon's participation in this matter has been limited because this is a proceeding

about Qwest and Qwest's compliance with state and federal law. It is Escheloll's position that

Eschelon is not subj et to the imposition of penalties in this docket and that any order resulting

from this proceeding should not include the imposition of penalties against Eschelon. This brief

responds to the parties' recommendations regarding Eschelon and explains why those

recommendations are unreasonable and misplaced in this matter.

Eschelon is not asserting that it should escape all consequences of its having been a party

to unfiled agreements. Eschelon regrets its participation in the agreements and admits that, were
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it able to do it over, it would have approached its difficulties with Qwest, and its relationship to

the Commission, much differently. However, this proceeding is not the proper one to explore

such issues as to Eschelon. Rather, this proceeding is an investigation of Qwest and a

determination of what remedies should be imposed on Qwest.

As this discussion will demonstrate, Qwest bears the responsibility for the filing of any

interconnection agreements and amendments, including the responsibility to have filed any of the

unfiled agreements that are properly viewed as interconnection agreement amendments. Should

there be a future proceeding about the actions of CLECs like Eschelon, McLeodUSA, and others

that entered into such agreements, Eschelon would demonstrate the reasons for and

consequences of its actions and the impact of any proposed remedies. This would not

necessarily be to excuse Eschelon's actions, but as evidence for the Commission to consider

making a decision about what, if any, consequences should be imposed upon Eschelon for its

participation in the agreements.

I. ESC]-IELON'S EXPERIENCE IN ARIZONA

Eschelon began providing telecommunications service in this State with a competitive

alterative to Qwest in 2000. See, Docket No. T-03406A-99-0742. Obviously, critical to

Eschelon's entry into the market was the company's Interconnection Agreement with Qwest.

This agreement was approved by the Commission on April 28, 2000, and filed by Qwest with

this Commission for approval, as required by Section 252 of the Federal Telecommunications

Act of 1996 ("Federal Telecommunications Act" or the "Act"), 47 U.S.C. § 252. Since the

signing of that Interconnection Agreement, a myriad of issues has arisen between the companies,

in certain circumstances requiring amendment of the Interconnection Agreement. In fact, Qwest

and Eschelon have entered into and tiled 15 interconnection agreement amendments, aside from

the unfiled agreements at issue here.
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Since 2000, Eschelon has fought hard to bring the benefits of competition to Arizona.

Eschelon now serves approximately 4800 customers in the State with over 21,000 lines and has

39 employees. Eschelon has invested substantial resources in the State and has become one of

the most significant competitors Qwest faces in this market. Of course, despite this success,

Qwest continues to dominate the market, with over 50 times the annual revenues of Eschelon.

11. QWEST'S, NOT ESCHELON'S, BEHAVIOR IS THE SUBJECT OF THIS
DOCKET.

From its inception, this case has been about Qwest's actions and what

consequences should be imposed upon Qwest for those actions. A review of the Commission's

approach to this matter demonstrates that the scope of this case is Qwest's behavior.

On April 8, 2002, the Staff of the Arizona Corporation Commission initiated this docket.

The docket was opened:

"fur the purpose of conducting an inquiry into whether Qwest Corporation
("Qwest") has complied with Section 252(e) of the Telecommunications Act of
1996. In this docket the Commission will review whether Qwest should have
tiled certain agreements for Commission approval, and if so, whether any
remedial action is appropriate."

Procedural Order, p. 1, April 18, 2002(emphasis added). Accordingly, the docket was captioned:

In the Martel* ofQwe5t_Corporation is' Compliance with Section 252(e) of the

Telecommunications Act of]996.

On June 7, 2002, Staff issued its first Report and Recommendation in this docket. In its

Report Staff analyzed the agreements and recommended the imposition of penalties on Qwest.

No recommendations were made as to Eschelon.

On June 17, 2002, the Commission issued a Procedural Order, stating: "In this docket the

Commission will review whether Qwest should have filed certain agreements for Commission

approval, and if so, whether, and what, remedial action is appropriate. ll

3



I
\

On August 14, 2002, Staff issued its Supplemental Staff Report and Recommendations,

in which Staff concluded that "the hearing on Qwest's compliance with Section 252(e) should be

limited to why Qwest did not file the various agreements with the Commission for approval
l l

Staff Supplemental Report, August 14, 2002, p. ll. Again, in Staffs Reply Comments on the

Supplemental Report, Staff stated: "The purpose of the hearing is to address why Qwest did not

tile certain agreements with the Commission for approval." Staffs Reply To Comments of

WorldCom, AT&T and RUCO on Its Supplemental Report, Sept. 4, 2002, p.5.

The Arizona Corporation Commission's November 7, 2002 Procedural Order (the

"Order") established the scope of this hearing as follows:

The Section 252 issues concern whether Qwest violated its obligation to file
certain agreements with this Commission and if it did, what remedies are
appropriate. The scope of the hearing in the Section 252(e) proceeding will
determine when Qwest should file agreements with CLECs for Commission
approval, why Qwest failed to file certain agreements, whether Qwest knew or
should have known the appropriate criteria at the time it failed to file the
agreements, which agreement should be filed Linder the standard and whether
Qwest should be subj act to monetary and/or non-monetary penalties if it violated
the standard. In addition, the Commission should determine if Qwest's conduct
violated any other law, Commission Order or rule. (Emphasis added)

Order, p. 5, at 110-17. Procedural Order, Nov. 7, 2002, p.5.

Consistent with this statement, the Commission ordered a "hearing to determine if Qwest

violated its obligation to tile certain intercomlection agreements with the Commission. .."Id. at 6.

Consistent with this scope, Qwest was directed to tile direct testimony and was allowed

to file rebuttal testimony in response to Staff and intervenor testimony. Qwest has been and is

the focus of this proceeding. There has been no order for an investigation of Eschelon, nor any

notice that Eschelon's rights, privileges and property would be at risk in this proceeding. No

order of the Commission or Administrative Law Judge ever alleged that Eschelon was the

subject of this investigation or was in jeopardy of facing punishment as a result of this docket.
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111. DESPITE THE SCOPE OF THE PROCEEDING, PARTY
RECOMMENDATIONS INCLUDE SEVERE PENALTIES FOR ESCHELON.

Despite the explicit Commission statement limiting the scope of this proceeding to

remedies against Qwest, both the Staff"s and RUCO's testimony recommend punishment for

Eschelon. For the Commission to adopt remedies in this proceeding that would punish Eschelon

would violate due process under both state and federal law. Moreover, the particular

consequences proposed by the parties, discriminatory rates, would violate the anti-discrimination

and competitive entry provisions of the federal Telecommunications Act of 1996 and A.R.S. §

40-334.

Eschelon urges the Commission to reject those portions of RUCO's and Staffs testimony

recommending remedies to be imposed against Eschelon in this docket.] If, based on this record,

the Commission determines that it wants to pursue penalties against Eschelon, a separate

proceeding should be opened.

a. RUCO and Staff's Proposal To Exclude Eschelon from Future Discounts
Available to its Competitors Would Unjustly Penalize Eschelon.

While Staff and RUCO were at times reluctant to characterize their recommendations

about Eschelon as penalties, its clear that the intent and affect of their recommendations is to

penalize Eschelon (and McLeodUSA), as well as Qwest. These proposals go far beyond simply

allowing other CLECs to have the benefits of the unfiled agreements, a proposal with which

Eschelon does not disagree. These proposals would directly and substantially harm Eschelon,

with the purpose and effect of peualizing Eschelon.

Specifically, the recommendation of Staff and RUCO would prohibit Eschelon (and

McLeodUSA) from receiving a credit totaling 10% of its purchases of Section 251 (b) or (c)

1 The Minnesota Commission originally decided to impose remedies on Esehelon and McLeod. Order Assessing
Penalties, MPUC Docket P-421/CI-02, February 28, 2003. However, upon reconsideration, the Minnesota Public
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services and intrastate access for from 18 months (Staff) to five years (RUCO)following the date

of the decision in this matter. Staff Exhibit ST-2. at pp. 91-92. RUC() Exhibit R-lA at p. 22,

lines 16-18. This credit would be available to all other CLECs except Eschelon and

McLeodUSA, even those CLECs that had unfiled agreements of their own.

Shoul.d Eschelon have a properly-noticed hearing on proposed remedies to be imposed on

it, Eschelon would be prepared to prove that, based upon culTent purchases, and not taking into

account potential growth, disqualifying it firm this credit would be estimated to cost Eschelon

between $600,000 and $2,000,000 Thus, adoption of this proposal would constitute a huge

penalty on Eschelon that would exceed that imposed on Qwest, on a comparative basis. See,

Eschelon Telecom of Arizona, Inc.'s Preheating Statement, March 14, 2003.

This proposal is clearly intended to punish Eschelon. RUCO witness Johnson testified:

"I felt some adverse consequence needed to occur for Eschelon and McLeod to
send a signal to CLECs that if you encounter a gray area, no matter how much
pressure you might be under from your dominant supplier to comply, if you are
very concerned that this might cross the line, you need to resist rather than just
cave in. So I viewed it as a question of there needed to be some adverse
consequences for those coniers..."

Tr. Vol. 111. P. 552: 18-25-P.553: 1-4.2

Staff Witness Kalleberg, testified that excluding Eschelon from the future discount was

also a penalty. Tr. Vol. IV, p. 927: 12-20. She testified that these nolmlonetary penalties were in

part an attempt to "craft remedies that are going to have a detergent effect..." Id. p. 872:13-25 .

Despite their intent to punish Eschelon, and the scope of the recommendation, the parties

admittedly did not thoroughly evaluate the affect of their recommendations on Eschelon. This is

not particularly surprising since the parties were focusing on the activities and remedies for

Utilities Commission changed its mind and decided not to penalize Eschelon and McLeod. This took place at a
Commission meeting on April 8, 2003. No order has been issued to date.
2 Reference to the transcript are by volume, page number and line number.
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Qwest. Thus Staff admitted that the remedy may exceed the benefits of the agreements that

Eschelon actually received. Tr. Vol. IV, p. 873: 4-9. Staffs witness admitted that she did not

look at the costs incurred by Eschelon under the contracts, nor did she not examine the value of

consulting services provided under the agreements. Id. at 871. Staff did not analyze what

impact its recommendation would have on Eschelon in the market, Id p. 874:2- 13, did not

examine whether the impact on Eschelon and McLeod was proportional to the benefits received

by each, Id. pp. 8'/7:9-18; did not analyze what part of the settlement terminating the agreements

was for the release of claims against Qwest, Id. p. 878, and has not done any projection of the

amount of the forward-looldng credit, Id. p. 926:19-25, p. 927:l-20.

In general, both Staff witness Kalleberg and RUCO witness Johnson testified that neither

analyzed what financial or competitive impact this recommendation would have on Eschelon.

Id. p. 87432-13, Tr. Vol. III, p. 554:17 -- p. 557114.

Likewise, RUCO witness Diaz-Cortez testified on cross-examinadon that she did not

examine the costs that Eschelon incurred in implementing the contract, did not attempt to place a

value on the consulting sem'ces provided by Eschelon, did not investigate the claims that

Eschelon settled as part of the agreement, Id. p.775: 8 and-had no criticism of Eschelon's

accounting practices. Tr, Vol. W, p.777, lines9-16. In fact she testified that many of these

issues were not part other analysis. Id. p. 780:21 - 781 :4.

The parties' rather cavalier attitude toward the scope and consequences of this substantial

penalty on Eschelon points out the inappropriateness of imposing penalties on parties who were

not the subject and focus of the investigation. This further makes the point that the effect,

magnitude and appropriateness of any penalty on Eschelon is not a matter that has been

thoroughly explored in this proceeding.
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RUCO also proposed that Eschelon should pay no less than $100,000 into a fund

to facilitate arbitrations. RUCO Exhibit R-1A at p. 48, lines 10-14. This is clearly a penalty

imposed on Eschelon for its involvement in the agreements. RUCO has given no explanation for

the amount or the legal basis for such a penalty. Tr. Vol. III, p. 562:5-563:8. Imposition of such

a penalty in this docket is not justified by the record, is without statutory support and violates

Eschelon's due process rights.

b. Eschelon Does Not Object to Being Excluded From Discounts for Past
Periods.

Staff also recommends that Eschelon be prohibited from collecting the cash payments

given to its competitors totaling 10% of the purchases of Section 25l(b) or (c) services and

intrastate access from Qwest in Arizona during the time period January l, 2001 through June 30,

2002, a period of 18 months. Staff Exhibit ST-1 (Kalleberg Direct), pp. 90-91. While Eschelon

understands and does not oppose Staff's desire to give Eschelon and McLeod's competitors

financial benefits equal to those Eschelon and McLeod received, it should be recognized that the

recommendations concerning 10% discounts for past purchases in themselves provide a large

benefit to other CLECs that exceed the benefit that Eschelon obtained from the agreements. In

effect, this retroactive discount to other carriers, without the costs, already imposes a negative

consequence upon Eschelon. Nevertheless, despite the due process concerns expressed below,

Eschelon does not object to this recommendation.

The 10% discount proposal appears to be predicated upon the assumption that the UNE-

Star agreement that was associated with the untiled agreements was fairly priced without any

discount, and that the discount represents, in Toto, an undue advantage denied to other

competitors. However, the economics of the unfiled agreements can only be understood when

considered in tandem with the filed UNE-Star amendment. Eschelon incurred substantial costs
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in implementing, billing and converting from UNE-Star to UNE-P. Since the proposed remedies

would not require competitors to buy UNE-Star, this remedy gives Eschelon's competitors much

greater an advantage than Eschelon ever received.

The Commission should also note that as a part of the Agreements Eschelon incurred

substantial costs and had to waive any and all existing claims against Qwest arising out of

disputes concerning service credits, CABS, UNE-E line and UNE-E Non-Recurring Charge

credits and disputes concerning claims of anti-competitive conduct and unfair competition.3

Other CLECs will not be required to incur those costs nor give up equivalent claims, nor to

purchase UNE-Star to obtain the 10% discount. Again, Staff admitted that it did not examine the

costs incurred by Eschelon in conjunction with these contracts nor the value of the claims given

up in making its recommendation. Tr. Vol. IV. p. 871: 10-18, p. 877: 2 - 878: 1»25.

Fulthennore, Eschelon was subject to the agreements from November 15, 2000, to March

1, 2002, a period of 15 and 1/2 months, rather than 18 months and not close to five years.

Furthermore, Qwest actually stopped providing the credit after only eleven months. Staff

acknowledged those facts but choose to provide the agreement to other CLECs for the longer

period of time. TR. Vol. IV. p. 923:3-25-p.924:l-10. Staffs witness referred to this proposal as

a "nonmonetary penalty." Id. p. 924:5-10.

Despite the limitations of Staffs analysis, and its punitive aspects, and despite Eschelon's

due process concerns, Eschelon does not object to its proposal for backward looking remedies.

Escheloncan not, however,agree to the other remedies proposed byStaff and RUCO.

3 See, Settlement Agreement, March 1, 2002, Section 2(a).
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Iv. IMPOSITION OF THE PROPOSED PENALTIES ON ESCI-IELON WOULD
CONSTITUTE A VIOLATION OF ESCHELON'S DUE PROCESS RIGHTS AND
WOULD BE CONTRARY TO STATE AND FEDERAL LAW.

Excluding Eschelon &om future discounts on wholesale services firm Qwest that would

be available to all other CLECs is discriminatory, anti-competitive and contrary to the

Telecommunications Act of 1996 and A.R.S. §40-334. In addition, to impose such a penalty in

this proceeding would also be a violation of due process and the Administrative Procedure Act,

A.R.S. § 41-1001, et. seq.

Arizona law makes clear that a person aggrieved by the actions of a governmental agency

is entitled to due process. McGee v. Arizona State Board of Pardons and Paroles, 92 Ariz.3l7,

376 P.2d 779 (1962). Arizona law also requires that any party affected by a contested case must

receive reasonable notice, including a short and plain statement of the matters asserted against

that party. ARS § 41-1061. The coins have stated that findings of the Commission must be

based exclusively on matters officially noticed. Western Gillette, Inc. v. Arizona Corporation

Commission, 121 Ariz. 541, 592Pad 375,377, January 30,1979 (rehearing denied). Failure to

notify a party of the charges or violations can constitute a denial of due process. Sulger v.

Arizona Corporation Commission, 423 P.2d 145, Ariz.App. 1967.

a. Requiring Qwest to Provide a Discount to All Competitors Except Eschelon
is Contrary to the Telecommunications Act and State Law.

Under the remedies proposed, Eschelon could find itself purchasing UNEs and wholesale

services from Qwest at a higher rate than all but one of its competitors for a period of up to five

years in the future. Nothing in the Telecommunications Act or state law allows for the

imposition of discriminatory rates on one or two competitors. Certainly that can not be done ina

proceeding where the competitors are not the subject of the investigation.
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Under the Act, Qwest has the duty to provide all CLECs with interconnection, resale and

unbundled network elements "on rates, terns, and conditions that are just, reasonable, and

nondiscriminatory, in accordance with the terms and conditions of the agreement and the

requirements of this section (251) and section 252." 47 U.S.C. 251(a),(b) and (c). The Act

requires that state commission determinations on the rates for interconnection and network

elements be based on cost and be nondiscriminatory. 47 U.S.C. 252(d). Nothing in the Act or

state law allows the Commission to set aside these requirements.

The very purpose of this docket is to determine whether Qwest violated the Act by,

among other things, providing discriminatory rates and terms. Eschelon certainly agrees that to

the extent such discrimination has occurred in the past the Commission can require Qwest to

rectify that discrimination by providing those same benefits to other coniers for an equivalent

time period. However, the Commission is not justified in creating an entirely new set of

discriminatory rates for a future period.

This remedy also violates Section 253 of the Act. Section 253(a) provides that a state

may impose a requirement that "may prohibit or have the effect of prohibiting the ability of any

entity to provide any interstate or intrastate teleconmlunications service." Section 253{b)

provides that any actions by the state must be imposed "on a competitively neutral basis . l l

Excluding Eschelon for eligibility for a discount available to its competitors would not meet the

conditions outlined in Section 253 of the Act.

Finally, A.R.S. § 40-334 prohibits Qwest from charging discriminatory rates or otherwise

subjecting Eschelon to "any prejudice or disadvantage." Excluding Eschelon from future

discounts would clearly violate this statute.

In summary, the penalties proposed to be imposed on Eschelon by Staff and RUCO are

unreasonable and are not consistent with the Act or state law.
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v. THE COMMISSION SHOULD CONSIDER MITIGATING FACTORS IN
IMPOSING CONSEQUENCES ON ESCI-IELON.

If Eschelon were to have a hearing on possible penalties, it would show to the

Commission the circumstances surrounding its involvement in the unfiled agreements and the

factors which would tend to mitigate the degree that it should be punished for its role in such

agreements. 4 That is rightfully an issue for another proceeding. However, should the

Commission proceed to consider remedies against Eschelon on the current record there are

several mitigating factors that the Commission should consider in considering recommendations

as to Eschelon.

a. Qwest Dictated The Handling Of These Agreements.

As RUCO witness Ben Johnson states in his testimony "ILE Cs often have such

substantial market power that, if unchecked, they can basically bully CLECs into accepting terns

and conditions that are contrary to the best interests of the CLEC, and contrary to the public

interest." RUC() Exhibit R-1A, p. 14, lines 7-18, Johnson further testifies that Qwest used its

monopoly power "to force celiain CLECs into agreements they would otherwise not have

entered into. , ." Id at p. 17, lines 4-7. Similarly, in this case, Qwest imposed certain demands on

Eschelon at a time when Eschelon faced the problems of poor service by a sole supplier (i. e.

Qwest) and was struggling to establish itself in the market. See, Staff Ex. S-7, Deposition of

Richard A. Smith, p.136, lines 13-22, StaffEd. S-13, and StaffEd. S-8, Affidavit off. Lynne

Powers.

The agreements at issue were not tiled with this Commission for one simple reason -

Qwest's insistence that they be handled in this manner. As Eschelon's President and Chief

Operating Officer, Richard Smith, has stated:
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It is clear that Qwest wanted to keep the agreements confidential, that was
something I knew they wanted to do, but I'm not sure of all the motivations
behind why they wanted to do it. But clearly from my perspective, if I didn't
keep the agreements confidential, then I'd have no agreements. Qwest wouldll't
have honored any of the pricing issues, the escalation issues, the service issues,
and so on,5

Staff Exhibit ST- 57 at p. 136. At the same time, Eschelon was encouraging Qwest to file these

agreements, doing so on a number of occasions. Id. p. 140. But ultimately, Qwest left Eschelon

with a simple choice - - either keep the agreement confidential or have no agreement.

Apparently, other CLECs encountered similar demands by Qwest and understandably

came to the same conclusion as Eschelon, moving ahead with the agreements. For example,

RUCO witness Clay Deanhardt has described an unfiled agreement between Qwest and Coved.

Mr. Deanhardt, served for a time as Senior Counsel for Covad and was "responsible for Coved's

interconnection relationship with Qwest." RUCO Exhibit R-IB, p, 4:12-18. In his testimony

Mr. Deanhardt explained that Qwest insisted on not submitting an agreement with Covad to the

Arizona Commission for approval. Coved agreed to this treatment, despite Mr. Deanhardt's

testimony that he believed the agreement to be an interconnection agreement requiring filing for

approval. Id. p. 69: 11-22. Mr. Deanhardt explained Coved's failure to "force" Qwest to file the

agreement in this way:

I cannot and do not speak for Coved. In my own mind, it was clear that Qwest would not
enter into the agreement if Coved demanded that it be tiled. Qwest, however, was
Covad's sole and monopoly supplier of collocation, loops, and other network elements
necessary for Coved to provide service to its customers. Qwest's service in providing
those elements to Covad was absolutely awful, and the Covad Agreement was a way to
try to improve that service. Improving service was critical to Coved's viability at the
time.

Id. p. 70:6-12 (emphasis added).

4 Eschelon takes issue with many of the allegations made by RUCO witness Deanhardt as pointed out in Staff Ex. S-
13. Eschelon would contest their allegations should a proceeding about Eschelon's actions take place.
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Demanding confidentiality, or, at Minimum, demanding that agreements not be filed with

regulatory commissions was Qwest's quid pro quo for entering into agreements with any number

of CLECs. Perhaps die best evidence of this comes 80m the Colorado Public Utilities

Commission, which has now required the filing of over 40 agreements between Qwest and more

than a dozen of its competitors.6 Obviously, any number of other competitors struggling to enter

the marketplace faced the same choice as that faced by Eschelon and came to the same

conclusion. If CLECs wanted to remain viable, Qwest simply left them no choice but to

acquiesce to Qwest's demand that their agreements not be tiled for regulatory approval.

b. Qwest Has A History Of Entering Into "Confidential" Agreements With Its
Competitors.

Qwest's unfiled agreements with Eschelon are far from unique. As this Commission and

other commissions have learned, Qwest entered into "confidential" or "u.nfi1ed" agreements with

a number of other competitors, including McLeod, Coved, and other small CLECs. Staff

concluded that Qwest entered into 28 untiled agreements with ten different CLECs in the state of

Arizona. Staff Exhibit ST-2, p. 11. In fact, Qwest's practice of entering into agreements with its

competitors, failing to file those agreements, and gaining its competitors' silence in proceedings

Qwest viewed as critical to Qwest's interests began with Qwest's entrance onto the scene as an

incumbent local exchange carrier ("ILEC"). A key part of Qwest's strategy for gaining state

commission approvals of its merger with US West was to enter into confidential settlements with

its competitors Given Qwest's history, Eschelon reasonably assumed that any number of other

CLECs could have had agreements with Qwest similar to the Eschelon Agreements. Further,

5 In the Matter of Qwest Corporation's Compliance with Section 252(e) of the Telecommunications Act of 1996,
Arizona ComoraNon Commission Docket No. RT-00000F-02-0271, Smith Deposition, October 26, 2002, Tr. p. 136
("Smith Transcript. ")
c Colorado Public Utilities Commission Docket No. 02I-572T> Decision No. C02-1214, Appendix 2.
7 See, e.g., MMesota Public Utilities Commission Docket No. P-3009, 3052, 5096, 421, 3017WA-99-1192, Order
Accepting Settlement Agreements and Approving Merger Subject to Conditions, .Tune 28, 2000, pp. 1-2.
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Qwest openly and publicly alerted its regulators and its competitors that "confidential"

agreements would become standard operating procedure when trying to do business with Qwest.

c. Eschelon Has Fully Cooperated With Regulators Regarding These Unfiled
Agreements.

Eschelon has made every effort to fully cooperate with Arizona state regulatory agencies

regarding these unfiled agreements. Eschelon produced witnesses for deposition who provided

extensive testimony regarding the agreements. Eschelon responded fully to discovery, including

the production of hundreds of pages of documents. Further, Eschelon has submitted multiple and

substantial written filings to the Commission detailing its experiences with Qwest under these

agreements.

As these efforts demonstrate, Eschelon has taken every reasonable step to cooperate with

regulators regarding any concerns raised by the unfiled Agreements.

d. Neither the Act nor State Law Required Eschelon to File the Agreements.

Under the Federal Telecommunications Act, any obligation to tile the untiled

Agreements with this Commission for approval rested squarely with Qwest Nothing in the Act

or in state law requires CLECs to unilaterally file such agreements. The Act requires that

interconnection agreements "be submitted for approval" to state commissions.9 The obligation

to submit agreements for approval must be read in the context of the unique obligations imposed

on incumbent local exchange carriers ("ILE Cs"). 10 Such reading demonstrates that the ILEC

alone bears the responsibility of filing agreements for approval. This is consistent both with

FCC pronouncements concerning the Act and, most importantly, with the fundamental public

policy underlying the entirety of the Act.

8 For purposes of this brief, Eschelon will not argue whether or not the Unfiled Agreements constitute
"interconnection agreements" as that tern is contemplated in the Act but will assume that tiling was required.
9 47 u,s.c §252.
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In discussing voluntary negotiations, the Act specifically focuses on the duties of an

ILEC, once it has received a request for interconnection, services, or network elements pursuant

to § 25191 This linkage between sections 251 and 252 makes clear that the obligation for filing

interconnection agreements resides with an incumbent such as Qwest. Even Qwest recognizes

this point, having declared that "Qwest recognizes that an ALEC's non-compliance with

special regulatory obligations is a serious matter."l2 Under the Act, it is the incumbents, not

CLECs, who hold the obligation of tiling interconnection agreements with the state

commissions.

The FCC has not explicitly addressed the issue of a CLEC's obligation, if any, to file

interconnection agreements with state commissions. Rather, the FCC has often used general

language such as referring to the requirement that all contracts "be file," without specifying the

filing party.l3 However, in its First Report and Order, the FCC included a discussion regarding

the ability of CLECs to gain access to the facilities of an incumbent LEC that is instructive.

There, the FCC noted that:

Section 252 governs procedures for the negotiation, arbitration. and approval of
certain agreements between incumbent LECs and telecommunications coniers. 14

Airer discussing the pertinent provisions of Section 252, and certain provisions of Section

251 cited in that section, the FCC stated that "Section 252 dies not impose any obligations on

utilities other than incumbent LECs, and does not grant rights to entities that are not

telecommunications providers."15 While the FCC was specifically addressing the issue of access

'0 See, @~g»  47 u.s.c.§ 2 5 1 4 )
11 47 USC §252(a) (1) .

12 Qwest's Opening Eriefkegarding Penalties, Minnesota Public Utilities Commission Docket No. P-421/C1-02-
197, November 8, 2002, p. 5 (emphasis added).
13See, Ag., Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, cc Docket
No. 96-98, First Report and Order, 11 FCC Red 15499 (1996), 11 167. ("Firsl' Report and Order").
14 First Report and Order, 111227 .
I:> Id, it 1230.
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to facilities in this discussion, its statement that Section 252 places obligations on no entities

other than ILE Cs is consistent with the both the language and spirit of the Act.16

Finally, throughout its First Report and Order, and indeed in subsequent proceedings, the

FCC recognized that Congress has specifically designed the Act to address the ILE Cs' superior

bargaining power and the ILE Cs' incentives (or lack thereof) in dealing with competitive

carriers.'7 The FCC noted that "as distinct from bilateral commercial negotiation, the new

entrant comes to the table with little or nothing the incumbent needs or wants."l8 At the same

time, the new entrant is entirely dependent on the ILEC for the services required in order to enter

the market. Given this, the FCC has appropriately focused on the obligations of the incumbents

under the Act and has thus far declined to extend significant regulatory obligations, such as the

filing of interconnection agreements, to CLECs.

Eschelon respectfully urges the Commission to hold that, to the extent that any legal

requirements were not complied with, it was Qwest that caused any violations, not Eschelon.

The mies do not place on Eschelon the duty of unilaterally filing these agreements and Eschelon

should not therefore be taken to task for its failure to take such action.

Finally, given the state of the law and the circumstances Eschelon found itself in, any

failure by Eschelon to file these agreements certainly did not constitute a lowing and

intentional violation on the part of Eschelon. Moreover, as discussed above, Eschelon has fully

cooperated with state regulators throughout the proceedings analyzing these untiled Agreements.

Further regulatory action against any entity other than Qwest is simply unwananted and

counterproductive to the overarching goal of encouraging competition.

us Further, Eschelon is not aware of any state regulatory agency in which it operates that has found CLECs to have a
duty under the Act to unilaterally file interconnection agreements.
17 See, Ag.,First Report and Order, 11 15.
18 ld.
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CONCLUSION

In conclusion, Eschelon regrets its involvement with the unfiled agreements and

apologizes to the Commission and the parties for its paNicipation in them. Eschelon has

cooperated with Staff and RUCO in their investigation of this matter. Eschelon is not taking the

position that it should suffer no consequences for its role in the agreements. However, this case

is not the proper forum for a discussion and decision on the role of Eschelon and the

consequences of its actions. Eschelon urges the Commission to limit this case to the actions of

and remedies to be applied to Qwest, consistent with the Commission's previous statements of

the scope of this matter. To the extent that the Commission wishes to apply remedies to

Eschelon, we ask that you consider the arguments above and our unique circumstances. Under

the proposal by Staff for retrospective discounts, Eschelon's competitors will receive all of the

benefits and none of the costs of the unfiled agreements. This will give Eschelon's competitors a

significant edge in the near future. However, Eschelon does accept that consequence.

Respectfully submitted,

I M

Dated : 30 2003 (
9

Dennis D. Ahlers
Senior Attorney
Eschelon Telecom, Inc.
730 Second Ave. South, Suite 1200
Minneapolis, MN 55402-2456
612.436.6249

Attorney for Eschelou Telecom, Inc.
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