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BEFORE THE ARIZONA CUKPORATION COMMISSION: /714 772
Arizona Corporation Commission SR

WILLIAM A. MUNDELL

CHAIRMAN DOCKETED 0 IN-3 P I 45
JIM IRVIN

COMMISSIONER JAN 0 3 2003 AZ CORP COMMIC
MARC SPITZER DOCUMEN :

COMMISSIONER DOCKETED BY (M/ T

IN THE MATTER OF QWEST CORPORATION"S DOCKET NO. RT-00000F-02-0271
COMPLIANCE WITH SECTION 252(e) OF THE
TELECOMMUNICATIONS ACT OF 1996.

BY THE COMMISSION:

On December 3, 2002, RUCO filed a Motion to Compel in the above-captioned matter. In its
data requests RUCO sought the names of the attorneys and other information, which Qwest had
refused to answer based on attorney client privilege. RUCO argues that a prima facie showing of
fraud on the part of the client defeats the attorney client privilege. RUCO claims that it has met its
burden of establishing a prima facie case of fraud in its filing of August 29, 2002, in which it outlines
an alleged scheme between Qwest, Eschelon and McLeod to deceive the Commission and the public.

On December 12, 2002, Qwest filed an Opposition to RUCO’s Motion to Compel. Qwest
argues that RUCO has not presented evidence to support the required elements of fraud and has not
shown that Qwest attorneys undertook representation of the company for the express purpose of
defrauding the Commission and the public.

By Procedural Order dated December 4, 2002, the Motion to Compel was set for oral
argument on December 13, 2002. At the December 13, 2002 Procedural Conference, Qwest agreed
to supplement its responses to RUCO’s Motion to Compel, and the parties agreed that following
supplementation they would contact the Administrative Law Judge if a discovery dispute remained.

On December 18 and 19, 2002, Qwest and RUCO contacted the Administrative Law Judge to
request a Procedural Conference to address the remaining dispute concerning the “fraud exception” to
the attorney client privilege.

RUCO filed a Reply to Qwest’s Response to Motion to Compel on December 19, 2002.

Qwest submitted supplemental authority on December 27, 2002.
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DOCKET NO. RT-00000F-02-0271 ET AL.

Pursuant to Procedural Order dated December 20, 2002, a Procedural Conference convened
on December 30, 2002, for the purpose of addressing the issue of the fraud/crime exception to the
attorney-client privilege.

RUCO alleged in its August 29, 2002 Report that Qwest, along with Eschelon and McLeod,
participated in a scheme to discriminate against other CLECs and undermine competition. RUCO
argues that in order to understand why Qwest did not file the agreements as required under Section
252 of the Telecommunications Act, the Commission must know why Qwest’s attorneys permitted
such a scheme to take place. RUCO is seeking disclosure of communications between Qwest
attorneys and Qwest employees which normally would be protected by the attorney-client privilege.
RUCO argues that the crime/fraud exception to the attorney client privilege makes such otherwise
protected communications subject to disclosure. RUCO states it wants the information to: 1) find out
what happened; and 2) to make sure there are processes in place to prevent such occurrences in the
future.

Qwest argues that under the law, to pierce the attorney client privilege RUCO must make: 1) a
prima facie showing of the nine elements of fraud; and 2) a prima facie showing that the attorney was
retained to promote the fraudulent conduct. Qwest argues that neither the facts alleged in RUCO’s
August 29, 2002, Report, nor the findings in the Minnesota Commission’s Order are enough to
support either prong of the test, much less both, which is necessary to defeat the privilege.

The purpose of the attorney-client privilege is “to encourage full and frank communication

between attorneys and their clients and thereby promote broader public interests in the observance of

law and administration of justice.” Medical Laboratory Mgmt. Consultants v. American

Broadcasting Co., 30 F. Supp.2d 1182, 1205 (D. Ariz. 1998). The Medial Laboratory case (citing

Laser Industries) sets forth the showing necessary to overcome the privilege pursuant to the

fraud/crime exception: “[flirst, ‘the challenger must present evidence which, if believed by the jury
would establish the elements of [the alleged crime or fraud]’”, and second, “the movant must make ‘a

prima facie showing that the attorney was retained in order to promote intended or continuing

criminal or fraudulent activity.”” In Laser Industrial, Ltd., v. Reliant Technologies, 167 F.R.D. 417,
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441 (N.D. Calif. 1996), the Court held that in a civil case, the judge must “deny a motion to penetrate
the attorney-client privilege under the crime/fraud exception if, after considering all the evidence and
argument offered by both the challenger and the party who is invoking the privilege, the judge cannot
say that it is more likely than not that the party resisting the disclosures sought or used legal advice to
commit or to try to commit a crime or fraud.”

The Arizona Court of Appeals, in State v. Fodor, 179 Ariz. 442, 450 (Ct App. 1994),

acknowledged the importance of both prongs of the inquiry, finding that the second prong (a prima
facie showing that the attorney was retained for the express purpose of promoting the fraud) is
essential to overcoming the privilege. Because of the importance of the privilege, courts must
proceed cautiously in piercing the privilege, especially during the discovery phase of the proceeding.
See Laser 167 F.R.D. at 423-424 (N.D. Calif. 1996).

In its written Motion and Reply, RUCO argues that it has established a prima facie case for
fraud, or a fraudulent scheme, in its August 2002 Report. RUCO specifically cites to emails and
letters either to or from Qwest attorneys from McLeod or Eschelon attorneys. In addition, at the
December 30, 2002, oral argument RUCO referred for the first time to Qwest’s alleged violation of a
criminal statute, A.R.S. §13-2311, as a basis for piercing the privilege.1 Further, at the December 30,
2002 Procedural Conference, RUCO attempts to demonstrate that it has established a prima facie case
for the nine elements of fraud. See pages 8-10 of the transcript for the December 30, 2002 Oral
Argument.

In this case, RUCO has not met its burden to present evidence to establish a prima facie case
of fraud. RUCO relies on its August 28, 2002 Report to support its claim of Qwest’s participation in
a “fraudulent scheme,” but the existence of a couple emails and/or letters cited in the August Report
is not sufficient evidence to make a prima facie case for fraud. Based on the entirety of the record to

date, the evidence relied upon in RUCO’s Report is not sufficient to support its challenge to the

"AR.S. §13-2311 provides: “Notwithstanding any provision of the law to the contrary, in any matter related to the
business conducted by any department or agency of this state or any political subdivision thereof, any person who,
pursuant to a scheme or artifice to defraud or deceive, knowingly falsifies, conceals or covers up a material fact by any
trick, scheme or device or makes or uses any false writing or document knowing such writing or document contains false,
fictitious or fraudulent statement or entry is guilty of a class 5 felony.”
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privilege. However, this Procedural Order says nothing about whether RUCO will be able to make a
case for fraud at the hearing.

RUCO also relies on the Minnesota Commission’s findings that Qwest violated federal and
state law by not filing the agreements. The Minnesota Commission found that Qwest willfully failed
to file the agreements. The Minnesota Commission did not make a finding of a fraudulent scheme.
The existence of the findings of the Minnesota Commission may be prima facie evidence that Qwest
intentionally failed to file certain documents that it should have, but it is too great a leap to infer a
fraudulent scheme based on the Minnesota findings.

RUCO argues that really it is not trying to prove fraud, but fraudulent scheme. See Transcript
of December 30, 2002 Oral Argument at page 48. For the elements of “fraudulent scheme” RUCO
evidently looks to A.R.S. §13-2311. RUCO cited A.R.S. §13-2311 of the first time at the December
30, 2002 oral argument, but did not present sufficient information about this statute to allow a
determination of its relevance in this Commission proceeding. At this time, we cannot say it is more
likely than not that Qwest used legal advice to violate A.R.S. §13-2311, nor can we determine this
Commission’s jurisdiction over such claim.

The second prong of the inquiry is whether RUCO has made a prima facie case that Qwest
retained or sought the advice of its lawyers to perpetuate the fraud. RUCO has not cited any evidence
that such is the case.

RUCO has access to voluminous discovery, and has made use of that discovery as evidenced
by its August 2002 Report. Qwest has agreed to make its attorneys and non-attorney employees
involved in the relevant transactions available for deposition, and to allow RUCO to ask questions
about negotiations with third parties and other non-privileged communications. Thus, RUCO is not
being prevented from preparing its case. However, it must do so at this time, without access to
privileged communications.

Although RUCO has not met its burden at this time, we are not by this finding precluding
RUCO from attempting to make a stronger showing at the hearing. As the Laser court recognized, “a

determination about whether to pierce a privilege under the crime/fraud exception that is made during
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the discovery stage of litigation does not represent the challenger’s only or last opportunity to mount
evidence on this issue, the challenger can try again during the trial—and at that stage, the challenger
may be able to present additional evidence to support the inference.” 167 F.R.D. at 435.

Finally, RUCO states that because it wants its expert to be present at the depositions of
Qwest employees, and for the convenience of its expert, it wants the Commission to require Qwest to

bring those employees to Arizona for deposition. RUCO cites Rogers v Fenton, 115 Ariz. 217, 564

P.2d 906 (Ct. App. 1977) for the proposition that because the deponents are corporate employees they
should be required to come to the place of the hearing for deposition. We do not find RUCO’s
situation persuasive, and decline to grant RUCO’s request.

IT IS THEREFORE ORDERED that RUCO’s Motion to Compel communications between
Qwest attorneys and Qwest employees that are protected by the attorney client privilege is denied.

IT IS FURTHER ORDERED that RUCO’s request to order Qwest employees for whom it has

issued notices of deposition to appear in Arizona for the purpose of deposition is denied.
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IT IS FURTHER ORDERED that the procedural schedule established in the November 7,

2002 Procedural Order is modified as follows:

Intervenor testimony

Staff testimony/ Intervenor Response
to other Intervenor testimony

Qwest rebuttal testimony
Pre-hearing conference

Hearing®

January 21, 2003

February 7, 2003
February 21, 2003

February 26, 2003 at 10:00 a.m.
March 3, 2003 at 10:00 a.m.

IT IS FURTHER ORDERED that the Presiding Officer may rescind, alter, amend, or waive

any portion of this Pro/ce,giural Order either by subsequent Procedural Order or by ruling at hearing.

DATED this j 2 day of January, 2003.

Jax

%,ZMM L )

.RODDA

AD ISTRATIVE LAW JUDGE

Copiespf the foregoing mailed/delivered
this ~ day of January, 2003, to
QWEST Corporation

1801 California Street, #5100
Denver, Colorado 80202

Maureen Arnold

U S WEST Communications, Inc.
3033 N. Third Street, Room 1010
Phoenix, Arizona 85012

Michael M. Grant
GALLAGHER AND KENNEDY
2575 East Camelback Road
Phoenix, Arizona 85016-9225

Timothy Berg

FENNEMORE CRAIG

3003 N. Central Ave., Suite 2600
Phoenix, Arizona 85016

Mark Dioguardi
TIFFANY AND BOSCO PA
500 Dial Tower

1850 N. Central Avenue
Phoenix, Arizona 85004

Nigel Bates

ELECTRIC LIGHTWAVE, INC.
4400 NE 77" Avenue
Vancouver, Washington 98662

Thomas L. Mumaw

Jeffrey W. Crockett

SNELL & WILMER

One Arizona Center

Phoenix, Arizona 85004-0001

Darren S. Weingard

Stephen H. Kukta

SPRINT COMMUNICATIONS CO L.P.
1850 Gateway Drive, 7" Floor

San Mateo, California 94404-2467

? The hearing and pre-hearing conference will commence at 10:00 a.m. at the Commission’s offices, 1200 W.

Washington, Phoenix, Arizona.
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Thomas H. Campbell
LEWIS & ROCA

40 N. Central Avenue
Phoenix, Arizona 85007

Andrew O. Isar

TRI

4312 92™ Avenue, N.W.

Gig Harbor, Washington 98335

Bradiey Carroll

Cox Arizona Telcom, L.L.C.
20401 N. 29" Avenue, Suite 100
Phoenix, Arizona 85027

Richard M., Rindler

Morton J. Posner

SWIDER & BERLIN

3000 K Street, N.W. Suite 300
Washington, DC 20007

Michael W. Patten

ROSHKA HEYMAN & DEWULF
400 E. Van Buren, Suite 800
Phoenix, Arizona 85004

Charles Kallenbach

AMERICAN COMMUNICATIONS SERVICES INC
131 National Business Parkway

Annapolis Junction, Maryland 20701

Karen L. Clauson

Thomas F. Dixon

MCI TELECOMMUNICATIONS CORP
707 17th Street, #3900

Denver, Colorado 80202

Richard S. Wolters

AT&T & TCG

1875 Lawrence Street, Room 1575
Denver, Colorado 80202

Joyce Hundley

UNITED STATES DEPARTMENT OF JUSTICE
Antitrust Division

1401 H Street NW, Suite 8000

Washington, DC 20530

Joan Burke

OSBORN MALEDON

2929 N. Central Avenue, 21st Floor
P.O. Box 36379

Phoenix, Arizona 85067-6379

Scott S. Wakefield, Chief Counsel
RUCO

2828 N. Central Avenue, Suite 1200
Phoenix, Arizona 85004

Gregory Hoffman
795 Folsom Street, Room 2159
San Francisco, CA 94107-1243

Daniel Waggoner

DAVIS WRIGHT TREMAINE
2600 Century Square

1501 Fourth Avenue

Seattle, WA 98101-1688

DOCKET NO. RT-00000F-02-0271

Douglas Hsiao

Jim Scheltema

Blumenfeld & Cohen

1625 Massachusetts Ave. N.W., Suite 300
Washington, DC 20036

Raymond S. Heyman

Randall H. Warner

ROSHKA HEYMAN & DeWULF
400 E. Van Buren, Suite 800
Phoenix, Arizona 85004

Diane Bacon, Legislative Director
COMMUNICATIONS WORKERS OF AMERICA
5818 North 7" Street, Suite 206

Phoenix, Arizona 85014-5811

Mark N. Rogers

Excell Agent Services, L.L.C.
2175 W. 14" Street

Tempe, Arizona 85281

Robert S. Tanner

DAVIS WRIGHT TREMAINE LLP
17203 n. 42" Street

Phoenix, Arizona 85032

Mark P. Trinchero

DAVIS WRIGHT TREMAINE LLP
1300 S.W. Fifth Avenue, Suite 2300
Portland, Oregon 97201

Jon Loehman

Managing Director-Regulatory
SBC Telecom, Inc.

5800 Northwest Parkway

Suite 135, Room 1.5.40

San Antonio, Texas 78249

Lyndall Nipps

Director, Regulatory
Allegiance Telecom, Inc.

845 Camino Sure

Palm Springs, California 92262

M. Andrew Andrade

5261 S. Quebec Street, Suite 150
Greenwood Village, CO 80111

Attorney for TESS Communications, Inc.

Todd C. Wiley
GALLAGHER & KENNEDY
2575 E. Camelback Road
Phoenix, Arizona 85016-9225

Megan Doberneck

Senior Counsel

Covad Communications Company
7901 Lowry Boulevard

Denver, CO 80230

Al Sterman

ARIZONA CONSUMERS COUNCIHL
2849 E 8th Street

Tucson Arizona 85716

Brian Thomas

TIME WARNER TELECOM, INC.
520 S.W. 6™ Avenue, Suite 300
Portland, Oregon 97204




ACTS
6733 E. Dale Lane
Cave Creek, Arizona 85331-6561

Christopher Kempley, Chief Counsel

Legal Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, Arizona 85007

Ernest G. Johnson, Director

Utilities Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, Arizona 85007

ARIZONA REPORTING SERVICE, INC
2627 N. Third Street, Suite Three
Phoenix, Arizona 85004-1103

By:

Molly Joh@n |
Secretary ta. Jane Rodda
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