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IN THE MATTER OF QWEST CORPORATION S DGLKET NO. RT-00000F-02-0271
COMPLIANCE WITH SECTION 252(¢) OF THE
TELECOMMUNICATIONS ACT OF 1996,

DOCKET NO. T-00000A-97-0238
IN THE MATTER OF US WEST
COMMUNICATIONS, INC.’S COMPLIANCE
WITH SECTION 271 OF THE
TELECOMMUNICATIONS ACT OF 1996.

PROCEDURAL ORDER

BY THE COMMISSION:

On November 7, 2002, the Hearing Division issued a Procedural Order that set the Section
252(e) matter for hearing on January 29, 2003 and established a schedule for pre-filed testimony.

On November 20, 2002, Qwest Corporation (“Qwest”) filed with the Arizona Corporation
Commission (“Commission”) a Motion to Reconsider Procedural Order. Qwest requests that the
Commission reconsider the requirement in the November 7, 2002, Procedural Order that Phase A of
the Section 252(e) proceeding conclude prior to resolution of the public interest portion of the Section
271 case. Qwest argues such requirement would result in a six month delay of the 271 proceeding.

On December 2, 2002, AT&T Communications of the Mountain States, Inc. (“AT&T”) filed a
Response to Qwest’s Motion. AT&T argues Qwest’s request should be denied on the grounds that
allowing the Section 271 investigation to conclude prior to the Section 252(e) proceeding would
negate the effectiveness of procedures that permit the flow of information between the two dockets,
would weaken the credibility of any decision in the Section 271 docket, and not advance the true
interests of the Arizona consumers.

The Residential Utility Consumer Office (“RUCO”) filed a Response to Qwest’s Motion on
December 2, 2002. RUCO also requests that the Commission deny Qwest’s Motion, as the findings

in the Section 252(e) proceeding are significant in determining whether Section 271 approval 1s in the
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public interest.

On December 12, 2002, Staff filed Comments to Qwest’s Motion. Staff argued there is no
need to make a final decision on whether the Section 252(e) proceeding must conclude before the
Commission makes its final 271 recommendation at this point in time. Staff recommended that the
Administrative Law Judge and the Commission amend the November 7, 2002 Procedural Order to
defer a decision on whether to proceed with the Section 271 application prior to conclusion of the
Section 252(e) enforcement docket. Staff believes that if Qwest comes forward with adequate
assurances that it acknowledges its mistakes and past improper conduct and has instituted safeguards
to prevent re-occurrences, the Commission can at that time decide whether its concerns have been
sufficiently addressed by Qwest to allow the Commission to proceed with the Company’s Section
271 application before conclusion of the Section 252(e) enforcement proceeding.

On November 27, 2002, Staff filed a Motion for Extension of Time to file its Direct
Testimony and Exhibits in the Section 252(e) proceeding. Staff requests that it be given until January
17, 2003, to file its testimony.!

On December 9, 2002, Qwest filed a Response to Staff’s Motion for an Extension of Time.
Qwest opposes Staff’s request unless the Commission determines that it will allow the 252(e) matter.
to proceed separately from Qwest’s Section 271 application.

On December 3, 2002, RUCO filed a Motion to Compel the names of the attorneys and other
information requested in certain data requests and to postpone the section 252(e) hearing date by at
least one month. RUCO states that Qwest refused to answer some of RUCO’s data requests based on
attorney client privilege. RUCO argues that a prima facie showing of fraud on the part of the client
defeats the attorney client privilege. RUCO claims that it has met its burden of establishing a prima
facie case of fraud in its filing of August 29, 2002, in which it outlines an alleged scheme between
Qwest, Eschelon and McLeod to deceive the Commission and the public.

On December 12, 2002, Qwest filed an Opposition to RUCO’s Motion to Compel. Qwest

argues that RUCO has not presented evidence to support the required elements of fraud and has not

! Pursuant to the November 7, 2002 Procedural Order, Staff and intervenor testimony is due January 3, 2003.
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shown that Qwest attorneys undertook representation of the company for the express purpose of
defrauding the Commission and the public.

By Procedural Order dated December 4, 2002, all of the above-referenced motions were set
for oral argument on December 13, 2002.

Upon consideration of the parties’ positions, it is just and reasonable to modify the November
7, 2002 Procedural Order, to eliminate the pre-determination that Phase A of the 252(e) proceeding
needs to conclude prior to the Commission making final findings and conclusions in the public
interest portion of the Section 271 proceeding. See Procedural Order, November 7, 2002, page 6,
lines 2-4. If the Commission deliberates on the Public Interest portion of the Section 271
investigation prior to findings and conclusions being made in the Section 252(e) matter, the
Commission can determine at that time if the record is complete and whether it can make findings
that Qwest’s Section 271 application is in the public interest. Furthermore, to assist the Commission
in any deliberations, and to avoid the need for duplicate filings in both dockets, it is just and
reasonable to allow the parties to refer to, and for the Commission to rely upon, filings made in the
Section 252(e) docket when they are relevant to its consideration of the public interest in the Section
271 docket. This is consistent with the findings in our April 18, 2002 Procedural Order.

At the December 13, 2002 Procedural Conference, Qwest agreed to supplement its responses
to RUCO’s Motion to Compel, and the parties agreed that following supplementation they would
contact the Administrative Law Judge if a discovery dispute remained.

On December 18 and 19, 2002, Qwest and RUCO contacted the Administrative Law Judge to
inform her that they continue to have a dispute concerning the scope of the attorney client privilege.
They requested a procedural conference to resolve the dispute, and RUCO has expressed a desire to
file a Reply to Qwest’s Opposition to its Motion to Compel. Consequently, a Procedural Conference
will convene on December 30, 2002 for the purpose of addressing RUCO’s Motion to Compel.

Given our conclusion that the 252(e) and 271 matters can proceed independently, Qwest’s
opposition to an extension of time in the 252(e) proceeding is moot. Because remedies in the Section

252(e) matter may affect the CLECs’ ability to opt into the previously un-filed agreements, we must




e S N =)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

DOCKET NO. RT-00000F-02-0271 ET AL.

balance the interests of all parties and believe it is important to proceed expeditiously with the
Section 252(e) hearing. Due to the discovery dispute, Qwest has agreed with RUCO to a 10 day
extension of the schedule. In its Motion, Staff requested an additional two weeks to file its testimony
in order that Staff may give the matter the sufficient attention. RUCO has requested a month
extension. A modified schedule will be addressed at the December 30, 2002 Procedural Conference.
At a minimum, however, Staff and Intervenors will have a 10 calendar extension of time to file their
direct testimony.

IT IS THEREFORE ORDERED that the November 7, 2002 Procedural Order shall be
modified to eliminate the finding that the Phase A of the Section 252(¢) proceeding conclude prior to
the conclusion of the public interest inquiry in the Section 271 investigation.

IT IS FURTHER ORDERED that the Commission is deferring a determination of whether a
final Order in the Section 252(e) docket is required prior to making a final recommendation on the
Public Interest portion of the Section 271 docket, and that no determination either way is being made
at this time.

IT IS FURTHER ORDERED that a Procedural Conference for the purpose of discussing the
remaining discovery dispute, the modification of the hearing schedule and any other procedural
issues the parties may want to raise, shall commence on December 30, 2002 at 10:00 a.m., or as soon
thereafter as is practical, at the Commission’s offices, 1200 W. Washington, Phoenix, Arizona.’

IT IS FURTHER ORDERED that the procedural schedule established in the November 7,
2002 Procedural Order shall be suspended, pending the discussion on December 30, 2002 and further
Order.

IT IS FURTHER ORDERED that that on-going discovery in the Section 252(¢) matter shall
be as permitted by law and the rules and regulations of the Commission, except that responses to
discovery requests shall be made within 5 business days of receipt and objections to discovery
requests shall be made within 3 business days. The response time may be extended by mutual

agreement of the parties involved if the request requires an extensive compilation effort.

2 The call in number for those parties wishing to appear telephonically is (602) 542-9002.
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Officer may rescind, alter, amend, or waive

any portion of this Procedural Order either by subsequent Procedural Order or by ruling at hearing.

DATED this £ &y of December, 2002.

O‘é\/% f& .~

.RODDA

JA
AD ISTRATIVE LAW JUDGE

Copieg of the foregoing mailed/delivered
thirz?ﬂi“ﬁay of December, 2002, to

QWEST Corporation
1801 California Street, #5100
Denver, Colorado 80202

Maureen Amold

U S WEST Communications, Inc.
3033 N. Third Street, Room 1010
Phoenix, Arizona 85012

Michael M. Grant
GALLAGHER AND KENNEDY
2575 East Camelback Road
Phoenix, Arizona 85016-9225

Timothy Berg

FENNEMORE CRAIG

3003 N. Central Ave., Suite 2600
Phoenix, Arizona 85016

Mark Dioguardi

TIFFANY AND BOSCO PA
500 Dial Tower

1850 N. Central Avenue
Phoenix, Arizona 85004

Nigel Bates

ELECTRIC LIGHTWAVE, INC.
4400 NE 77" Avenue
Vancouver, Washington 98662

Thomas L. Mumaw

Jeffrey W. Crockett

SNELL & WILMER

One Arizona Center

Phoenix, Arizona 85004-0001

Darren S. Weingard

Stephen H. Kukta

SPRINT COMMUNICATIONS CO L.P.
1850 Gateway Drive, 7% Floor

San Mateo, California 94404-2467

Thomas H. Campbell
LEWIS & ROCA

40 N. Central Avenue
Phoenix, Arizona 85007

Andrew O. Isar

TRI

4312 92™ Avenue, N.W.

Gig Harbor, Washington 98335

Bradley Carroll

Cox Arizona Telcom, L.L.C.
20401 N. 29" Avenue, Suite 100
Phoenix, Arizona 85027

Richard M. Rindler

Morton J. Posner

SWIDER & BERLIN

3000 K Street, N.W. Suite 300
Washington, DC 20007

Michael W. Patten

ROSHKA HEYMAN & DEWULF
400 E. Van Buren, Suite 800
Phoenix, Arizona 85004

Charles Kallenbach

AMERICAN COMMUNICATIONS SERVICES INC
131 National Business Parkway

Annapolis Junction, Maryland 20701

Karen L. Clauson

Thomas F. Dixon

MC1 TELECOMMUNICATIONS CORP
707 17th Street, #3900

Denver, Colorado 80202

Richard S. Wolters

AT&T & TCG

1875 Lawrence Street, Room 1575
Denver, Colorado 80202
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Joyce Hundley

UNITED STATES DEPARTMENT OF JUSTICE

Antitrust Division
1401 H Street NW, Suite 8000
Washington, DC 20530

Joan Burke

OSBORN MALEDON

2929 N. Central Avenue, 21st Floor
P.O. Box 36379

Phoenix, Arizona 85067-6379

Scott S. Wakefield, Chief Counsel
RUCO

2828 N. Central Avenue, Suite 1200
Phoenix, Arizona 85004

Gregory Hoffman
795 Folsom Street, Room 2159
San Francisco, CA 94107-1243

Daniel Waggoner

DAVIS WRIGHT TREMAINE
2600 Century Square

1501 Fourth Avenue

Seattle, WA 98101-1688

Douglas Hsiao
Jim Scheltema
Blumenfeld & Cohen

1625 Massachusetts Ave. N.W., Suite 300

Washington, DC 20036

Raymond S. Heyman

Randall H. Wamner

ROSHKA HEYMAN & DeWULF
400 E. Van Buren, Suite 800
Phoenix, Arizona 85004

Diane Bacon, Legislative Director

COMMUNICATIONS WORKERS OF AMERICA

5818 North 7" Street, Suite 206
Phoenix, Arizona 85014-5811

Mark N. Rogers

Excell Agent Services, L.L.C.
2175 W. 14" Street

Tempe, Arizona 85281

Robert S. Tanner

DAVIS WRIGHT TREMAINE LLP
17203 n. 42"° Street

Phoenix, Arizona 85032

Mark P. Trinchero

DAVIS WRIGHT TREMAINE LLP
1300 S.W. Fifth Avenue, Suite 2300
Portland, Oregon 97201

Jon Loehman

Managing Director-Regulatory
SBC Telecom, Inc.

5800 Northwest Parkway

Suite 135, Room 1.5.40

San Antonio, Texas 78249

Lyndall Nipps

Director, Regulatory
Allegiance Telecom, Inc.

845 Camino Sure

Palm Springs, California 92262
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M. Andrew Andrade

5261 S. Quebec Street, Suite 150
Greenwood Village, CO 80111

Attorney for TESS Communications, Inc.

Todd C. Wiley
GALLAGHER & KENNEDY
2575 E. Camelback Road
Phoenix, Arizona 85016-9225

Megan Dobemeck

Senior Counsel

Covad Communications Company
7901 Lowry Boulevard

Denver, CO 80230

Al Sterman

ARIZONA CONSUMERS COUNCIL
2849 E 8th Street

Tucson Arizona 85716

Brian Thomas

TIME WARNER TELECOM, INC.
520 S.W. 6" Avenue, Suite 300
Portland, Oregon 97204

ACTS
6733 E. Dale Lane
Cave Creek, Arizona 85331-6561

Christopher Kempley, Chief Counsel

Legal Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, Arizona 85007

Emest G. Johnson, Director

Utilities Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, Arizona 85007

ARIZONA REPORTING SERVICE, INC

2627 N. Third Street, Suite Three
Phoenix, Arizona 85004-1103

%N,

‘K/Iolly Johnson
Secretary to Jane Rodda




