
L

lIIIII III II x

1
0 000 1 0942 1

BE Fun: in: Ar<ILunA uuKrul-<AI ION COMMISSION \ \I
J'

2832 QEC -3 13 32 00
2 WILLIAM A. MUNDELL

CHAIRMAN .
3 JIM IRVIN

COMMISSIONER
4 MARC SPITZER

COMMISSIONER

AZ CORP corimzssmss
DUCUMENT CQMT

5
Docket No. RT-00000F-02-0271

6

7

IN THE MATTER OF QWEST
CORPORATION'S COMPLIANCE WITH
SECTION 252(e) OF THE
TELECOMMUNICATIONS ACT OF 1996.

8

9 RUCO'S NOTICE OF FILING

10

11

12

13

14

The Residential Utility Consumer Office ("RUCO") respectfully provides Exhibits

1 and 2 to RUCO's Response to Qwest Corporation's Motion to Reconsider Procedural Order

filed with the Arizona Corporation Commission on December 2, 2002. Said Exhibits were

inadvertently omitted from filing.

RESPECTFULLY SUBMITTED this 3rd day of December, 2002.

15

16 Arizona Corporation Commission
DOCKETED

17
DEC 0 3 2002

3
Daniel w. Pozefsky
Staff Attorney

18
DOGKETEU2 saw

19

20

21

22

23

24

1



1

2

AN ORIGINAL AND THIRTEEN COPIES
`of the foregoing filed this 3rd day
of December, 2002 with:

3

4

Docket Control
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

5

6
COPIES of the foregoing hand delivered/
mailed this 3rd day of December, 2002 to:

7

8

Kevin Barlay
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

g

Jane L. Rodda
Administrative Law Judge
Hearing Division
Arizona Corporation Commission
400 West Congress Street, Room 222
Tucson, Arizona 85701

10

11

Maureen Scott
Legal Division
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

Hercules Dellas
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

12

13

14

Ernest Johnson, Director
Utilities Division
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

Timothy Berg
Theresa Dwyer
Fennemore Craig, P.C.
3003 North Central Ave., Suite 2600
Phoenix, Arizona 85012

15

16

William Mundell
Chairman
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

Maureen Arnold
Qwest Corporation
3033 North Third Street, Room 1010
Phoenix, Arizona 85012

17

18

Andrew Cain
Qwest Corporation
1801 California Street, 4900
Denver, Colorado 80202

19

Jim Irvin
Commissioner
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

20

21

Marc Spitzer
Commissioner
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

Michael M. Grant
Todd C. Wiley
Gallagher & Kennedy, P.A.
2575 East Camelback Road
Phoenix, Arizona 85016-9225

22

23

Paul Walker
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

24

2



1

2

Mark Dioguardi
~Tiffany and Bosco, P.A.
500 Dial Tower
1850 north Central Avenue
Phoenix, Arizona 85004

Thomas F. Dixon
Worldcom, Inc.
707 17th Street, Suite 3900
Denver, Colorado 80202

3

4
Curt Huttseu
Electric Lightwave, Inc.
4 Triad Center, Suite 200
Salt Lake City, UT 84180

Richard S. Wolters
AT&T &TCG
1875 Lawrence Street, Suite 1575
Denver, Colorado 80202

5

6

7

Jeffrey w. Crockett
Snell & Wilmer
One Arizona Center
Phoenix, Arizona 85004-0001

Joyce Hundley
U.S. Department of Justice
Antitrust Division
1401 H St., nw, Suite 8000
Washington, DC 20530

8

9

10

Darren S. Weingard
Stephen H. Kukta
Sprint Communications Company L.P.
1850 Gateway Drive, 7th Floor
San Mateo, California 94404-2467

Joan Burke
Osborn Maledon
2929 North Central Ave., 21st FI.
P.O. Box 36379
Phoenix, Arizona 85067-6379

11

12

Andrew O. Isa
TRI
4312 92nd Ave., N.W.
Gig Harbor, Washington 98335

Gregory Hoffman
AT&T
795 Folsom Street, Room 2159
San Francisco, California 94107-1243

13

14

Cox Communications
Cox Arizona Telecom LLC
20401 North 29th Ave.
Phoenix, Arizona 85027

Daniel Waggoner
Davis Wright Tremaine
2600 Century Square
1501 Fourth Ave.
Seattle, Washington 98101 -1688

15

16

17

Richard M. Rindler
Morton J. Posner
Swidler, Berlin, Shereff, Friedman, LLP
3000 K Street, nw, Suite 300
Washington, DC 20007-5116

Douglas Hsiao
Jim Scheltema
Blumenfeld & Cohen
1625 Massachusetts Ave., N.W.
Suite 300
Washington, DC 20036

18

19

Diane Bacon, Legislative Director
Communications Workers of America
5818 North 7th Street, Suite 206
Phoenix, Arizona 85014-581 1

20

Raymond S. Heyman
Roshka Heyman 8¢ DeWulf, PLC
One Arizona Center
400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004

21

22

Charles Kallenbach
American Communications
Services, Inc.

131 National Business Parkway
Annapolis Junction, Maryland 20701

Mark n. Rogers
Excel! Agent Services, L.L.C.
PO Box 52092
Phoenix, Arizona 85072-2092

23

24

3



1 Kevin Chapman
SBC Telecom
300 Convent St

2

Traci Grundon
`Davis Wright Tremaine, LLP
1300 S.W. Fifth Ave., Suite 2300
Portland, Oregon 97201

., Room 13-Q-40
San Antonio, TX 78205

3

4

Lyndall Cripps
Director
Regulatory Allegiance Telecom, Inc.
845 Camino Sure
Palm Springs, California 92262

Richard Sampson
Z-Tel Communications
601 S. Harbour Island, Suite 220
Tampa, FL 33602

5

6
M. Andrew Andrade
5261 S. Quebec Street, Suite 150
Greenwood Village, Colorado 80111

Gary L. Lane
6902 E. First St., Suite 201
Scottsdale, AZ 85251

7

8
Steven Strickland
SBC Telecom '
5800 Northwest Parkway, Room 1 T40
San Antonio, TX 782499

Megan Doberneck
Senior Counsel
Covad Communications Company
7901 Lowry Blvd.
Denver, Colorado 80230

10

11

AI Sterman
Arizona Consumers Council
2849 East 8th Street
Tucson, Arizona 85716

Richard Kolb
One Point Communications
150 Field Dr., Suite 300
Lake Forest, IL 60045

12

13

Brian Thomas
Time Warner Telecom, Inc.
223 Taylor Avenue North
Seattle, WA 98109

Steven Duffy
Ridge 81 Isaacson
3101 n. Central Ave., Suite 1090
Phoenix, As 85012

14

15

Jon Poston
Arizonans for Competition in Telephone
Service

6733 East Dale Lane
Cave Creek, Arizona 85331-6561

Dennis Ahlers
Eschelon Telecom
730 Second Ave South, Suite 1200
Minneapolis, MN 55402

16

17

18

Eric S. Heath
Sprint Communications Company L.P.
100 Spear Street, Suite 930
San Francisco, CA 94105

Dennis Doyle
Arch Communications Group
1800 West Park Dr., Suite 250
Westborough, MA 01581-3912

19 Philip Doherty
545 S. Prospect St., Suite 22
Burlington, VA 05401

20

David Conn
McLeod USA
P.O. Box 3177
Cedar Rapids, IA 52406-3177

21

22

Andrea Harris
Allegiance Telecom Inc of Arizona
2101 Webster, Suite 1580
Oakland, CA 94612

Frederick Joyce
Alston 81 Bird, LLP
B01 Pennsylvania Ave., NW
Washington, DC 20004-2601

23

24

4



1

2

John Munger
'Munger Chadwick
333 north Wilmot #300
Tucson, AZ 85711

Teresa Ono
AT&T
795 Folsom St., Room 2159
San Francisco, CA 94107-1243

3

4

Deborah Harwood
Integra Telecom of Arizona
19545 NW Von Newman Dr., Suite 200
Beaverton, OR 97006

Penny Bewick
New Edge Networks
P.O. Box 5159
Vancouver, WA 98668

5

6

Bob McCoy
William Local Network
4100 One Williams Center
Tulsa, OK 74172

David Kaufman
E.Spire Communications
343 W. Manhattan St.
Santa Fe, NM 87501

7

8

Teresa Tan
Worldcom, Inc.
201 Spear st., 9"' Floor
San Francisco, CA 94105

Bob Edgerly
Nextel West Corporation
2001 Edmund Halley Dr.
Reston, VA20131

9

10

Rodney Joyce
Shook Hardy & Bacon, LLP
600 14*h St., nw, Suite 800
Washington, DC 20005-2004

McLeodUSA Telecommunications Services
Attention: Law Group
P.O. Box 3177
Cedar Rapids, IA 52406-3177

11

12

Diane Peters
Global Crossing
180 South Clinton Ave
Rochester, NY 14646

Steven Sager
McLeodUSA Telecommunications Services
215 s. State St.
Salt Lake City, UT 84111

13

14
Gerry Morrison
Map Mobile Communications
840 Greenbrier Circle
Chesapeake, VA 23320

Gary Kopta
Davis Wright Tremaine LLP
1501 Fourth Avenue
Seattle, WA 98101

15

16
Metrocall, Inc.
6677 Richmond Highway
Alexandria, VA 22306

17

Thomas H. Campbell
Lewis & Roca
40 North Central Avenue
Suite 1900
Phoenix, AZ 85004

18
Paul Masters
Ernest Communications
6475 Jimmy Carter Blvd, Suite 300
Norcross, GA 3007119

Harry Pliskin
Senior Counsel
Covad Communications Company
7901 Lowry Blvd.
Denver, CO 80230

20

21 'I

Rex Knowles
XO
111 E. Broadway, Suite 100
Salt Lake City, UT 84111 By MQLDFz r }

22

23

24

5



EXHIBIT 1



* EXHIBIT 1

STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE MINNESOTA PUBLIC UTILITIES COMMISSION

In the Matter of a Commission Investigation
into Qwest's Compliance with Section 271 (d)
(3)(C) of the Telecommunications Act of 1996
That the Requested Authorization is Consistent
with the Public interest, Convenience and
Necessity

PUC Docket No. p-421/cI-01-1373
OAH Docket No. 6-2500-14-488-2

*Iv

71

4



Message Page 2 of 5

EIGHTEENTH PREHEARING ORDER

Several Motions were heard at a prehearing conference before Administrative Law
Judge Allan w. Klein on May 22, 2002. The prehearing conference was held in the Large
Hearing Room of the Public Utilities Commission. Several counsel participated by telephone.

The following persons noted their appearances at the prehearing conference:

Robert Cattanach, Jason Topp and Douglas Nazarian for Qwest

Priti Patel, Ginny Zeller and Steven Alpert, Assistant Attorneys General, for the
Department of Commerce.

Peter Marker for OAG/RUD.

Sandra Hofstetter for AT&T.

Lesley Lehr for WorldCom.

Megan Dobernick for Covad.

Dennis Ahlers for Eschelon.

Diane Wells for the PUC staff.
' J

MOTION TO BIFURCATE

The Department of COmmerce moved to bifurcate the public interest hearing to allow
more time for discovery and testimony on two pieces of newly-discovered evidence. One was
an additional unfilled agreement, and the second was an allegation of il legal in-region
interLATA long distance service. Both were just discovered earlier this week, and both require
additional discovery and analysis before they could be presented as evidence. AT&T,
WorldCom and the Office of the Attorney General supported the motion to bifurcate. Qwest
opposed the motion because it views the issues as irrelevant to the public interest docket.

The two new pieces of evidence just discovered by the Department of Commerce are
not necessarily irrelevant to this proceeding. However, it is just too late to upset the schedule
to allow them to be included and reviewed. The Department concedes that it would need more
time for discovery and analysis, and then more time to prepare testimony. Qwest would no
doubt want to respond, perhaps with discovery and certainly with testimony of it's own. The
only practical way to deal with the new material would be to bifurcate the hearing. But in light of
the other portions of the overall 271 proceeding that must still be considered, there is just not
enough time to accommodate the bifurcation.

MOTIONS TO STRIKE

11/26/2002
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Qwest moved for an order striking the Highly Sensitive CLEC-specific Trade Secret
version (pink copy) of the affidavit of Lee Selwyn, on the ground that this information was not
made available to Qwest. The Department of Commerce responded that most of the
information was already in Qwest's possession, although not in the form contained in the
Selwyn affidavit, and that the small part not known to Qwest was protected data. Qwest
acknowledged that most of the information might indeed be available somewhere within
Qwest, but that as a practical matter, it was not available for the upcoming hearing. Qwest
insisted that due process required that it be allowed to see the evidence if it was to be used
during the hearing and included in the record. Qwest then pointed out that dissemination
within Qwest could be restricted to David Teitzel (Qwest) and Jonathan Frankel (Wilmer, Cutler
& Pickering), both being bound by the Protective Order and the Supplemental Protective
Order.

The testimony at issue goes to one of the most critical issues in the Public Interest
docket. It is important that the parties are able to focus on the appropriate numbers, and
attempt to resolve their differences with each other, or at least highlight the differences so that
the ALJ and the Commission can resolve them. Based on Qwest's representations that the
information will not go beyond Messrs. Teitzel and Frankel, the ALJ finds that, on balance, the
information must be disclosed if it is going to become part of the record. Therefore, the
Department of Commerce shall immediately provide to Qwest the pink copy of the Selwyn
affidavit. Qwest shall handle that information in accordance with the Protective Orders issued
in these proceedings and the assurances offered by Mr. Cattanach.

The Department of Commerce moved to strike portions of the testim'ony of Larry
Brotherson, or in the alternative, to cross-examine four individuals named in those portions of
his testimony. This all deals with unfiled agreements. The Administrative Law Judge
GRANTS the Motion to the extent that a party requests the opportunity to cross-examine a
person covered by Mr. Brotherson's testimony, and Qwest does not make that person
available for cross-examination. However, to the extent that no party desires to cross-examine
one of the persons, then Mr. Brotherson's testimony may remain in the record. The right of
cross-examination is limited to those issues not already litigated in the Unfiled Agreements
hearing. .

The Brotherson testimony highlights the problem of overlap that exists between the
Unfiled Agreements docket (P-421/C-02-197, 6-2500-14782-2) and this docket. The best way
to deal with that problem is to make the hearing record from that proceeding a part of the
record in this proceeding. This will avoid the problem of relitigating the matters already
litigated in that hearing. The Department, and perhaps others, claim that there are issues
arising from the evidence in the Unfiled Agreements record that go beyond the issues in that
proceeding, and are properly issues in this proceeding. For example, the Department has
raised the issue of anticompetitive behavior, asserting that it is separate and apart from the
issue of whether some agreement ought to have been filed. The Administrative Law Judge
agrees, and will allow evidence from the Unfiled Agreements record to be used in this

proceeding, but limited to issues which were not litigated in that earlier proceeding ll

Qwest moved to strike the filing by Eschelon as improper, insofar as Eschelon is not a
party to this proceeding and the filing came at a time that prevented Quest from replying in it's
last scheduled filing. Eschelon acknowledged that it was not a party, and had not previously
filed testimony in this proceeding. Eschelon indicated that it had only recently become aware
of Mr. Deanhardt's testimony and that Eschelon was concerned because it feared that

11/26/2002
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I

testimony could be read to suggest that Eschelon may have done something improper
or illegal, and Eschelon wanted to respond to that suggestion to demonstrate it had not done
anything wrong. The Administrative Law Judge acknowledges Eschelon's concern, but
concludes that Eschelon's limited status as an interested person and the need to stick to the
schedule does not allow Eschelon to file testimony and offer witnesses. Finally, the evidence
proffered is only tangential to the issues in this docket. Therefore, Qwest's Motion to Strike is
GRANTED.

MOTION TO COMPEL

The Department of Commerce fi led a Motion to Compel answers to a number of
discovery requests. Most of these requests relate to the OSS Checklist docket and those
issues will be dealt with in that docket. Regarding the remaining requests, Qwest indicated
that its failure to respond was inadvertent and that the information was being provided as soon
as possible. The Department's Motion to Compel is GRANTED with respect ro information
requests 18066 to 18073. Qwest shall provide those answers to the Department no later than
2:00 p.m. on Friday, May 24, 2002.

MOTION TO SUBSTITUTE COUNSEL

Qwest moved to substitute Jonathan Frankel of Wilmer, Cutler and Pickering for John
Munn as counsel for Qwest in the Publ ic Interest docket. No party objected to the
substitution. Qwest's Motion to Substitute Counsel is GRANTED.

Dated: May 23, 2002

/s/ AllanW. Klein
ALLAN w. KLEIN
Administrative Law Judge

LI Some of the evidence in the Unfiled Agreements hearing record is non-public data, and is subject to a
Protective Order. The status of that evidence is not changed by its use in this Public interest proceeding, so
persons desiring to use it will have to abide by the terms of the Protective Order in that proceeding.

The information contained in this e-nnail is intendedonly for the use of the individual or entity

named above. If the reader of this e-mail is not the intended recipient, you are to refrain

from reading this e-mail or examining any attachments to the e-mail. Please notify the person

sending the message of the mistaken delivery immediately.
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Decision No. C02-1295

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO . 96A-287T

IN THE MATTER OF THE PETITION OF MPS COMMUNICATIONS COMPANY,
INC., FOR ARBITRATION PURSUANT TO 47 U.S.C. §  252(B) OF
INTERCONNECTION RATES, TERMS AND CONDITIONS WITH U s WEST
COMMUNICATIONS, INC.

DOCKET NO , 9'7T-507

THE APPLICATION FOR APPROVAL OF INTERCONNECTION AGREEMENT
BETWEEN U S WEST COt/MUNICATIQNS, INC. AND GLOBAL CROSSING
LOCAL SERVICES, INC. F/K/A FRONTIER LOCAL SERVICES, INC 1

DOCKET NO 9 98T-042

THE APPLICATION FOR APPROVAL OF INTERCONNECTION AGREEMENT
BETWEEN U S WEST COMMUNICATIONS, INC 1 AND NEXTLINK COLORADO I
L.L.C.

DOCKET NO | 98T-519

THE APPLICATION FOR APPROVAL. OF INTERCONNECTION AGREEMENT
BETWEEN U S WEST COMMunICATIONS, INC. AND ADVANCED TELECOM
GROUP, INC .

DOCKET NO n 99T-040

THE APPLICATION FOR APPROVAL OF INTERCONNECTION AGREEMENT
BETWEEN U S WEST COMMUNICATIONS, INC . AND ERNEST COMMUNICATIONS,
INC I

1



DOCKET NO r 99T-067

THE APPLICATION FOR APPROVAL OF INTERCGNNECTIQN AGREEMENT
BETWEEN U s WEST COMMUMCATIONS, INC. AND DIECA c0mmun1cAT1ons,
INC I D/B/A COVAD COMMUNICATIQNS COMPANY |

DOCKET no. 99T-598

THE APPLICATION FOR APPROVAL OF INTERCONNECTION AGREEMENT
BETWEEN U S WEST COMMUNICATIONS, INC. AND KINGS DEER TELEPHONE
COMPANY, INC -

DOCKET NO . 00T-064

THE APPLICATION FOR APPROVAL OF INTERCONNECTION AGREEMENT
BETWEEN U s WEST CQMMUNICATIQNS, INC. AND ELECTRO-TEL, INC |

DOCKET NO 4 00T-277

THE APPLICATION FOR APPROVAL OF INTERCONNECTION AGREEMENT
BETWEEN U S WEST COMMUNICATIONS, INC. AND SOUTHERN BELL
TELECOM, INC .

DOCKET NO | 01T-013

THE APPLICATIQN FOR APPROVAL OF INTERCONNECTION AGREEMENT
BETWEEN U S WEST COMMUNICATIONS, INC. AND TIME WARNER TELECOM
OF COLORADO, L.L.C.

DOCKET NO u 01T-019

THE APPLICATION FOR APPROVAL OF INTERCONNECTION AGREEMENT
BETWEEN U S WEST CQMMUNICATIQNS, INC n AND MCLEOD USA
TELECOMMUNICATIONS SERVICES, INC .
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ORDER DENYING CERTAIN AMENDMENTS
TO INTERCONNECTION AGREEMENTS AND

GRANTING CERTAIN AMENDMENTS

Mailed Date :
Adopted Date :

November 19
November 13

I

.r

2002
2002

BY THE commlsslon

A . Background

Th i s  matter ar i ses from 11 mot ions for approval

o f 16 amendment s t o interconnection agreements entered i n to

between Qwest Corporation (Qwest) and various compet i t i ve l ocal

exchange c a r r i e r s (CLECs) a s subm i t t ed i n these respective

dockets . On August 21, 2002 I Qwest f i l e d the motions for
I

•

approval of these amendments, u n de r  a  n e w  po l i c y  o f  f i l i n g  a l l

contracts, agreements, or letter of understanding between Qwest

and CLECs that create obligations that meet the requirements of

47 U.S.C. §  251(b) or (c) of the Telecommunications Act of 1996

(Act)

According t o Qwest, r e v i ewed o f

currently effect ive agreements wi th CLECS in Colorado that were

adopted pr i or  to  i t s  new po l i cy . The 11 agreements f i led here

r e p r e se n t t h o s e  c o n t r a c t s  r e l a t i n g  t o §  25 l ( b ) o r (c) o f t h e  A c t

that have not been t e rm ina ted o r supe rseded b y agreement I

commission order, or otherwise.

3 I Before deciding, to approve or  deny  the  16 f i l ed

agreements i n the 11 dockets, we found i t  necessary, for the

2 .
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.;Lmit:ed p u r p o s e s o f t h i s m a t t e r , t o d e f i n e w h a t c o n s t i t u t e s a n

interconnection agreement (ICA) u n d e r §  2 5 1 , s u b j e c t t o s t a t e

c o m m i s s i o n  a p p r o v a l a s  p r o v i d e d  i n  t h e  A c t  . To accomplish this,

we determined that a two-phase process was necessary.

4 . In Phase I, we requested comment from the par ties

to these captioned dockets as to a definition of an ICA pursuant

t o §  251 _ I n response t o that request I Q w e s t ,

AT&T Communications o f the Mountain S t a t e s I Inc . (AT&T ) I

SBC Telecom, Inc . I W or ldC om, Inc  . (Wor ldCom) I C o m m i s s i o n S t a f f

( S t a f f ) I and the C o l o r a d o G f f i c e o f Consumer Counsel ( a c c )

submitted comments about what constitutes an ICA.

5 » In addition to considering the par ties' comments,

we also took into account a definition of an ICA provided by the

Federal Communications Commission (FCC) i n response to Qwest 's

pet i t ion for  a dec laratory order There, the FCC provided a

definition of an ICA, holding that "an agreement that creates an

on go i n g o b l i g a t i o n p e r t a i n i n g t o r e sa l e , number portabi l i ty,

d ia l ing parity, access t o r ights-of-way, r e c ip ro ca l

compensation, interconnection , u n b u n d l e d n e t w o r k e lemen t s  I or

1 On April 23, 2002, Qwest petitioned the FCC for a declaratory ruling
on the scope of mandatory filing requirements set forth in § 252 (a) (1) of the
Act. On October 4, 2002, the FCC issued i ts Memorandum Opinion and Order
FCC 02-276 in WC Docket No. 02-89.

4



collocation is an interconnection agreement that must be filed

pursuant to § 252(a) (1) (emphasis in original) . /I 2

The FCC defined a basic class of agreements that

should be filed with the states . The FCC declined to establish

a comprehensive, in-depth ICA standard, instead leaving i t to

the states to provide the necessary clarity to incumbent: local

exchange carriers (ILECS) and CLECs concerning which agreements

should be f i l ed for approval. We took additional note of

language in the FCC' s order that i t disagreed with Qwest's

assertion that the content of interconnection agreements should

be limited to the schedule of itemized charges and associated
1

descriptions of the services to which the charges apply.'

Util izing the FCC's parameters and considering

the comments filed by the par ties to this matter, we derived a

provisional definition of an ICA to be used exclusively within

the context of these 11 dockets as follows:

An interconnection agreement, for purposes of Section
252(e) (1) of the Telecommunications Act of .1996, i s  a
binding contractual agreement or amendment thereto,
without regard to form, whether negotiated or
arbitrated, between an Incumbent Local Exchange
Carrier and a telecommunications carrier or carriers
that includes provisions concerning ongoing
obligations pertaining to rates, terms, and/or
conditions for interconnection, network elements,
resale, number portability, dialing parity, access to

4-5-pp-91 8.C 02_276 aU2 FC

3 Id-

6.

7 .
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rights-of-way,
collocation.

reciprocal compensation, o r

Having determined a provisional ICA definition,

we then found that the agreements filed in these 11 dockets met

our definitional requirements and were therefore subj act t o

Phase of this process - -whether to grant or reject the

individual agreements . We again entertained comments on this

phase of the process . Phase II comments and replies were filed

by Qwest, OCC, Staff, AT&T, WorldCom, and Time Warner Telecom of

Colorado, LLC (Time Warner) .

In general, the OCC and Staff both recommend that

the Commission reject all 16 amendments because they all *f ail to

comply with the requirements set for Rh in §§ 252(a) (1) and

251(c) (1) of the Act I as well as the Commission's rule on

Interconnection Agreements, 4 Code of Colorado Regulations (CCR)

723-44. Staff states that these agreements should be rejected

for f allure to adhere to the process requirements in § 252

(a)(1), alone » In addition, Staff asserts the agreements are

incomplete, potentially discriminatory, and not consistent with

the public interest because they do not fully explain the rates,

terms, and conditions of the service offerings .

10 l Worldcom and AT&T state that all the agreements

should be approved by the Commission and should be available for

other carriers to opt-in. WorldCom and AT&T state that allowing

4.

9 1
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carriers t o opt-into these agreements a s soon a s possible

protects against, o r a t least mitigates I the discriminatory

issues raised by Staff and the OCC .

B . Amendments Subj act to Approval

The Act requires that the Commission review and

approve or reject ICes involving ILE Cs like Qwest. To comply

with the Act, rates in negotiated agreements must be just and

reasonable, nondiscriminatory , and based o n the cost of

providing the interconnection or network element. § 47 U.S .c .

252(e) reviewing agreements (or portions thereof ) the

Commission is guided by § 47 U.S.C. 252(e) (2) requiring that
5

4

ICAS not discriminate against non-parties and be consistent with

the public convenience and necessity. 4'

Upon thorough scrutiny of the filed agreements

and consideration of the Phase II comments, we conclude that 2

of the filed agreements will be granted, 12 agreements will be

denied du e t o provisions that violate public policy, and

2 agreements will be denied as incomplete, as detailed in the

following discussion.

c. Approved Agreement s

Qwest filed a motion in Docket No . 96A-287T

seeking approval of two attached agreements as amendments to an

ICA between Qwest and WorldCom approved by this Commission in

Decision No C97 48 issued January 15 I 1997 I a s amended »

1

1 I
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Relevant here, the parties entered into a Business Escalation

Agreement dated June 29, 2001. The Agreement provides that the

par ties agree to use an escalation process to resolve business

issues that may arise. The escalation procedure involves three

levels of participation to resolve issues that may arise.

We find that this agreement meets our provisional

definition of an ICA. We . fur thee f i n d tha t the terms o f the

amendment d o  n o t  v i o l a t e  p u b l i c  p o l i c y , a r e  n o n - d i s c r i m i n a t o r y ,

and are consistent with the public convenience and necessity,

therefore, w e grant Qwest' s action f o r approval o f t h i s

amendment to the ICA between Qwest: and WorldCom.
I

In Docket No. 01T-019, Qwest filed a motion for

approval of a confidential letter agreement dated October 26 f

2000 The confidential agI€€m€n provides tha t McLeod USA

Telecommunications Services, Inc. (McLeod) I and Qwest: w i l l meet

as necessary to develop an implementation process to establish

processes and procedures to better implement the parties' ICes.

Specifically, the par ties agree to attend and participate in

quarterly executive meetings t o attempt to resolve business

issues and disputes

We find that th is agreement also meets our

provisional definition of an ICA. We f u r t h e r f i n d t h a t t h e

terms of the amendment do not violate public policy, are non-

discriminatory and are consistent with the public convenience

2 .

3 .

4.
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and necessity, therefore, we grant Qwest's motion for approval

of this amendment to the ICA between Qwest and McLeod.

The Commission has not previously approved all of

the amended conditions proposed in these two dockets . However I

we find i t consistent with the terms of the agreement, the

directives of the Act and our own ICA rules Te approve the

amendmentt: s , subject to our own rules and general ratemaking

proceedings

D. Denied Agreements

Qwest also filed motions for approval o f

amendments in the following dockets
4

96A-287T MCI Confidential Billing Agreement dated
June 29, 2001

. ;

97T 507 Global Crossing Local Services, Inc .
Confidential Billing Agreement dated
July 13, 2001

98T 042 Next Link Colorado, LLC f/k/a XO
Colorado, Inc. Confidential Billing
Agreement dated December 31, 2001

98T-519 Advanced Telecom Group, Inc. Facility
Decommissioning Agreement dated
October 8, 2001

99T-040 E r n e s t Communicat ions, I n c .
Confidential Settlement Agreement dated
September 17, 2001

99T-067 DIECA Communications, I nc. d/b/a Covad
Communications Company Facil ity
Decommissioning Agreement dated
January 3, 2002 and U S WEST Service Level
Agreement dated April 19, 2000

4

5 .
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99T 598 Kings Deer Telephone Company, Inc.
n/k/a Sur west Communications, Inc.
Settlement Agreement and Mutual Release
dated May 31, 2001 and Confidential
Billing Settlement Agreement dated
January 18, 2002

00T-277 Southern Bell Telecom, Inc. Letter
Proposing Settlement Terms dated
June 1, 2000

01T-013 Time Warner Telecom of Colorado
Confidential Billing Settlement
Agreement dated March 16, 2001

I LLC

Commission Rule 4 CCR 723-44-5.7.1 requires that

w e either reject o r approve an application o r motion for

approval o f a n amendment with written findings as to any

deficiencies Rule 4 CCR 723-5.7.2 et seq. provides the »grounds

t o reject a n ICA or amendment to an ICA. Generally, Rule 5.7.2

requires that w e reject a n ICA or amendment: i f

discriminatory , not consistent with the public interest,

convenience, and necessity, o r i s not i n compliance with

intrastate telecommunications service quality standards

These agreements contain confidential

provisions that an essential element o f the respective

agreements, Cr redact essential financial information from the

filed agreement I The confidentiality provisions in these

agreements were par t of the ICA bargain. Thus , the

confidentiality provision is inextricably tied to, and is an

essential element of the entire agreement Because the

\

2 .
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c.onf:Ldent:ialit:y clauses are bound inextricably t o the whole,

these. agreements must be denied in whole.4

4 • Further, §§ 251 and 252 of the Act requires that

ICes and amendments be negotiated and proffered in a s

transparent a Mann e r a s possible . This transparency i s

encouraged in order to advance the intent of the Act to promote

non-discrimination and competition in local telecommunications

s e r v i c e a r e a s To the extent that the par ties' have redacted

substantive financial information from the filed amendments that

prevent other ILECS from picking and choosing provisions we deny

Qwest' s motions for approval of these amendments to the ICes .

I n addition t o the confidentiality provisions

found in these agreements, 7 of these 12 agreements also contain

an arrangement between Qwest; and the representative CLEC that

the CLEC will withdraw from the U S WEST/Qwest merger proceeding

o r the Qwest § 271 proceedings The bartering of a CLEC's

par ticipation in proceedings of general applicability before

this Commission--the main purpose of which is to record actual

c o m m e r c i a l experience for the overall goal of increased

competition and ease with which CLECs do business with Qwest--is

There is also the logical impossibility here of us
agreement with a confidentiality term when that term is being
breached by the filing of the agreement .

4 approving an
self-evidently

The agreements are with, variously~ Coved Communications,
Communications, Southern Bell Telecom, Time Warner, and McLeod.

5 Sur west

5 .
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against: the public interest. The analogy we draw is to that of

contracts void against public policy. See Wood v. Casserleigh,

3 0 Colo. 287 r 71 P. 360 I 361 (1902) W e cannot countenance

contracts that by their terms impede the Commission' s access to

information in proceedings of general applicabilit:y.6 Therefore,

these agreements must b e rejected under 47 U.S.C.

§ 252(e) (2) (A) (ii)

E . Agreements Denied on Other Grounds

Qwest filed motions for approval of amendments in

the following two remaining dockets :

00T 064 Electro-Tel, Inc. (Eschelon)
Settlement Agreement dated
March 1, 2002

01T 019 McLeodUSA /
Confidential Billing Settlement Agreement
Dated May 1, 2000

2 • Commission Rule 4 CCR 723-44-5.2 states that "the

interconnectioN agreement o r amendment i n entirety,

including any attachments , shall b e submitted t o the

Commission . if These two docinnents filed by Qwest do not contain

the entire agreements. The March 1, 2002 Settlement Agreement

6 We hasten to distinguish agreements to cease specific, private party
complaints and agreements not to participate in proceedings of general
applicability. Both the Qwest/U S WEST merger proceeding and the Qwest § 271
proceeding required the Commission receive all information, from all parties,
relevant to the merits of those applications. Settlement agreements not to
participate in those proceedings - of ten settling issues collateral to those
general proceedings .. preclude the Commission from receiving the relevant
information to decide in those dockets. Therefore, we cannot accept such
settlements.

1
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between Qwest and Eschelon contains both redaction of credit

amountS I and references to eight other agreements to b e

terminated . These terminated agreements are not par t of this

record . I n addition, this agreement states at paragraph (c)

"Attachment 3 to the .Implementation Plan dated July 31 /

2001/August 1, 2001 relating to UNE-E will continue to bind the

Par ties unless the Parties agree otherwise in a writing executed

by both Par ties . " The Implementation Plan and its Attachment 3

were not made part of this filing. As stated above, Rule 5.7.2

requires that we reject an amendment if it is discriminatory or

not in the public interest. Without the entire agreement and all
an

attachments before us, w e cannot make a finding that the

requirements of Rule 5.7.2 have been met

3 • The May 1, 2000 I McLeod Billing Settlement

Agreement contains redacted information concerning credit

amounll S paid by U S WEST to McLeod for dismissing , with

prejudice, a complaint proceeding before this Commission. Again,

because we do not know all the rates, terms, and conditions, in

this agreement, we cannot make a finding that the requirements

of Rule 5.7.2 have been met.

These agreements are thus rejected.

F. Other Procedural Matters

Staff submitted a confidential version and a

public version of its Phase II Initial Comments. It therefore,

e

4.
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filed a Motion to Accept the Public Version of Staff's Phase II

Initial Comments on November 8, 2002 . We grant Staff's motion.

2 • Time Warner Phase Reply

Comments and Motion for Their Acceptance on November 12, 2002 .

We grant Time Warner's motion to accept its late-filed reply

comments ¢

ORDER

A . The Commission Orders That :

The motion o f Qwest Corporation i n Docket

No. 96A-287T seeking approval of a Business Escalation Agreement

dated June 29 I 2001 as a n amendment: to its Interconnection

Agreement with MCI WorldCom Communications I Inc. I is granted

consistent with the discussion above.

The motion o f Qwest Corporation i n Docket;

No. 01T-019 seeking approval of a Confidential Letter Agreement

dated October 26, 2000 as an amendment to its Interconnection

Agreement with McLeod USA Telecommunications Services, Inc .I

granted consistent with the discussion above.

3 l The motion o f Qwest Corporation in Docket

No. 96A-287T seeking approval o f a Confidential Billing

Agreement dated June 29, 2001 as an amendment to

Interconnection Agreement with MC I WorldCom Communications,

Inc. , is denied consistent with the discussion above.

r
1

i
4
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1

The motion of Qwest Corporation i n Docket\1

No. 97T-507 seeking approval of a Confidential Billing Agreement

dated July 13 I 2001 a s an amendment t o Interconnection

Agreement with Global Crossing Local Services I Inc . I i s denied

consistent with the discussion above.

The motion o f Qwest Corporation i n Docket

No. 98T-042 seeking approval of a Confidential Billing Agreement

dated December 31 2001 as an amendment to its InterconnectionI

with NextLink Colorado, LLC, formerly known a s

XO Colorado, Inc. .r denied consistent with the discussion

above | F
4

The motion of Qwest Corporation in Docket

no. 98T 519 seeking approval of a Facility Qecommissioning

Agreement dated October 8 I 2001 a s a n amendment t o

Interconnection Agreement with Advanced Telecom Group, Inc. , is

denied consistent with the discussion above .

7 . The motion of Qwest Corporation in Docket

No. 99T-040 seeking approval of a Confidential Settlement

Agreement dated September 17 r 2001 a s a n amendment; t o

Interconnection Agreement with Ernest Communications, Inc . I

denied consistent with the discussion above .

8. The motion of Qwest Corporation in Docket

No. 99T-067 seeking approval of a Facility Decommissioning

Agreement dated January 3 I 2002 and a U s WEST Service Level

4

Agreement

4.

5 .

6.
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8

Agreement dated April 19 l 2000 I a s a n amendment t o

Interconnection Agreement with DIECA communications, Inc . , doing

business as Covad Communications Company is denied consistent

with the discussion above .

The motion o f Qwest Corporation i n Docket

No. 99T 598 seeking approval o f a Settlement Agreement and

Mutual Release dated May 31, 2001 and Confidential Billing

Settlement Agreement dated January 18, 2002 , as an amendment to

its Interconnection Agreement with Kings Deer Telephone Company,

Inc . I now known a s Sur west Communications, Inc . I is denied

consistent with the discussion above .
f

10 1 The motion of Qwest Corporation in Docket

No. 00T-277 seeking approval of a Letter Proposing Settlement

Terms dated June 1 2000 as an amendment to its InterconnectionI

Agreement with Southern Bell Telecom, Inc. , is denied consistent

with the discussion above .

The motion of Qwest Corporation in Docket

No. 01T-013 seeking approval of a Confidential Billing

Settlement Agreement dated March 16, 2001 as an amendment to its

Interconnection Agreement with Time warner Telecom of Colorado,

Inc. is denied consistent with the discussion above.I

12 4 The motion of Qwest Corporation in Docket

No. 00T-064 seeking approval of a Settlement Agreement dated

March 1, 2002 as an amendment to its Interconnection Agreement

9 s
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I

with Esc felon Telecom of Colorado, Inc . I formerly known as

Electro-Tel I Inc . I denied consistent with the discussion

above.

13 I The motion o f Qwest Corporation i n Docket

No. 01T-019 seeking approval o f a Confidential B i l l i n g

Settlement Agreement dated May 1, 2000 as an amendment to i ts

Interconnection Agreement w i th McLeod USA Telecommunications

Services, Inc. , is denied consistent: with the discussion above.

14 I Commission Staff's request to accept the pub l i c

version of i ts Phase II Ini tial  Comments is granted.

15 » Time warner Telecom of Colorado, LLC's Late-Filed

Phase I I Reply Comments and M o t i o n f o r T h e i r A c c ep t an c e i s

granted. ' J

16 . This Order i s  effect ive on i ts  Mai led Date.

B. ADOPTED IN con/lmIssIonERs' DELIBERATION MEETING
November 13, 2002.
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