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IN THE MATTER OF QWEST Docket No. RT-00000F-02-0271
CORPORATION’S COMPLIANCE WITH

SECTION 252(e) OF THE

TELECOMMUNICATIONS ACT OF 1996.

RUCO'S COMMENTS

L Introduction
Attached to this pleading is RUCO’s Report of Investigation (“Report”) of the Unfiled
Agreements of Qwest Communications, Inc. (“Qwest”), Eschelon Telecom, Inc. (“Eschelon”),
and McLeodUSA Telecommunications Services, Inc. (“McLeodUSA”).
RUCO maintains, based upon the evidence reviewed, to date, that reasonable grounds
exist to believe the following:
e Qwest, McLeodUSA, and Eschelon knowingly violated federal and state laws that
prohibit discrimination among telecommunications competitors;
¢ The violations were pursuant to a scheme or artifice to deceive this Commission and
the pubilic.
¢ One object of the scheme was for Qwest to discriminate in favor of McLeodUSA and
Eschelon and against other competitors and against competition in general.
e Another object of the scheme was to pay kickbacks for McLeodUSA’'s and
Eschelon's silence as regulators considered whether Qwest was giving
nondiscriminatory access to competitors and therefore entitled to enter the long

distance market.
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An Appendix of supporting evidence accompanies the Report. The Report and
Appendix contain information that has been identified as “Confidential Trade Secret” and are
thefefore filed under seal unless and until the information is made public by order of this
Commission pursuant to A.R.S. § 40-204.

I Comments on Staff’s Supplemental Report and Recommendation

RUCO agrees that the 1996 Telecommunications Act protects competition and
competitors from discriminatory behavior. The Act prohibits discrimination concerning
interconnection, regardless of legal formalities. Let one thing be clear. the partnerships
between Qwest and McLeodUSA and between Qwest and Eschelon discriminated not only to
favor the partners and harm competitors but also to attack competition in general. This is why
the Commission must thoroughly investigate the nature and seriousness of the discrimination
perpetrated by Qwest, McLeodUSA, and Eschelon.

The attack on competition will be thoroughly understood when all the facts are known.
Look at everything the parties did, and everything they put in place. For example, Qwest paid
kickbacks to McLeodUSA and Eschelon, ostensibly to buy their silence on 271 long distance
matters. The kickbacks also made Qwest's wholesale telecommunications products less

expensive for McLeodUSA and Eschelon than for other competitors. The kickbacks

strengthened Qwest’s allies and weakened their competitors.

Most of the scheme was contained and concealed from public view in oral agreements,
side agreements, letter agreements, “billing settlements,” and secret accounting gimmickry.
Yet a pattern emerges from the artifice and deceit. The public documents set a high cost for
competitors, who buy certain Qwest products. The bottom line looks considerably less
expensive in the secret deals for McLeodUSA and Eschelon. If a transaction of this magnitude

looks expensive, then competition looks expensive. The result: an attack on competition.
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RUCO believes this matter should be kept under one docket until the Commission
ascertains all the facts. This will permit the Commission to develop guidelines and promulgate
rules that will keep this from happening again. Putting the matter into separate dockets will
miss the big picture. The procedure should not obscure the facts.

Il. Recommendations

Based upon the foregoing, RUCO recommends the scope of the hearing be
comprehensive, to permit a full investigation of the business-to-business conduct among
Qwest, McLeodUSA, and Eschelon. RUCO believes the section 271 and section 252 dockets
should be consolidated for purpose of the hearing, so that the hearing can have a broad scope
and all appropriate remedies can be considered.

RUCO recommends that further investigation by parties be permitted, and that the
Commission direct the parties not to destroy any documents related to the business-to-
business conduct between Qwest and McLeodUSA and Qwest and Eschelon, pending
resolution of this matter (RUCO understands that at least one party to such agreements has a
relatively brief document retention program).

RUCO believes that depositions are necessary, including those of out-of-state
witnesses. The required investigations would take approximately 90 days, assuming
cooperation of deponents.

At the conclusion of its investigation, RUCO, or another party, can file a complaint or
Report of Investigation. Further hearing procedures can be determined at that time.

After the hearing, the Commission can adopt findings of facts and conclusions of law
based upon the evidence, impose remedies as appropriate, direct remedial action into new or
existing dockets, including rulemaking dockets, and refer matters to other agencies, including

prosecutorial agencies, if appropriate.
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V. Conclusion
RUCO firmly believes the Commission must comprehensively investigate what Qwest,
MclLeodUSA, and Eschelon have done. It is not important why they concealed material facts.

The important issue is how concealment benefited them. Follow the money to find the answer.

RESPECTFULLY SUBMITTED this 29" day of August, 2002.

g DM

Lindy P. Funkhouser
Director
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AN ORIGINAL AND TEN COPIES
of the foregoing filed this 29th day
of August, 2002 with:

Docket Control

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

COPIES of the foregoing hand delivered/
mailed this 29th day of August, 2002 to:

Lyn Farmer

Chief Administrative Law Judge
Hearing Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Jane L. Rodda

Administrative Law Judge

Hearing Division

Arizona Corporation Commission

400 West Congress Street, Room 222
Tucson, Arizona 85701

Christopher Kempley, Chief Counsel
Legal Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Ernest Johnson, Director

Utilities Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Timothy Berg

Theresa Dwyer

Fennemore Craig, P.C.

3003 North Central Ave., Suite 2600
Phoenix, Arizona 85012

Teresa Wahlert, Vice President-Arizona
Maureen Arnold

Qwest Corporation

3033 North Third Street, Room 1010
Phoenix, Arizona 85012

Andrew Cain

Qwest Corporation

1801 California Street, 4900
Denver, Colorado 80202

Michael M. Grant

Todd C. Wiley

Gallagher & Kennedy, P.A.
2575 East Camelback Road
Phoenix, Arizona 85016-9225

Mark Dioguardi

Tiffany and Bosco, P.A.
500 Dial Tower

1850 North Central Avenue
Phoenix, Arizona 85004

Curt Huttsell

Electric Lightwave, Inc.

4 Triad Center, Suite 200
Salt Lake City, UT 84180

Thomas L. Mumaw

Jeffrey W. Crockett

Snell & Wilmer

One Arizona Center
Phoenix, Arizona 85004-0001

Darren S. Weingard

Stephen H. Kukta

Sprint Communications Company L.P.
1850 Gateway Drive, 7th Floor

San Mateo, California 94404-2467

Thomas H. Campbell

Lewis & Roca

40 North Central Ave., Suite 1900
Phoenix, Arizona 85004

Andrew O. Isar

TRI

4312 92nd Ave., N.W.

Gig Harbor, Washington 98335
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Bradley Carroll
Cox Communications

'Cox Arizona Telecom LLC

20401 North 29th Ave.
Phoenix, Arizona 85027

Richard M. Rindler

Morton J. Posner

Swidler, Berlin, Shereff, Friedman, LLP
3000 K Street, NW, Suite 300
Washington, DC 20007-5116

Raymond S. Heyman

Roshka Heyman & DeWulf, PLC
One Arizona Center

400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004

Charles Kallenbach

American Communications
Services, Inc.

131 National Business Parkway

Annapolis Junction, Maryland 20701

Thomas F. Dixon

MCI Telecommunications Corp.
707 17th Street, Suite 3900
Denver, Colorado 80202

Richard S. Wolters

AT&T &TCG

1875 Lawrence Street, Suite 1575
Denver, Colorado 80202

Joyce Hundley

U.S. Department of Justice
Antitrust Division

1401 H St., NW, Suite 8000
Washington, DC 20530

Joan Burke

Osborn Maledon

2929 North Central Ave., 21st Fl.
P.O. Box 36379

Phoenix, Arizona 85067-6379

Gregory Hoffman

AT&T

795 Folsom Street, Room 2159

San Francisco, California 94107-1243

Daniel Waggoner

Davis Wright Tremaine

2600 Century Square

1501 Fourth Ave,

Seattle, Washington 98101-1688

Douglas Hsiao

Jim Scheltema

Blumenfeld & Cohen

1625 Massachusetts Ave., N.W.
Suite 300

Washington, DC 20036

Diane Bacon, Legislative Director
Communications Workers of America
5818 North 7th Street, Suite 206
Phoenix, Arizona 85014-5811

Mark N. Rogers

Excell Agent Services, L.L.C.
2175 West 14th Street
Tempe, Arizona 85281

Traci Grundon

Davis Wright Tremaine, LLP
1300 S.W. Fifth Ave., Suite 2300
Portland, Oregon 97201

Lyndall Nipps

Director, Regulatory
Allegiance Telecom, Inc.

845 Camino Sure

Palm Springs, California 92262

M. Andrew Andrade
5261 S. Quebec Street, Suite 150
Greenwood Village, Colorado 80111

Megan Doberneck

Senior Counsel

Covad Communications Company
7901 Lowry Blvd.

Denver, Colorado 80230

Al Sterman

Arizona Consumers Council
2849 East 8th Street
Tucson, Arizona 85716

Brian Thomas

Time Warner Telecom, Inc.
520 S.W. 6th Ave., Suite 300
Portland, Oregon 97204

Jon Poston

Arizonans for Competition in Telephone
Service

6733 East Dale Lane

Cave Creek, Arizona 85331-6561
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Eric S. Heath

Sprint Communications Company L.P.
100 Spear Street, Suite 930

San Francisco, CA 94105

Philip Doherty
545 S. Prospect St., Suite 22
Burlington, VA 05401

Andrea Harris

Allegiance Telecom Inc of Arizona
2101 Webster, Suite 1580
Oakland, CA 94612

Kevin Chapman

SBC Telecom

300 Convent St., Room 13-Q-40
San Antonio, TX 78205

Richard Sampson

Z-Tel Communications

601 S. Harbour Island, Suite 220
Tampa, FL 33602

Gena Doyscher

Global Crossing Services
1221 Nicollet Mall
Minneapolis, MN 55403-2420

Gary L. Lane
6902 E. First St., Suite 201
Scottsdale, AZ 85251

Steven Strickland

SBC Telecom

5800 Northwest Parkway, Room 1T40
San Antonio, TX 78249

Richard Kolb

One Point Communications
150 Field Dr., Suite 300
Lake forest, IL 60045

Steven Duffy

Ridge & Isaacson

3101 N. Central Ave., Suite 1090
Phoenix, AZ 85012

Dennis Ahlers

Eschelon Telecom

730 Second Ave South, Suite 1200
Minneapolis, MN 55402

Dennis Doyle

Arch Communications Group
1800 West Park Dr., Suite 250
Westborough, MA 01581-3912

David Conn

McLeod USA

P.O. Box 3177

Cedar Rapids, IA 52406-3177

Frederick Joyce

Alston & Bird, LLP

601 Pennsylvania Ave., NW
Washington, DC 20004-2601

John Munger

Munger Chadwick

333 North Wilmot #300
Tucson, AZ 85711

Deborah Harwood

Integra Telecom of Arizona

19545 NW Von Newman Dr., Suite 200
Beaverton, OR 97006

Bob McCoy

William Local Network
4100 One Williams Center
Tulsa, OK 74172

Teresa Tan

Worldcom, Inc.

201 Spear St., 9" Floor
San Francisco, CA 84105

Rodney Joyce

Shook Hardy & Bacon, LLP
600 14™ St., NW, Suite 800
Washington, DC 20005-2004

Diane Peters

Global Crossing

180 South Clinton Ave
Rochester, NY 14646

Gerry Morrison

Map Mobile Communications
840 Greenbrier Circle
Chesapeake, VA 23320

Metrocall, Inc.
6677 Richmond Highway
Alexandria, VA 22306

Paul Masters

Ernest Communications

6475 Jimmy Carter Blvd, Suite 300
Norcross, GA 30071
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Rex Knowles

X0

111 E. Broadway, Suite 100
Salt Lake City, UT 84111

Teresa Ono

AT&T

795 Folsom St., Room 2159
San Francisco, CA 94107-1243

Penny Bewick

New Edge Networks
P.O. Box 5159
Vancouver, WA 98668

David Kaufman

E.Spire Communications
343 W. Manhattan St.
Santa Fe, NM 87501

Bob Edgerly

Nextel West Corporation
2001 Edmund Halley Dr.
Reston, VA 20131

McLeodUSA Telecommunications Services
Attention: Law Group

P.O. Box 3177

Cedar Rapids, 1A 52406-3177

Steven Sager

McLeodUSA Telecommunications Services
215 S. State St.

Salt Lake City, UT 84111

Gary Kopta

Davis Wright Tremaine LLP
1501 Fourth Avenue
Seattle, WA 98101

By k: EWLM&"}' &M\Qﬁh

Chery! Fraulob




