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ARIZONA SCHOOLS, GOVERNMENTS, AND REPLY BRIEF OF
TUCSON ELECTRIC POWER

NON-PROFIT ENTITIES IT IS NOT ACTING AS COMPANY

A PUBLIC SERVICE CORPORATION AND UNS ELECTRIC, INC.

PURSUANT TO ART. 15, SECTION 2 OF THE
ARIZONA CONSTITUION.

Mt Mt N St N et gt e’ N’ g’

Tucson Electric Power Company and UNS Electric, Inc., collectively referred to as “the
Companies”, through undersigned counsel, hereby respectfully submit their Reply Brief as
follows:

L INTRODUCTION.

The determination of whether SolarCity is a public service corporation under the Arizona
Constitution 1s a legal issue governed by existing Arizona law, While there is general consensus
as to the applicable analysis, the parties diverge on the appropriate conclusion. When the legal
analysis is properly applied to the facts, it is clear that SolarCity is a public service corporation
that should be subject to regulation by the Arizona Corporation Commission. On the other hand,
those who argue against treating SolarCity as a public service corporation often focus on non-legal
elements, such as a desire not to hinder the development of distributed solar generation or the
potential complexity of regulation.

The primary purpose of the SolarCity Solar Service Agreement (“SSA”) is to provide
electricity to the end user customer. The provision of electricity is not incidental to the

construction, operation and maintenance of the solar facilities; it is the ultimate purpose of

SolarCity’s activities. Without the provision of that electricity, there would be no need for the
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SSA. SolarCity absolutely controls the operation, maintenance, metering of electricity output and
billing for electricity provided to the customer. Moreover, once the SolarCity facilities are
installed on a customer’s premises, that customer becomes a captive customer with little, if any,
ability to switch to another on-premises renewable energy provider. Further, the SSA is wholly
dependent on incentives that are funded by the public.

Given these facts, SolarCity is a public service corporation. The provision of electricity by
SolarCity renders the “rates, charges and methods of operation a matter of public concern” that are
sufficiently “clothed with a public interest to the extent clearly contemplated by law which
subjects it to government control.” Gen. Alarm, Inc. v. Underdown, 76 Ariz. 235, 262 P.2d 671,
675 (1953); see Southwest Transmission Cooperative, Inc. v. Arizona Corporation Commission,
213 Anz. 427, 431, 142 P.3d. 1240, 1244 (20006) (““Southwest Transmission”). Accordingly, there
1s a real need to, among other things: (i) ensure the continuity of the operation and maintenance of
the system; (ii) ensure that SolarCity is accurately determining the amount of electricity produced
by the system and properly billing for that electricity; (iii) ensure there is appropriate customer
service and consumer protection for the electric service; and (iv) ensure there is an efficient and
qualified forum for the resolution of customer issues arising from the provision of the electricity.
These needs are ongoing and extend beyond the initial installation of the solar system. The
Commission is the appropriate government agency under the Arizona Constitution to oversee and

regulate such businesses and activities.

1L THE DETERMINATION THAT SOLARCITY IS A PUBLIC SERVICE
CORPORATION IS A LEGAL CONCLUSION.

No party disputes that this docket presents a legal issue that must be decided. Most parties
applied the legal analysis set forth in Southwest Transmission in arguing whether SolarCity is a
public service corporation. However, the parties arguing against public service corporation status
dnft away from legal analysis. For example, they assert that increasing distributed solar
generation 1s an important public policy that should not be hindered by regulation; however, this

does not excuse or pre-empt constitutional requirements.
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The legal question raised in this case should be decided on legal grounds and not purported
public policy claims.

II1. SOLARCITY IS A PUBLIC SERVICE CORPORATION.

In their initial briefs, several parties suggest that the SolarCity method of providing electric
service is not a matter of public concern and does not require any level of ongoing regulation.
Ironically, they either assert or imply that the public benefit of increasing distributed solar
generation in Arizona actually should tilt the scale against treating the distributed solar generators
providing electricity to retail consumers as public service corporations. In arguing against
regulation, the parties’ primary positions include assertions that: (i) the provision of distributed
solar generation does not implicate public concerns, (i) SolarCity is not “furnishing” electricity,
(iii) the SolarCity model is a financing arrangement and not the provision of electricity and (iv)
there is no need for -- and no benefit from -- Commission regulation. However, none of these
rationales for excusing SolarCity from regulation as a public service corporation are well founded
in law or in fact. Moreover, these parties seem to imply that regulation is contrary to the public
interest, while just the opposite it true.

A, The SSA is a Matter of Public Concern.

The primary purpose of the SSA is to provide electricity to the end user customer.
SolarCity constructs, owns, operates and maintains its solar facilities at the customer’s premises.
It charges the end user customer for the electricity produced by its system. But for the provision
of electricity, the customer would have no need for SolarCity’s service. SolarCity wholly controls
the operation, maintenance, metering of electricity output and billing for electricity provided to the
customer. The customer is at the mercy of SolarCity for the continuing operation of the facility,
for the accurate reading of the meter recording electricity produced and for the proper billing of
charges for the electricity. Moreover, the electricity provided by SolarCity offsets the electricity
required from the incumbent provider. If a customer believes that it is being charged for too much
electricity, it becomes a matter of concern for the customer, the incumbent electric provider,

SolarCity and the Commission.
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Once the SolarCity facilities are installed on a customer’s premises, that customer becomes
a captive customer with little, if any, ability to switch distributed renewable energy providers.
This circumstance is strikingly similar to a customer’s ability to change ifs incumbent electric
provider. The customer remains bound to pay for electricity from both providers. And the
customer’s recourse in any dispute over the provision of that electricity is limited. Continuity of
service, billing disputes and other customer service concerns must be addressed to the provider
and having an effective forum to resolve such disputes is of significant public concern.

Further, the SolarCity method of service is wholly dependent at this time on incentives that
are funded by the public. The REST incentives provided by the incumbent utilitics are funded by
ratepayers. Tax credits also are ultimately supported by the tax payers. To accept incentives
funded by the public and then refuse even modest oversight and regulation of the provision of a
public commodity such as electricity is untenable.

B. SolarCity is Furnishing Electricity.
SolarCity and others assert that SolarCity is not “furnishing” electricity as required by

Article 15, Section 2 of the Arizona Constitution. SolarCity contends that it never possesses the
electricity; rather the customer owns the electricity as soon as it is produced. This is a distinction
without merit. SolarCity does not acknowledge or address the potential regulatory issues that may
ensue if a generator could excuse itself from regulation simply by manipulating the temporal
ownership of electrons. Even if SolarCity never owns the electricity, this does not negate the fact
that its solar panels produce the electricity and that electricity is then transported through the
SolarCity facilities (cabling and inverter) from the solar panels to the customer’s electric panels.
Under Southwest Transmission even that is sufficient to meet the definition of “furnishing.” See
Southwest Transmission, 142 P.3d at 1244,

C. The SolarCity SSA is not a Financing Arrangement.

SolarCity and others argue that the SSA is actually a financing arrangement to allow the
construction of the solar facilities, not an arrangement for the provision of electricity to the end

user customer. However, the SSA clearly is not a financing arrangement for the end user
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customer. The end user customer does not own the system; SolarCity does. The SSA may
provide SolarCity the ability to obtain sufficient incentives and tax credits to construct the
distributed generation. This is little different than a utility-scale project developer using a PPA
with a power purchaser to support the financing for the project. The end user is still simply
purchasing the electricity provided by the solar facilities owned and operated by SolarCity. No
more, no less.

D. There are Substantial Benefits from Regulation.

None of the parties have disputed that SolarCity owns, operates and maintains the
distributed solar facilities. None of the parties have disputed that SolarCity reads the meter and
bills the end user customer based on that reading. None of the parties have asserted that there will
be no disputes over continuity of operations or over inaccurate billings or over other issues.
However, some parties assert that there is no need for -- and no benefit from -- some oversight and
regulation of SolarCity. Several parties have suggested that the Registrar of Contractors or the
courts might provide sufficient regulatory oversight and dispute resolution. These venues,
however, do not pre-empt the constitutional origin and junisdiction of the Commission over
SolarCity. Also, the nature and duration of the relationship between SolarCity and the end user
customer for the provision of electricity belies such assertions. Given the provision of electricity
to a captive customer, there is contimiing need for oversight well beyond the initial construction of
the solar facilities. Forcing customers to resort to the court system to pursue disputes over the
ongoing service, such as continuity of operation or billing, is uneconomical, inefficient and
burdensome to the customer.

Proper regulatory oversight by the Commission will efficiently and effectively: (i) ensure
the continuity of the operation and maintenance of the system; (ii) ensure that SolarCity is
properly calculating the electricity produced by the system and the bills for that electricity; (iii)
ensure there is appropriate customer service and consumer protection; and (iv) ensure there is an
efficient and qualified forum for the resolution of customer issues arising from the provision of the

¢lectricity. These needs are ongoing and extend beyond the initial installation of the solar system.
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And the Commission is the appropriate entity with authority under the Arizona Constitution -- and
with the necessary expertise -- to oversee and regulate such businesses and activities.

These concerns -- and the clear public benefits that will arise from Commission regulation
and oversight -- confirm that SolarCity’s business and activities are sufficiently “clothed with a
public interest” to make its “rates, charges and methods of operation a matter of public concern.”
As such, SolarCity is a public service corporation under the Arnizona Constitution that 1s subject to
Commission regulation.

The Companies do not propose the precise nature of regulation that should be imposed by
the Commission and defer to the Commission’s view as to what is necessary to protect the
individual consumers and the public interest.

IV.  CONCLUSION.

Based on the evidence, the facts and applicable law are clear that SolarCity is a public
service corporation subject the Commission’s jurisdiction and regulatory oversight. The
Commission’s clear determination of this legal matter will provide certainty and protection for

both SolarCity and Arizona customers.

RESPECTFULLY SUBMITTED this 15" day of January 2010.

TUCSON ELECTRIC POWER COMPANY AND
UNS ELECTRIC, INC.

o I

Michael W. Patten

Roshka DeWulf & Patten, PLC

400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004

mpatten@rdp-law.com

and
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Philip J. Dion, Esq.

Tucson Electric Power Company
One South Church Avenue, Suite 200
Tucson, Arizona 85701
pdion@tep.com

Attorneys for Tucson Electric Power Company and UNS
Electric, Inc.

Original and 13 copies of the foregoing
filed this 15" day of January 2010 with:

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Copy of the foregoing hand-delivered/mailed
this 15™ day of January 2010 to:

Jordan R. Rose

Court S. Rich

M. Ryan Hurley

Rose Law Group

6613 North Scottsdale Road, Suite 200
Scottsdale, Arizona 85250

Daniel Pozefsky, Chief Counsel
Residential Utility Consumer Office
1100 West Washington, Suite 220

Phoenix, Arizona 85007

C. Webb Crockett

Patrick J. Black

Fennemore Craig, PC

3003 North Central Avenue, Suite 2600
Phoenix, Arizona 85012-2913

Kenneth Sundlof, Esq.

Jennings, Strouss & Salmon

201 Bast Washington Street, 11" Floor
Phoenix, Arizona 85004

Kelly Barr

Salt River Project

P. O. Box 52025, PAB 221
Phoenix, Arizona 85072
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Michael Curtis

William P. Sullivan

Larry K. Udall

Curtis, Goodwin, Sullivan, Udall & Schwab, PLC
501 East Thomas Road

Phoenix, Arizona 85012

Deborah R. Scott

Linda J. Benally

Pinnacle West Capital Corporation
400 North 5™ Street, MS 8695
Phoenix, Arizona 85004

Kenneth R. Saline

K. R. Saline & Associates, PLC
160 North Pasadena, Suite 101
Mesa, Arizona 85201

Timothy M. Hogan

Az Center for Law in the Public Interest
202 East McDowell Rd, Suite 153
Phoenix, Arizona 85004

David Berry

Western Resource Advocates
P. O Box 1064

Scottsdale, Arizona 85252

Lawrence V. Robertson, Jr.
Attorney at Law

P. O. Box 1448

Tubac, Arizona 85646

Bradley S. Carroll

Snell & Wilmer

One Arnizona Center
400 East Van Buren
Phoenix, Arizona 85004

Jay Moyes

Steve Wene

Jeffrey Murray

Moyes Sellers & Sims Ltd

1850 North Central Avenue, Suite 1100
Phoenix, Arizona 85004
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Teena Wolfe, Esq.
Administrative Law Judge
Hearing Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Janice Alward, Esq.

Chief Counsel, Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Steve Olea

Director, Utilities Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007




