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IN THE MATTER OF THE APPLICATION )
OF COMMUNITY WATER COMPANY OF )
GREEN VALLEY FOR A DETERMINATION >
THAT THE 'AGREEMENT FOR PAST CAP M&I )
WATER SERVICE CAPITAL CHARGES )
(INSTALLMENT)' WITH CENTRAL ARIZONA )
WATER CONSERVATION DISTRICT IS NOT AN)
EVIDENCE OF INDEBTEDNESS REQUIRING )
COMMISSION APPROVAL UNDER A.R.S §§ 40- )
301 AND 40-302, OR, IN THE ALTERNATIVE, )
APPROVAL OF THAT AGREEMENT. >
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Community Water Company of Green Vailey ("CWCGV") hereby submits its application

regarding the Agreement For Payment of Past Capital M&I Water Service Capital Charges

(Installment) (hereinafter referred to as the "Agreement") it entered into on November 21, 2007.

CWCGV seeks a determination that the Agreement is not an evidence of indebtedness and does not

require Commission approval under A.R.S. §§ 40-30] and 40-302. In the alterative, CWCGV

requests approval of the Agreement as being in the public interest and providing CWCGV an

additional dependable, renewable and long-term supply of water. In support of its Application,

19 CWCGV provides the following:

20 1 In Decision No. 71259 (September 3, 2009), the Commission approved a condition

23

24

25 1,

21 | that ordered CWCGV to tile an Application regarding the necessity of Commission approval for an

22 i' agreement between it and the Central Arizona Water Conservation District ("CAWCD") for past

Central Arizona Project ("CAP") Municipal and Industrial ("M&I") water service capital charges

(hereinafter referred to as "Agreement"). The Agreement, attached as Exhibit A to this

Application, provides for payment in five equal installments of $222,994.93 starting December

2007 and ending December 1, 201 l .26

13

27
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CWCGV originally received 1,100 acre-feet of CAP water through its original

subcontract with CAWCD on March ll, 1987 titled "Subcontract Among the United States, the

[CAWCD] and [CWCGV], Providing for Water Service, Central Arizona Project". Upon

acquiring the Certificate of Convenience and Necessity ("CCN") of New Pueblo Water Company

in Decision No. 60082 (Fobnlary 20, 1997), CWCGV acquired an additional 237 acre-feet of CAP

6 water,

7

8

9

10

12

13
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CWCGV participated in a process that started in 1994 to reallocate a total of 65,647

acre-feet of uncontracted lvl8Ll CAP water. The Company did so because the 1,337 acre-feet

allocation would be insufficient to meet current and future demands. On December 2, 1999,

Arizona Department of Water Resources ("ADWR") issued a letter to the United States

Department of Interior ("U.S. DOI") recommending reallocation - including an additional 1,521

acre~feet to CWCGV. The letter explained the critical need for M841 water among municipal

providers, the need for a dependable and renewable water supply, and the need to lessen

dependence on finite groundwater supplies CWCGV, seeing that need to procure renewable

water supplies, was one of 53 applicants and one of 20 recipients of additional CAP water

16 allocation.

17

18

19

20

21

22

CAWCD must ultimately repay to the U.S. DOI capital charges associated with

construction of the CAP. As part of the reallocation process, CWCGV was willing to subcontract

for additional CAP water and commit to paying the past capita] repayment obligation for that

water The Agreement at issue between CWCGV and CAWCD covers these past CAP M&I water

service capital charges. In order for CWCGV to receive the additional 1,521 acre-feet allocation of

CAP water, it must pay these capital charges.

23

24

25 l Contract No. U7-07-3(}-W'(}151.

26

27

? See Letter 1"rom Rita P. Pearson, ADWR Director, to Bruce Babbitt, Secretary of the Interior (December 2, 1999)
avaflabie at http:l»*'www.cap-az.com'iI1cludes/media/docs/ADWR-reallocationnecommendation-l~2002.pdf (last visited
on December 17, 2009). This letter was attached to a letter dated January 20: 2000 between the same individuals
continuing the recommended allocations Hom ADWR to U.S. DOI.

Id.
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8 The Subcontract notes that the U.S.

9

10

11
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The 1,521 acre-feet reallocation of previously in-contracted M&I water to CWCGV g

was confined in the Arizona Water Settlements Act of 2004 ("AWSA").4 In accordance with the l

AWSA, U.S. DOI published in the Federal Register its Final Decision of CAP Water Reallocation.5

6. On May 25, 2007, CWCGV entered into an amended subcontract with CAWCD as

required under and in accordance with Section l04(d) of AWSA (hereinafter referred to as the

"Subcontract" and attached as Exhibit By" Thc Subcontract, while separate from the Agreement at

issue, highlights the need provide for repayment of the cost of constructing the CAP pursuant to

Section 304(b)(l) of the Colorado River Basin Project AcL7

DOI and CAWCD entered into a Contract No. 14-06-W-245, Amendment 1, dated December l,

1988 (Le. the "Repayment Contract") where CAWCD repays reimbursable costs of the CAP

allocated to it. The Repayment Contract is part of the Subcontract, and the Subcontract is

considered a subsidiary to the master contract providing for repayment of CAP costs. The United

States, through the Regional Director of the Lower Colorado Region of the Bureau of Reclamation,

was a party to the Subcontract between CAWCD and CWCGV.

7,15 In order for the Subcontract to become effective (and for CWCGV to receive the

16 additional allocation), three events must occur:

17

18

19

(1) CWCGV seeking validation of the Subcontract in a court of competent

jurisdiction as required in Article 6.12 of the Subcontract. On August 30, 2007,

CWCGV did tile its petition for validation of the Subcontract in accordance with

20 state and federal law

21

22

23

and before the Pima County Superior Court. The

Subcontract was ratified, confirmed and validated by order on November 15,

2007.8 The Subcontract was approved as required and in accordance with state

law governing CAWCD. It is no longer subject to review.l09

24

25

26

27

4 Pub. L. 108-451, § 104(b) (1), 118 Stat. 3478, 3489 (codified as amended at 43 U.S.C.A. § 1501 note) (enacted
December 10, 2004).
> Central Arizona Project (CAP), Arizona, Water Allocations, 71 Fed. Reg. 50449 50452 (August 25, 2006),
o Subcontract No. 07-XX~30-WU489.
7 Pub. L, 90-537, 82 Stat. 885, 891 (1968) (codified as amended at 43 U.S.C.A. § 1523) (enacted September 30, 1968).
oz Pima County Super. Ct., No. C2007-4994.
888 A.R.S. §§ 48-3731 through 48-3734.
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(2) U.S. DOI, through its Secretary, publishing a statement of findings as required in

Section 207(c) (1) of the AWSA. It did so on December 14, 2007?1

(3) CWCGV providing payment of past  M&I water  service capita l charges in

accordance with the Federal Reclamation Laws.z The Agreement al issue in this

5

6

7

8

9

Application is regarding this last item.

CWCGV, in accordance with federal law and per the terms and conditions of the

Subcontract, must pay for past CAP M&I capital charges in order to acquire the additional 1,521

acre-feet of CAP water. It had two choices to do so - cither (I) pay one lump-sum payment, or (2)

make five installment payments of $222,994.93 starting December l, 2007 and ending December l,

10 2011. CWCGV chose the latter option. The Agreement was entered into November 21, 2007. In

11

12

13

14
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15

16

17

18

doing so, CWCGV advanced the public policy goal of lessening the dependence on groundwater

sources and procuring renewable sources of water. Attached to this Application as Exhibit C is a

letter from the CAP corroborating the fact that CWCGV must have provided for payment of past

M&I water service capital charges in order to receive the additional 1,521 acre-feet allocation.

While interes t  factored into detemiining the amount  of the ins ta llments ,  the

installments are simply vivo payments of $222,994.93. More importantly, CWCGV understands

that it faces 110 risk if it were to stop making payments under the Agreement. it would lose its right

to the addit iona l 1 ,521 acre-feet  of  CAP water ,  but  no other  assets  of  CWCGV would be

19

20

21

22

encumbered if it  were to cease making payments.  CWCGV would also be reimbursed for  any

payments it made if it decided to relinquish its right to the additional acre-feet of allocation -- as

indicated in the document entitled "CAWCD Policy Regarding the Relinquisliment and Transfer of

CAP M&I Subcontract Allocations Within the CAP Service Area" (attached as Exhibit D).

23

24

25

26

27

10 See A.R.S. § 488734.

11 Statement of Findings: Gila River Indian Community Water Rights Settlement Act of 2004, 72 Fed. Reg, 71 144
(finding also that, in accordance with Sections 104(b) and (d) of the AWSA, 65,647 acre-feet of contracted CAP M&T
water has been reallocated and that subcontracts for deliveryhave been offered.)

12 This includes the Boulder Canyon Project Act, Pub. L, 70-642, 45 Stat. 1057 (1928), Reclamation Project Act, 53
Stat. 1187 (1939), Colorado River Basin Project Act, Pub. L, 90-537, 82 Stat. 885 (1968), and Arizona Water
Settlements Act, Pub. L. 108-451, 118 Stat. 3478 (2004), all as amended.

9.

8.
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CWCGV classified the obligation as long-term debt because that classification was

more conservative than other possible approaches, and it was more transparent to the auditors of

those statements. The Agreement, however, remains a 110-risk obligation to CWCGV in exchange

for the ability to acquire additional allocation of a renewable water supply. The obligation could

5 have been more precisely recorded as a "Long-Term Installment Payable" and it still would be in

6

7 11.

8

9

10

11

12

accordance with Genera] Accepted Accounting Principles ("GAAP").

The Agreement at issue is not different than the similar arrangements made by other

water utilities to acquire additional CAP allocations. For instance, Avra Water Co-op, Inc.

("AVRA") must make annual payments of Sll5,000 to CAWCD for five years starting January

2008.13 This was described in Decision No. 69681 (June 28, 2007). CWCGV is not aware of any

Commission approval for this arrangement under A.R.S. §§ 40-301 and 40-302, nor is it aware of

any instance where the Commission has approved agreements with CAWCD for additional

allocations oflcAp water.13

14 12.

15

16

17

18

19

20 13.

21

22

23

24

The Agreement at issue is not a bond or a note. It is also not an evidence of

indebtedness under A.R.S. §§ 40-301 or 40-302. This is because .- under the doctrine ofejusdem

generis an evidence of indebtedness must be similar to a bond or a note to require approval under

those statutcs.4 Should CWCGV decide not to go forward with securing the additional CAP

allocation, CWCGV understands and believes its assets will not be subject to a lien by CAWCD.

Therefore the Company believes it needed no Commission authority to enter into the Agreement.

Further, CWCGV must pay for past CAP M&I capital charges in order to receive the

additional 1,521-acre-lOot allocation of CAP water. This is because the Federal Reclamation Laws,

together with the Repayment Contract and Subcontract, require that U.S. DOI be repaid for the

CAP and that CWCGV pay CAWCD for past capital charges (so that U.S. DOI may be

reimbursed). CWCGV did so to advance the important policy goal of procuring renewable supplies

25

26

27

13 Aura Water received an additional 808 acre-feet per year pursuant to the re-allocation as announced in Centro]
Arizona Project (CAP), Arizona; Water Allocations, 71 Fed. Reg. 50449 - 50452 (August 25, 2006) and per the
AWSA at § l04(b).

14See Ag. Wilderness World, Inc. v. Dept. of Rev., 182 Ariz. 196, 199-200, 895 P.2d 108, 111-12 (1995).

5
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of water and lessening dependence on groundwater for future needs. In show, CWCGV had no

choice but to pay for past capital charges in one of two ways and chose to do so in a way it felt it

could best afford.

4 14.
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For all of the above reasons, CWCGV believes the Agreement is not a debt

requiring approval under A.R.S. §§ 40-301 and 40-302. CWCGV requests the Commission [ind

that the Agreement is not an evidence of indebtedness and approval is not needed.

15. In the alternative, should the Commission find the Agreement to require approval

under A.R.S. §§ 40-301 and 40-302, CWCGV requests the Commission approve the Agreement

retroactive to November 21, 2007 as being in the public interest. As state above, CWCGV must

have contracted with CAWCD and provide for payment of past M&l water service capital charges

in order to receive its additional allocation of CAP water, To acquire its 1,521 acre-feet additional

allocation is in accordance with the statewide policy to acquire renewable sources of water and

lessen dependence on groundwater. If the Commission were to reject the Agreement, then the

Agreement would be void. Consequently, CWCGV's subcontract with CAWCD would not be in

effect and CWCGV would lose its additional allocation of 1,521 acre-feet of CAP water. The

Commission, moreover, would upset an arrangement that has been approved by a court of

competent jurisdiction and is no longer subj cet to review under A.R.S. § 48-3734. As a matter of

fact, the Agreement is part of a larger arrangement between the Company, CAWCD and the United

States. Rejecting the Agreement, iii short, denies CWCGV what it is entitled to under federal law.

16. Given that a sulfate plume may continue to expand within the Tucson Basin aquifer

CWCGV uses to provide water to customers, CWCGV hopes to use the CAP allocation to

eventually serve customers and is an integral part of its long-term plans. If the Agreement were

rejected, the Company would then seek assistance [ram the Commission to provide support in

procuring another reasonable source of water. CWCGV hopes, however, that the Agreement is left

undisturbed because CAP water is a renewable supply - and acquiring CAP allocations should be

viewed as being within what the Company understands to be the Commission's clear direction for

utilities to rely less on groundwater and more on other more sustainable supplies.

3

6



1 WHEREFORE, for all of the foregoing reasons, CWCGV requests that the Commission

2 issue an Order:

3 (1)

4

Find that the Agreement for payment of past M&I water service capital charges with

CAWCD be found not subject to Commission under A.R.S. §§ 40-301 and 40-302,

5 or

6 (2>

7

8

9

In the alternative, approve the Agreement as being for lawful purposes, which are

within the corporate powers of CWCGV, compatible with sound financial practices,

which will not impair its ability to serve its customers and is in the public interest.

RESPECTFULLY SUBMITTED this g..w day of December, 2009.
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Original and thirteen copies of the foregoing
filed this ga yotlDecember, 2009, with:

Docket Control
ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, Arizona 85007

20

21

Copy of the foregoing Han_-dolivored
this 'M r5lday of December, 2009, to:

ow"

22
I

23

24

Lyn A. Fairer, Esq.
Chief Administrative Law Judge
Hearing Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

25

26

27

Janice Alward, Esq.
Chief Counsel, Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

7
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Steve Oleo
Director, Utilities Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
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Arturo R. Gabaldon
President
Community Water Company of Green Valley
1501 South La Canada
Green Valley, AZ 85614-1600
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PU. BOX 43020 I P11-oenix, AZ 85080-3020

23638 N. Yth Street Phoenix, AZ 85024

523-883-2333 www.cap~azc0mI
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I I 2)
Control #

Nuvcmbcr 21, 2007

Mr. Art Gabanldcm

General Manager

Community Water Company of Gwen Valley
1501 S. I..aClu11ada Drive
Green Valley, Arizona85614

I

Subject: Agreement Fm Payment of Past CAP IvI&I Water Scfrvice Capital Charges

Hear Mr. Ciubaldon:

Enclosed tr your files is a fully executed original of the Agreement the Payment of Past Iv*I8:I
Water Service Charges. if you have any qucstimms abou: this matter, please contact Sheila
Brennemalln at 623-869-2368.

Very truly ymzrs,
1 v "E

Suzanne K. Tick for
Senior Attorney

as pa!n» :s"-lo'.5h' gulsaldublm 21lr

Enclosure
231.201
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AGREEMENT FOR PAYMENT OF
PAST CAP M&4 WATER SERVICE

CAPITAL CHARGES
(INSTALLM ENT)

/ s :-3-,444

u-us AGR.FE1~v1f8nT (Ag,reement) is made and entered into this .Z / fsay of
, 2007, by and between Central Arizona Water Conservation District

RECITALS

4

s

(CAWCD) and Community Water Company of Green Valley,

A. On or about March 11, 1987, the United Stains of Amcrica (United States)

acting through the Secretly of the Interior (Secretary), CAWCD and Lhe Community

Water Company of Green Valley entered into a subcontract for the delivery of Central

Arizona Project (CAP) municipal and industrial (M8cI) priority water, titled "Subcontract

Among the United States, the Central Arizona Water Consewaticm District and iii

Community Water Company of Green Valley, Providing for Water Service. Central

<

Arizona Project", Contract No. 07-07-30-» W0 IN I .

B. On August  25, 2006, the Secretary publ ished his f inal real location

decision for Central Arizona Project water. That decision reallocated previously

uncontracted br CAP M&I priority water to various M&l water providers in accordance

with section 10-4(b) of` the Arizona Water Settlements Act of 2004, Pub. L. 108-451. (the

Act) and the recommendation of the Arizona Department of Water Resources. In the

l8nal reallocation decision, 1,521 acre~fwt of additional CAP .M&I priority water was

allocated to the Community Water Company of Green Valley.

Q. In accordance with the Act. the United States and CAWCD have offered

the Community Water Company of' Green Valley an amended subcontract for CAP M&i

priorirv winer_ (Amended Subcontract). The Amended Subeonnact provides for an

annual entitlement of 2,858 AF, which includes the Community Water Company of

Green Valley's original CAP entitlement in the amount of 1,337 AF/year, and the

additional entitlement recently reallocated to the CommMty Water Company of Green

Valley in the ambit of 1,521 AFfyear (the Additional Entitlement).

D. The Amended Suboontrnct has been fully executed by the United States,

CAWCD and the Community Water Company of  Green Valley. Article 4-.2 of the

4
r
I
4
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Amended Subcontract provides that it does not become effective until three conditions

have been satisfied:

1) The Amended Subcontract is validated by a court of competent

jurisdiction. as described in A.R.S. sections 48-3731 through 48-3734;

2) The Secretary publishes in the Federal Register the statement of

findings described in Section 207(c)(1) of the Arizona Wma Settlements Act, 118 Stat.

3478,and

3) Community Water Company of Green Valley pays or provides br

payment of past M&I water service capital charges associated with the Additional

Entitlement.

E, CAWCD has given the Community Water Company of Green Valley the

option of paying the past M8221 water service capital charges associated wit lm the

Additional Entitlement in one lump sum by December 1, 2007 (Payment Option 1) or on

a five-year levelized payment plan with the flrst installment due December 1, 2007

(Payment Option 8)

F. Community Water Company of Green Valley has elected Payment Option

'>

G _ The Parties desire to make arrangements for the timely payment of past

M & l water service capital charges associated with the Additional Fntitlement. The

Parties also desire to provide for the refund of any such payments in the event that the

Secretary does not publish at statement of Endings under section 207(c)(1) of the Act by

December 3 l , 2007, as set forth in Section 207(c)(2) of the Act, or such other date as that

Section 207(c)(2) is amended to state.

l

AGREEMENT

1. Community Water Company of Green Valley agrees to make payment of

past M&[ water service capital charges associated with the Additional Entitlement in the

amounts and on the dates set ibrth in the: Payment Schedule attached hereto and

incorporated herein as Exhibit 1.

Gr or before October 25. 2007- CAWCD shall submit a written invoice to

the Community Water Company of Green Valley for the first installment of past M8cl

22. H
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water service capital charges associated with the Additional Entitlement, consistent with

Exhibit a.

3. On or before [)ece.mber 1, 2007, CoImnunity Water Company of Green

Valley shall pay CAWCD the first installment of past M&I water service charges as

invoiced by CAWCU.

4. On or before October 25, of each year, from 2008 through and including

2011, CAWCIJ shall submit a written invoice to the Community Water Company of

Green 'Valley for the annual. installmeIlt amount due under the levelized payment plan br

past M&I water service charges, consistent with Exhibit 1.

Ur or bette December I of each year, from 2008 through and including

201 l, Community Water Company at" Green Valley shall pay CAWCD the past M&1

water service charges as invoiced by CAWCD.

6. If Community Water Company of Green Valley is 'm arrears in the

payment of any of the installments due CAWCD under this Agreement, Community

Water Company of Green Valley shall have no right to delivery of the Additional

entitlement until such delinquent payment is made, plus any applicable late charges

pursuant to Paragraph 7 below.

7. Community Water Company of Green Valley shall pay a late payment

charge on installments that are received after the due date. The late payment charge

percentage rate calculated by the Department of the Treasury and published Quarterly in

the Federal Register shall he used; provided, that the late payment charge percentage rate

shall not he less than 0.5 percent per month. The late payment charge percentage rate

applied on an overdue payment shaft remain in effect until payment is received. The late

payment rate for a 30-day period shall be determined on the day immediately tallowing

the due date and shall be applied to the overdue payment for any portion otltite 30-day

period of delinquency. the case of partial late payments, the amount received shall

l ist be applied to the late charge on the overdue payment and then to the overdue

payment.

8.

In

If the Secretary does not publish a statement of Endings under section

207(c)(1) Rf the Act by December 31, 2007, as necessitated by Section 2.07(c)(2) of the

Act, or by such other date established by that Section 207(c)(2) al' the Act under a Tutm'e

T

5.
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amendment, then CAWCD shall ret7und the first installment of the past M&l water

service capital charges paid by the Community Water Company of Green Valley pursuant

to Section 2 of this Agreement, with interest accrued at the prevailing local government

investment pool rate, to the Community Water Company of Green Valley on or before

sixty days after such date.

9. Governing Law, Forum. This Agreement shall be governed by the law of

Arizona. The thrum selected for any proceeding or suit in law or equity arising f`ro1n or

incident to this Agreement shall be Maricopa County, Arizona.

10. Integration. All rights and obligations of the parties shall be governed by

the terms of this Agreement. This Agreement contains all the terms and conditions

agreed upon by the parties. No other understandings. oral or otherwise, regarding the

subject matter of this Agreement shall be construed as consent to any suit or waiver of

any defense in a suit brought against the other party in any state or federal court.

l l . Coniiicts of Interest. All parties hereto acknowledge that this Agreement

is subject to cancellation by either party, without penalty, pursuant to the provisions of

A.R,S. §38-511.

12. Waiver, Severability. The parties agree that a waiver of any provision of

this Agreement shall not act as a waiver o1` any other provision of this Agreement. If a

provision of this Agreement is tor any reason declared invalid, illegal or unenforceable,

that declaration shall not affect the remaining provisions of this Agreement.

IN WITNESS \Vl~lEREOF, this Agreement is executed by the Parties hereto.

s

CENTRAL ARIZONA WATER
CONSERVATION DISTRICT

3"

L

By
r

[ x .
Sid Wilson, Gwefal Manager/

4



O
E
O

4:>
LD
»-
P"
l-
O

o
~.l
<5\
a>
w

COMMUNITY WATER COMPANY
GF GREEN VALLEY

_,,» /'
,¢,f'

Auest:

By:

,
, r
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Arizona Water Settlement Act
Allocation of 1,521 Acre-Feet

Payment Schedule for
Community Water Company of Green Valley

Payment Que Qate Amount

December 1, 2007

December 1, 2008

December 1, 2009

December 1, 2010

December 1 2018

5222,994.93

S222,994.93

$222,994.93

$222,994.93

3222394.93
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Subcontract No. 0'7~.XX~30~W0489

UNITED STATES
DEPARTMENT QF THE INTERIOR

BUREAU OF RECLAMATICJN

SUBCONTRACT AMONG THE UNITED STATES,
THE CENTRAL ARIZONA WATER CONSERVATION DISTRICT,
AND THE COMMUNITY WATER COMPANY OF GREEN VALLEY

PROVIDING FOR WATER SERVICE

CENTRAL ARIZONA PROJECT

t. PREAMBLE:

THIS SUBCONTRACT, made this c§§_1\d3v of T y \  A g , 2001,

in pursuance generally of the Act of June 17, 1902 (32 Stat. 388), and acts amendatory

thereof or supplementary thereto, including but not limited to the Boulder Canyon Project

Act of December 21, 1928 (45 Stat. 1057), as amended, the Reclamation Project Act of

August 4, 1939 (53 Stat. 1187), as amended, the Reclamation Reform Act of October

12, 1982 (96 Stat. 1263), and particularly the Colorado River Basin Project Act of |

September 30, 1968 (82 Stat. 885), as amended, and the Arizona Water Settlements Act

(118 Stat, 34781, all collectively hereinafter referred to as the "Federal Reclamation

Laws," among the UNITED STATES OF AMERICA, hereinafter referred to as the

"United States" acting through the Secretary of the Interior, the CENTRAL ARIZONA

WATER CONSt:RVATlGN DlSTRlCT, hereinafter referred to as the "Car:tra<:tor," a

water conservation district organized under the laws of Arizona. with its principal place at

business in Phoenix, Arizona, and the COMMUNITY WATER COMPANY OF GREEN

with its principal place orVALLEY, hfereirzafter referred to as the "Subcontfaclor."

buslrless in Green Valley, Arizona,
I
I
I
I

I

I
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2.

WITN ESSETH, THAT:

EXPLANATORY RECITALS'

WHEREAS, the Colorado River Basin Project Act provides, among other

things, that for the purposes Of' furnishing irrigation and municipal and industrial water

supplies to water deficient areas of Arizona and wfastorn Now Mexico 'through direct

diversion or exchange of water, control of floods, consewaliorl and development of fish i

amid wildlife resources, enhancement of recreation opponutiitios. 8316 for other purposes.

the Secretary of iN Interior shall construct, operate, and maintain the Central Arizona

Project; and

WHEREAS, pursuant to the prpvisiorls of Arizona Revised Statutes §§ 48.

3701, at seq., the Contractcnr has bean organized with the power to enter into a contract

pr contracts with the Secretary of the Irnteripr to accomplish the purposes of Arizona

Revised Statutes, §§ 48~3?01, efsaq., and

pursuant to Section 804(b}(1} of the Cploraaio River Basin

Froject Act, the Secretary of the Interior has deterrrtined that it is necessary to effect

repayment of the cost Rf constructing the Uentral Arizona Project pursuant to a master

WHEREAS,

1

1

contract and that the United States, together aim the Contractor, shall be a party to:

contracts that are in conformity with and subsidiary to the master contra=:t_ and

the United States and the Contractor entered into Contract

No, 14-05-W-245, Amendment No, 1, dated December 1, 1988, hereinafter referred to

WHEREAS,

as [he "Repayment Contract," 3 copy of which is cached herein as Exhibit "A" and by

this reference made a part hereof, whereby the Contractor agrees to repay to 1118 United

States the reimbursable costs of tae Central Arizona Praiect allocated to the Clontraclor,

aM

the Subcontracztor is in need of a water supply and desires to

sulncarltrac. with the United States and the Contractor for water service from waler

supplies available under the Central Arizona Project, and

WHEREAS,

2
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WHEREAS, upon cornpfetion of the Centro! Arizcrza Project, water she!! be

available for delivery to the Subcontractor,

fn consideration of the mutual and dependent

covenants herein corwtained, it is agreed as foliowsz

now THEREFORE,

3. DEFINITIONS:

Definitions Enctuéed in the Repayment Contract are applicable to this

subcontract, Drc>vi;888i. t1Q§¢v;§ ver. that the terms "AQrir:uIturat Water" or "lrrigztlinn Water"

shall mean water used for the purpcmses deflated in the Repayment Contract on tracts of

land operates in units of more than 5 acres. The Erst letters of terms so defined are

capitattztad herein. As heretofore indicated, a copy of the Repayment Cclrttract is

attached as Exhibit In additiarl, the fotiowing definitions shall apply to this

subcontract:

I

n

la) "Available CAN* Supply" shalt mart for any givers Year all Fourth

F*rlorily Water available for delivery through the Central Arizona Project, water available

from oAr dams arid reservoirs otter than Modified Roosevelt Dam, and return flows

captured by the S» :~c:retary for CAP use.

ibj "Fourth Priority Water" shall Frmean Colorado River water available

for delivery within the State of Arizona for satisfaction of entitlements; (1) pursuant to:

coritracts, Secretarial reservations, perfected rights, and otter arrangements between

the United States and water users in the State entered into or established subsequent to

September BG, 1988, for use on Federal, State, or privately owned lands in the State (for

a total quantity not to axoaed 184,652 acre-feet of diversions annuatlylg and (2), after

first providing for the delivery of water under 43 U.S.C. §3524{e), pursuant to the

of Colorado River water on india lands,

Repayment Contrast for We delivery of Colorado River water fur the CAP including use

3
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DELNERY OF WATER: I

|

I

Qbligaiions c1f_1h_e__L.ir1it'ad states. Subject to the terms, conditions,

and provisions set forth herein and in the Repayment Contract, during such periods as it

4. 1

operates and maint3ir1s the Proiezct Works, the United States shall deliver Project Water

||

I ;

g

for into use by the Subcontractor, The United States shall use all reasonable diligence

to make available to the SuOcontractcr the quantity of Project Water specified in the

schedule submitted by the Sobcoritractor in accordance with Article 4.4, After transfer of

onion to the Operating Agency, the United States shalt make deliveries of Project Water

to the Operelirlg Agency which shall make subsequent delivery to the Subccnrractor as

provided herein.

4.2 Term of Subcontract. This subcontract shall become effective upon

the later of: (i) the dale on which it is confirmed as provided for in Article 6.12, (ii) the

date on which the Secretary of the Interior publishes in the Federal Register the

statement of findings described in section 2i:17(c)(1) of the Arizona Water Settlements

Act, 118 Stat. 3478; and (iii) the date an which the Subcontractor has paid Er provided g

for payment of past M84 water *service capital charges as required Cy the Contractor

This subcontract shall be for permanent service as that term is used irl Section 5 of the

Boulder Canyon Flroiect Act of 1928, 43 U.S.C. §617d. Project Water shall be delivered

Year following that in which the subcontract becomes effective; grgridgd, that this

subcontract may be renewed upon written request by the Subcontractor upon terms and

conditions of renewal to be agreed upon not later than l year prior to the expiration of

this subcontract; and Qrovided, .£tt.ttlte£. that such terms and conditions shall be

consistent with Article 9.9 of the Repayment Contract.

utsder the terms of this subcontract for a period of 100 years beginning January 1 of the

i 1 M

re Ni I  W

4.
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4.3 Conditions Relatinfltfa Delivery and Use. Delivery and use of water

under this subcontract is condittcaned on the fisllowing, and the Subccmlractar hereizmy

agrees tiiat;

\
wit fv Arizona water law unless such law is inconsistent with the Cwigressionai directives

I
I

r

other conduits provided and maintained with linings adequate in me Contracting Offic:er'5

(a) All uses at Project Water and Return Flow shall be consistent

applicable to the Central Arizona Project.
.

(b) Time system Ur systems through which water for Agricultural, I

mé il (including uridergroursd storage), and Mi$c&Elafieous purposes is conveyed after

delivery to the Subcontractor shall curasist of pipelines, canals, distribution systems, or 1

judgment to prevent excessive conveyance losses

ac) The Subccntraciur stal l  not pump. or within its legal

authority, permit others to pump ground water from within the exterior boundaries of the

5utr» coistrar;:tor's service area, which Eries been delineated an a map filed with the Con-

tractor and apprcived by the Contractor arid the Contracting Officer, for use outside of

Arizona Department of Water Resisurces Ur its successor agency twat tote pumping and

transpartatiori of ground water is in accord with Title 45, Chapter 2, Arizona Revised

Statutes, as it may be amended from time to time.

said service area unless such pumping is permitted under Title 45, Chapter 2, Arizona

Revised Statutes, as it may be amended from time tn time, and the Contracting Officer,

the Contractor, and the Subcoriiractnr shall agorae, nr shall have previously agreed, that

a surplus of ground water exists and drainage is or was required, provided, however,

that such pumping may be approved by the Contracting Officer and the Ccinirarztor, and

approve! shall not be unreasonably withheld, it such pumping is in accord with the Basin

Prujeczt Act and upon submittal by the Subcontractor of a written certification from the

1
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(9) The Subcontractor shall not sell. lease, exchange, forbear Gr

c»t11&rwise transfer Project water, nrovlded. hcxwever, that this does not pruhé bft

exchangers of Project Water witVlirl H18 State of Arizona rsavered *W separate

I

agreements; and pruvidecf, further. that Mis does not prohibit effluent exchangers with

I
I
I

Indian tribes pursuant to; Article 8.2, and provided, further. that this dries not prohibit the

resale or exchange of Project Water within iiwe Slate of Arizona pursuant to Subarticle

4.3(e}.

5%
i i

8e)(i) Project Water scheduled fur delivery in any Year under this

subcontract may be used by the Subcontracrcrr or resold, or exchanged by the

Subcontractor pursuant to: appropriate agreements approved by the Contracting Officer

and the Contractor. If said water is relaid or exchanged by the Subcontractor for an

amount in excess of that whlclw the Samcrzmtractcnr fs obligated tel nay under tris

subc<':ntracl_ the excess amount shalt be pals forrhwslh by the Subcontractor to the

Gar tractor far application against the Cznntractczrls Repayment Obligation to tile Urliled

States; Qravided, however, that the: Subcontractor shall be entitled to recover actual

costs and UM8-R costs.

costs Rf transportation, treatment, and district» LNion_ including but not limited to capital

l

(ii) Project Water scheduled for delivery in any.Ye8r under

inks subcontract that cannot the used, resold, or exchanged by the Subcontractor may be

made available by the Cantractiug Officer AnN Contractor to other users. If such Project

Water is sold tea Ar exchanged with other users, the Subcontractor shall be relieved of its

(iii In the event the Subcontractor Ar the Cantracréng

(Jfficer and the contrantfar are unable to Se!! any portion of the Subcontractor's Project

payment$ lwmeurxdezr ornery to the extent of the amount paid to the Contractor by such

GEl"aer users. but no:-t to exceed the amount the Subcontractor is obligated to pay under

this subcr;mtra<:t fc)r said water,

e
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Water scheduled for delivery and not required by the Suhcontrectclr, the Suboentreotor

shall be relieved of the pumping energy portion of the OM&R charges associated with

the undelivered water as determined Hy the Contractor.

(fl Notwithstanding any other provision of this subcontract,

Protect Water shall not be delivered to) the Suhcontreclor unless and until the

Seoccntrector has obtained Nnai environmental clearance from the United States for the

system or systems through which Project Water is lo be conveyed after delivery to the

Subcontractor at the Sutncontractere Protect turnout(s). Such sir/s1em(s) shall include all

pipelines, canals, distribution systems, treatment, storage, and other facilities through or

in which Project Water is conveyed, stared, or treated after delivery la the- Subcr;:ntractdr

at the Subcnntractcrs Project turnourlsl. in each instance, Tina! erivlronmentai

clearance will he hosed upon a review by the United States of the Subcontractors plans

for taking and using Project Water and wikI be given Dr withheld by the United States in

eccerdertce with the Final Environmental lrnoect Stott-:ment -~ Water Allocations and

Water Semgg Contrectino (PES 82-?, t i led March 19. i982) and the National

Environmental Policy Act of 1969 (83 Stat. 882). Aviv additional action{s) required on

behalf of the Subcontractor in order Te obtain Einal erivironmentat clearance from the

United States wife be identified to the Subcomrrector Hy the United States, and no Project

Water shall be delivered to the Sutncontrectcr unless and until the Subcontractor has

completed all such action's) to the satisfaction of the United States,

4.4 Prwfrdure fqr.§3rderii;gl_.}.fVater .

Le) At least 15 months prior to the date the Secretary expects to

issue the Notice of Cdmpletiori of the Water Supply System, or as soon thereafter as is

pr ctioable, the Contracting Officer shall announce by written notice rd the Gontracter the

emcunt cf Project Water available for delivery during the Year in which said Notice cf

Completion is issued Qinitial Year of water delivery) and during the following Year, Within

ll

E
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§

3
s

E

E

30 Nays of receiving such notice, the Contractor shall issue a notice of availability of

Project Water to the Subcontractor. The Subcontractor shall, within a reasonable period

of time as deterrrriried by the contractor, submit a written schedule to the Contractor and

the Contracting officer showing the quantity of water desired by the Subcontractor

during each month of said initial Year and the following Year. The Contractor shall notify

the Subcontractor by written notice of true contractors action on the requested schedule

within 2' months of the date of receipt of such request.

lb.) The amounts, times, and rates of deiévery of Project Water to

the Subcontractor during each Year subsequent to the Your following said initial Year of

water delivery shell be in accordance with a water delivery schedule for that Year, Such

schedule shell he determined in the following manner;

(i) On of before June 1 of each Year beginning with the

Year following the initial Year of water delivery pursuant to this subcontract, the

Contracting Officer shall announce the amount of Project Water available for delivery

during the following Year in a written notice to the Contractor. in arriving at this

cretorrninatirztn, the Contracting Officer, suhjoct to the provisions of the Repayment

Contract shall use his best efforts to maximize the availability and delivery al' Arizona's

.f-ull entitlement of' Colorado River water over the term of this subcontract. ,Within 30 days.

of receiving said notice, the Contractor shall issue a notice of availability of Project Water

to the Suboomracior.

(ii) On or before October 1 c+f each Year beginning with

the Year following said initial Year of water delivery, the Subcontractor shall submit in

writing lm the Cuntrnctnr and the Contracting Officer a water delivery schedule indicating

the amounts of Profsct Water desired by iN Subcontractor during each month of the

*allowing Year along wétn a preliminary estimate of Project Water desired for the

suczceedtng 2 years.

8
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(iii) Upon receipt of the schedule, the Contractor and the

Contracting Officer shall review it and, after consultation with the Subcontractor, shall

make only such mooificaiions to the schedule as are necessary lo ensure that the

amounts, times,

delivery capability of the Project, considering, among other tings., the availability of

water and the delivery scrieooles of all eubcoriireciors; provided, that this provision shall

not be construed to reduce erinuai Oeliveries to the Suboonrractor,

(iv) On or before November 15 of each Year beginning

with tile Year foliowirlg sao initial Year of waler delivery, the Contractor shall determine

and furnish to the Subcontractor and the Contracting Officer the water delivery schedule

for iN following year which shell show the emounl of water Io be delivered to the

Suboontfaetor Ouring each month of trial Year, contingent upon the Subczclntractor

remalrlirig eligible to receive water under all 'terms contained herein.

(Cl

and rates cf delivery to true Submntractcmr are consistent with the

The monthly water daliveery schedules may be amended upcan

the Subcontractors written request to the Contractor. Proposed amendments shall be

submitted by the Subccntraclor to the Contractor no: later than 15 days before the

cfesited change is to: iseczome effective, and shall be subject to review and modification in

like manner as me schedule. The Ccnntractnr shall notify the Subcontractor and the

Coratactirlg Oiticer of its action on the Subcontractors requested schedule mcudificaticn

within tO nays of the Contractors receipt al' such request.

(d) Tea Contractor and thla- Subcontractar shall hold the United

States, its l:3fl'ir.:ers, agesrats, and employees, harmless on account of damage or slim cf

damage of any natur+8 wNalsoever arising out of or connected with the actions of me

Go tractor regarding water delivery schectules furnished to the Subconlracior.

(el In nm event shall the Cnrlfractlrig Officer or the Contractor be

requérea to del;'V9r to) the Subsontractnr from the Water Supply System in any one month

g



a total amount of Project Water greater than eleven percent (11° /a) of the SubcQr1tract0r'5

maximum entitlement, provided, Imwever, that the Contracting G¥ficer may deliver a

greater prercerNzage in any month if such increased delivery is compatible with the Gueralf

Officer arid true Contractor and if the Subcontractor agrees to accept such increased

deliveries.

delivery of Project Water M other subcontracmrs as determined by the Contracting

4 5 Points of Delivqrv-Measuremer\'L..and Resnonsibllity fo(_Qj_s;.1ribution

of Water,

4

i

4
1

{a) The water to be furnished to the Subcontractor pursuant to

this suOcorltract sNali be delivered at turnouts to be constructed by the United States at

such point's) on the Water Supply System as may be agreed upon in writing by the

Contracting Ufflcor and the Contractor, after consultation with the Subcontractor,

lb) Unless the Limited states and the subcontractor agree by

contract to the contrary, the Subcontractor shall consttuut and install, at its sole cost and

expense, connection facilities required to take and convey the water from the turnouts to

the Subcontra::tor's sesvico area. The Subczorltractor shall furnish, for approval of the

Contracting Off ice, drawings showing the construction to be performed by the

Siibcontraotor within the Water Supply System right-of-way 6 months before starting said

construction. The facilities may Oh installed, operated, and maintained on the Water

Supply System rig*lt» of» way subject to such reasonable restrictions and regulations as to

type. location, rniatNod of installation, operation, and maintenance to may be prescribed

try time Co ntralfzting Officer.

ac) All water delivered from title Water Supply System shall be

measured with equipment furnished and installed by the United States and operated and

maintained by the United States or the Operating Agency. Upon the request of the

Subcontractor the contractor, the accuracy of  such measurements shall beor

10



tnerem smart be adjusted, provided that in the event the parties cannot agree on the

I
l

I

E

I

2

I

r
I

I
E

I
s

.1
*i
i

investigated by the Contracting Officer or iN Dper8tirig Agency, Contractor, and

Subcontractor, and any errors wriioti may be rriutualty determined to have occurred

required adjustment. the Contracting Ot'~Fit:er'a determination shall be conclusive.

(d) Neither the United States, the Contractor, nor the Operating

Agency shall be responsible for the control, carriage, handling, use, disposal, or

distribution of Project Water beyond the delivoiy poirit(s} agreed to pursuant to Sub-

article 4,5la}, The Sutltcontraotor shalt hold the United States, the Contractor, and the

Operating Agency harmless on account of damage or claim of damage of any nature

whatsoever for which there is legal responsibility, including property damage, personal

injury, or death arising out of or connected with the Subcontractor's control, Carriage,

handling, use, disposal, or distribution of such water beyond said deftvory polnt(s].

4.6 Tomporarv Reductions. In addition to the right of the United States

under S u battirzie 88{a)(iv} of the Repayment Contract temporarily to discontinue or

roduoe ire amount of water to Ba delivered, the United States or the Operating Agency

may, after consultation with the Contractor, temporarily discontinue or reduce the

quantity of water to Of furnistiod to the Subcon.trat*.:tor as herein provided for the

purposes of investigation, inspection, maintenance, repair, or roptaoament of any of the

Project facilities or any part tNareof necessary for the furnishing of water to the

Subcontrotztor, but so far as feasible the United States or the Operating Agency shall t

coordinate any such discontinuation or reduction with the Suooontraotor and shall give

the SLibcontrar:tc-r due notice in advance of such temporary discontinuance or reduction,

except in case of omergency, in which case no notice need be given. neither the United
a

States, its officers, agents, and employees, nor the Operating Agency, its officers,

agents. and employees, shalt Ba liable for damages when, for any reason whatsoever,

any such temporary discontinuance or reduction in delivery of water occurs. If any such

11



discontinuance or harnpurary reéuctién riasuits in deliveries to the Subrmntractiznr of less

water than what has been paid frill* in nuance, the Subconiraotor shall be entitled to be

reimbursed for the appropriate proportion of such advance payments prior to the dale sf

the Subs:antrac;tor's next payment of water service charges nr the Subcontractor may be

given credit toward the next payment QF water charges if the Subcontractor shciuid so

desire
4~7 On or before June 1 :Rf each year.Priority in Cas_§*.;.;1 Shortage.

the Secretary shall annouerace the Available CAP Supply for the fo owing Year in a IU

written notice to the Contractor.

(3) Prior to Jaguar; 1. 2044. a time of shortage shall exist In any

Year in which the Available CAP Supply for that Year is insufficient to satisfy all of the

entitlements set forth in subparagraphs (i) ihraugh (iii) below:

(5) Three hundred forty~three thousand seventymirme

(343,079) acre~feet of CAN' Indian Priority Water;

Six hundrteei ih irie ight thousand eight hundred

twentihrea (838,823) acre-ieei of CAP M84 Priority

Iii)

Water; and

(iii} Up to Ana hundred eighteen (T18) acre-feel of CAP

M84 Priority Water converted from CAP NIL Priority

Water under the San Tan irrigation District's CAP

Subcontract.

!;
ii

(b) CM or after January 1, 2044, a time of shortage shall exist in

any year in which the Available CAP Supply for that Year is insufficient to satisfy ail of

the entitlements as sat froth in subparagraphs (I) through (iv) belch

12
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I

in Three hundred forty-tturee thousand seventy-nine
3

(ii)

(343,979) acre feet of CAP Indian Priority Water,

Six hundred trtirty-eégrmt thcusemd high! hundred

*twenty-three (638,823) acre-feet of CAP Nl8<I Priority

Water,

(iii) Up to forty-seven thousand three hundred three

(4T,3{}3l acre~feet of CAP M84 Priority Water

converted from CAP NIL Priority Water pursuant to the

E

I

I
(W)

Hohckam Agreement, and

Up to one hundred eighteen (1th} acre-feet of CAP

ms.: Priority Water converted from CAP N£A Priority

Watlar under the San Tan irrigaié on District's CAP
F

Subcontract.

in) lriilial distribution cifwater in time of shortage.
I

(it If the Available CAP Supply is equal to or less than

(ii)

might hundred f2fty~three trwausand severatnine

(853,0'i*9) Aare~!eet, then 36.37518% of the Available

CAP Supp-Fy shall 99 available for delivery as GAP

Indian Priority Water and the remainder shall be

avaifatirfe for delivery as CAP M8J' Priority Water.

if the Available CAP Supply is greater than eight

hundred fifty-three: thousand seventy-nine (853,0?9)

acre-feet, then the quantity of water availabia for

13



delivery as GAP Indian Priority Water shall be

deiennlned in accordance with the follavving equation

and the remainder shall be available for delivery as

CAP M81 Priority Water:

I == 932,770 +- (ti - 85307951 x w} + (343..0?9- {I32.7?0 + (E - 85307911 x E}l

where

I = the quantity of water available far delivery as CAP Indian

F"rif>rity Water

E the sum of the entitlements to GAP Indian Priority Water and

CAP M89 Priority Water as described in subparagraphs 4.7{a) or (U),

w?1ir.:hevef is applicable; and

W m the Available CAP Supply

ExaryrpfeA. If, befcwe January 1, 2044, the sum of the entitlements to CAP

Indian Pfkority Water and CAP M8J Priority Water as described in

subparagraph 47(3) is nine hundred eighty-one thousand nine hundred

two £343,079 - 688,823 + O) acre-feet, than the quantity of water available

for delivery as CAP india Priority Water wauid be ninety-three thousand

three rwurwdred three (93303) acre-feet plug 25.43800% of the Avaliable

CAP Supply.

14



Example 8. If, after January 1, 2044, the sum Rf the entitlements to CAP

Indian Pricnrtty Water and CAP M84 Priority Water as described Ir:

subparagraph 4,7(bj»  is cue mfHion twenty-nine tNousanti three hundred

twenty-ihree (3,029.323) acre-feet (343879 + 638,823 + 47,303 + 118),

tlaen the quantity :of water available for delivery as CAP Inciian Priority

Water w0uI& be one hundred fifty-one* thousand six hundred ninety-one

(151591) acre-feet plus 18.59354'"/0 of the Available CAP Supply.

<61 url time of shortage unscheduled CAP Water shall be
I

I redistributed as foflowsi

(0

no

Any waler available ffzr delivery as CAP india Pricvrily

Water that is not scheduled for delivery pursuant tn

contracts., leases at exchange agreements for the

delivery of CIA? Indian Priority Water srlall became

available for delivery as CAP M8.f Priority Water.

CAN* M84 Précirity Water shall be distributed among

tiwse entities with cczntracts far the delivery of CAP

M8J Priority Water in a manner determined by the

Secretary and the CAP Operatirwg Agency in

consultation with ml water users to fulfill all delivery

requests to the greatest exierat possible. Any water

available for delivery as CAP M8.l Priority Water that is

not scheduled for delivery pursuant to contracts,

leases or exchange agreements fc>r tae delivery of

15
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CAP M843 P"isriiy Water shall became avaiialvde for

delivery as GAP lndiari Priority Water.

£83

Nothing in this paragraph 4.7 shall be Cr;=n~strued to allow or

Amy water remaining after all requests for :delivery of CAP

india 9r1¢:>rit",f Water and CAP .M8=I Priority Water have been satisfied shall became

available for delivery as CAP NFA Priority Water,

if)

authorize any CAP Coniracztor or CAP Subcontractor receive, pursuant to suchto

contracts, CAP water irl amours greater than such contra:t<Jr's entitlement,

4.8 Secretarial Control of Return ELQ4

The Secretary reserves the right £o capture all Return F1(3w

flowing from the exterior bourxd8ries Rf the Gon'trac:tor's Service Area as a source of

la) I

I

i
supply and for distribution tal and use Rf tlfme Central Arizona Project to the fullest extent

practicable. The Secretary also reserves the right to capture for Project use Return Flow

which originates or results from water contracted Tor from tPle Central Anzcma Project

within the boundaries cf the Contractors Service Area if, in his ludggment, such Return

Flow is not being pr to a beneficial use. The Subcontractor may recapture andr8u*ae or

sell its Return Flow, ;:lrc>vi£1§Q_however, that such Return Flow may not be sold for use

nutsié e Marlccipa, l*'iriai_ and Pima Counties; at d ;g ;ovideq_further, that this does not

prohéhit effluent exchanges with Indian tribes pursuant tn Article 6.2. The Subcaritraclor

shall, at least 60 days in advance of any prczlpcssiad sale Qf such water, furnish the

fnliowing information in wrJtirlg to tae Contracting Officer and the Contractor:

1

A W 1 11

H 4 at Gk
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The name and address of the prospective buyer.

The location and pmpcssed use of the Return Fknw.

Ii)

far)

(iii)

(DI The price charged f<:>r the Return Flow may <;Gvai°  the cost

incurred by the Subcontractor for Project Water prims the cost required to make the

The price to be charged for the Return Flow.

Ratum Flow usable. If the price received for the Return Flow is greater than the costs

Encxuriad by the Eiubcomractctr, as described above, the excess amount shall be foatlwwitéw

returned by the SubrxnntracWr to the Conttactcr for application against the Contractor's

Repayment Obligation to the United States Costs required to make Return Flow usable

shall include but not be limited to capital costs and GM8¢R costs including transportation

treatment, and distribution, and the ptnrtian thereof :not may be retained by the Subcon-

tractor shall be subject to the advance approval of the Contractor and the Contracting

Officer

ac) Any Return Flow captured by the United States and

determined by the Contracting Qfficer and the Contractor to be suitable and available for

use by tiwez Subcontractor may be delivered by Ehe Uriiied States or Operating Agency to

the Subcontractor as a part of time water supply for which Tina Subcnrztractar subcaritratrts

herBurlder arid such wailer shall be accnurlted and paid fur pursuant to the provisions

hereof.

(d) All capture, recapture, use, reuse, arts sale of Return Flaw

under Mis article shall be in accord with Arizona water law unless such law is

imconsisterit with the Congressional directives applicable to the Centro! Arizona Project.

17
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4.9 Water and 3j.;_Q;;!Iutian ControF. The Subcontractor, in carrying out

\
me. subcontract, shall comply with all applicable water and air pailutiors laws and

regulations of the United States and the State of Arizona and shall abiain all required

permits or licenses from the appropriate ¥czderal, State, or Irncal authorities.

The operation and maintenance cf Project

facilities shall he performed in susi manner as is practicable to maintain the quality of

water made available tlircugli such facilities at tile highest Ievei reasonably attainable as

4.10 Quality cf Water.

*J*
9 I

I determined by time Contractirag Officer. Neiifaer the United States, the Conttactcr, nor the

Operating Agency warrants the quality of water and is under no Obligation to construct or

furnish water treatment facilities to maintain or better the quality of water. The

Subcontractor waives its right to make a claim against the United States, time Operating

*~ Agency. the Contractfar, or anrztlwr subcczntracMr because of Ch8t1ges in water quality

caused by the com mfngfing of Project Water wan Qiher water.

4. 11 Excharwe Water.

la) Where the Contracting Officer determines thus: Subcontractor

is physically able to receive Colorado River mainstream water in excharlge for or in

repiacrzment of existing suppii@§ of water from surface sources other than the Golarado

the Contracting Qff icar may require that the Subcontractor accept said

mainstream wnlar in exchange for or in replacement of said existing suppiiear pursuant to

the prcnvisirnrxs of Section 304{d} of the Basin Project Act, provided, however, that a sub-

csntraclur on the Project aqueduct shall nczt be required to enter into exchanges in which

existing supples of  water f rom surface sources are diverter for use by other

Rivfer,

sub aolwtractors downstream on the Project aqueduct.

18
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1
(bl If, in the event of shortages, the Subcontractor has yielded

P* water from other surface water sources in exchange far Goloradca River mainstream

2
i  .

i
water supplied by the Ccmtracicr or e Operating Agencyq the S-ubcontractcnr shall have

4
1
3

1 f}rst priurrty against other users supplied wét?'w Project Water tixai have not yielded water
:8 I

from other surface water sources but only in quantities adequate to replace the water Sn

yielded.

I
5

5;

4.12 Entlzlemantm Project M81 Water.

(a) The Subcontractor is entitled to take a maximum of 2,858

1 U acreieet of Project Water far mat uses including but not limited to underground staraga.
§

8

1 1

(22) If at any témé z during the tatar of this subcarntracr. there is
32.

available fczr allcucatiatw ad ditivanai mal Project Water, or Agricultural Water converted to
vi

14 1
MEA use, it shall be delivered to the Subcontractor at the same water service charge per

ZN
acre-fact and with the same priority as Gtimr M84 Water, upon execution or amendment

ill 4:14 8r1 appropriate subcontract amarxg the United States, the Contractor, and the
i
r

ve 3
I

I
Subcontractor and payment of an amount equal to the acre-foot charges previously paici

15 by father subcontractors pursuant to Article 5.2 hereof plus interest. In the case of

f Agricultural Water conversions, the paymerl! shall be reduced by all previous payments
83

of agricullurai capital charges far each Entre-fnc» t of water convened. The interest due

1;

l
i
1
I
I shall be calculated for the period between issuance of ttwe Notifse of C-urrzpleticm of the

Water Supply System Ana execution or amendment of the subcontract using thee
\.

!

i

weighted interest rate recaiveci by the Contractor cm at! investmerlls during that period.Z N

19
i
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4.13 Deiiverv Q? F*~roiec:t Water prior to Completion Qt Prcaiect Works.

Prior m the date of issuance of the Notice of Compfetfon of the Water Supply System by

I
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the Secreza-w, water may be made available for delivery by the Seczretary on a "when

available" basis at a waler rate arld Qther terms to be determined by the Secretary after

consultation w§tl'l the Cctntracior.

PAYMENTS

Méaing. §Q.n;i.g§ Charges for Payment! of Operation..Maintenan.ce_ and

8_BDIacement Costs. Subject to the provisions Gif Article 5.4 hereof, the Subcontractor

shall pay in advaruna for Project OM8=R costs estimated tn be incurred by the United

5.l1

:

States of Me Operating Agony. At least 15 months prior to first daiivery of Project

Water, or as soon tfwreafter as is practfoabie, the Contractor shall furnish the

Subcontractor with an estimate of the Subcontra::tor's share of OM8=R costs to the and

of the initial Year Rf water delivery and an estimate of such costs for the following Year,

mfr a reasfmanle time of the receipt of said estimates, as determined by the

Ccmtrasiar, but prior lo the delivery of water, the Subczontractcr shall advance to the Con~

tractor its six are of such estimated costs to the end :if the initial month of water delivery

1? I

g
E
g
I  I

I

I

and without further notice or demand shall fan or before the first day of each susoeeding

month of the initial Year of water delivery and the foiiuwing Year advance to the

ContraMcg Ira esquai mcmtixly instafimenis the S u bcr:ntra(:tor's share of such estimated

costs, Advances of mcxrvlhly payments for each subsequent Year shall be made by tale

subcontractor to the Contractor on the basis of annual estimates to be furnished by the

K

i
I

contractor an or before June 1 preceding each said subsequent Year and the advances

of payments for sari estimated costs shall be due and payable in equal monthly

payments on or befcnre the first day of each month of the subsequent year, Differences

beiweerm actual OmaR costs and estimated OmaR costs shall be determined by the

20



C<3ntraci:>r and sham be acriiusted in tl*1e next succeeding annual estimates; p provided,

however, that if in the opinion of the Sontractor the amount of any annual OmaR

estimate is Eikely tea be insult?cient to cover the above-mantiianed costs during such

i period, the Centrasior may increase the annual estimate of the Subcontractor's om&R

costs by written entice ttxereof to the Subcontractor, and the Subcontractor shall forthwith

a! increase its remaining monthly payments in such year to the Centratztcr by the amount

necessary tn cover the insufficiency. Ali estimates of OM8.R costs sNail be accompanied

by data and confutations relied on by the Contractc>r in determining tile amounts of the

estimated OM8.R casts and shall be subject to joint review by the Subcontl'act<:>r and the

C-::r1*trac:tor

5.2

(H)

M8<l Water Service Charges.

Subject tn the provisions of Article 5.4 hereof and in addition

to the *3M8.R payments required in Article 5.1 hereof, the Subcontractor 811811. in advance

of the delivery of Protect M&l Water by the Umteci States Qr the Operating ikgency, make

payment to: the Contractor in equal semiannual insiallmerats of an M8.l Water sBwicl8

capital charge: basalt! on a maximum erwtlllemerlt of2,858 acre-ffaetper year multiplied by

s

the talc established by the Crmiractmr for :hat year.

l*L*} The MSA Water service capital charge may be adjusted

pearladécalfy by the Contractor as a result of repayment delerminatians provide for in the

Repayment Gun tract and to reflect all sources of revenue, but said clzarge per acre-faot

shall not be greater man the amount required to amortize Project capital costs allocated

to the mal function and determined by the Contracting Officer to) be a part of the

Comraclor's Repayment Dbligation, Such amortization shall include interest at 3842

21

I

I



percent per annum, If any adjustment is made in the M8-l Water service capital charge.

notice therecml shalt be given by the Contractor to tile United States and to the

Subcontractor on or b-efcrrvé June 1 Gr ire Year preceding the Year the ad3us-ted charger

Neczomes effective The M81 Water service capital charge payment for the initial Year

shalt ire advanced tn ire Gontractor in equal semiannual installments nm Cr before

December 1 precedirig the inilialYear and June 1 of said initial Year: provided, No vet,

that the payment of the initial Mail Water service capital Charge: shall not be due until the

Year in which Project Water is available to the Subcontractor after Notice of Completion

Qt the Walter Supply System is issued Thereafter, far each subsequent Year, payments

by the Subcontractor in accordance with the foregoing provisions shall be made in equal

semiannual installments on nr before the Derseimber 1 preceding said subsequent Year

and the June 1 of said subsequent Year as may in specified by the C-:3lr1lr8 clGf En written

notices to) true Subccmtractar,

(Cl Payment of aH M84 Water service capital and corresponding

OM8.R charges becoming due hereunder prior to Ur can the dates stipulated in Articles

5.1 and 52 is a cunéition precedent to receiving M8J Water under this subcronlrarst.

(d) A!! payments to he made to the Contractor or the United

States under Articles 5.1 and 5.2 hereof shall be made by the Subcontractor as such

payments fall clue tram revenues legally available to than Subcontractor for such payment

from the sale of water to its water users and from any and all other sources which might

be legally available; Provided, That nu purling :of the general taxing authority of the

Subcontractor, nor its general funds, nm: funds frclm ad valorem taxes are obligated by

the provisions of this subcsrmzract, nor shall such sources be liable for the payments,

22



contfihutions, and other costs pursuant to this subsontrant, or to satisfy any Gbligaticn

hereursder unless duly and lawfully allocated and budgeted for such purpose by the

Subcontractor for the applicable budget year; and Provided_ further, That Eva portion of

this agreement shall ever be construed tn create an obligation superior in lien to or on a

The.
3

p8r*ty with the Subcontractors revenue lzucxrlfds now or hereafter issued.

Subcontractor shall levy and* irrnpuse such necessary water service charges and rates

and use all the authority and resfnurnes available to it to collect all such necessary water

service charges and rates in crrrjer tram the Subcontractor may meet its obligations

hereunder and m8l<e En full all iiaymerlts required under this subcontract on or before the

date such payments become due.

53 Loss of EnMiemeuwt. The Subcontractor shall have no right to:

delivery of water from Project facilities during any period in which the Subcontractor may

be in arrears in the payment of any charges due tile Coriiractor. The Contractor may sail

to anMhef entity any water determined Io be available under the $ubcorwtractor's

6riIi1i6r¥16r1t for which payment is in arralarsg nr9v3ded, however, that the Subcontractor

I
l

I

may regain the right to use any unstntd parisian of the water determined to be available

under the original entitlement upcrl payment of avi delinquent charges plus any

difference between the sublzctntractual dbligafinn and thee price received in the sale of the

water by the Contractor and payment of charges fur the current period.

Refusal to Accent Delrvarlr. En tote event the Subcontractor falls or

refuses in any Year to accept delivery of the quantity of water available fur delivery TQ

5.4

and required re be accepted by it pursuant to rh33 subcontract, or in the event the

SubcnntracWr in any Year fails to submit a schedule far delivery as provided in Article

23



4.4 hereof, said failure cur refusal slwall not relieve the Subcontractor of its obligation to

make the payments required in this subcontract.

5.5 Cinafqe for Late Payments, The Subconiractar shall pay a late

payment charge an installments or charges that are received after the due date. The

late payment charge percentage rate calculated by the department of the Treasury and

pllbllshed quarterly in the Federal Renisfer snail be used, provided, that the late

payment charge percentage rate shall not be less than 8,5 percent per murmih. The Bale

payment charge percentage role applied on an overdue payment shall remain in effect

until payment is received, Tile lie payment rate lot a I30~day period shall be determined

nm the day immediately following the due date and shall be applied to the c-verdue

payment for any plzwrtion Rf tile 30» day period of delinquency, In the case of partial late

payments, the amount received shall first be applied to the late charge on the overdue

3

I

43
9 3

payment and than to the overdue payment.

GENERAL PROVISIONS:

6.1 .F8§Pavmcnt Contract Cgntrnllirtg. Pursuant to the Repayment

Contract, the United States Nag agreed to construct and, in the absence of an approved

Operating Agency, to operate and maintain the works cf the Csritral Arizona Project and

to deliver Project Water to Me various subcontractcrc within the Project Service Area:

and the Contractor has obligated itself for the payment of uaricus costs, expenses, and

other amounts allocated to the Contractor pursuant to Article 9 of the Repayment

Contract, Tne Subcontractor expressly apprcvcs and agrees to all the terms presently

set out in the Repayment Contract énciuding Subarticie aagbliviral thereof, or as such

terms may be hereafter amended, and agrees to be bound by the actions to be taken

3

6.
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and the determirmatinns to be made under that Repayment Carltract, except as zztherwise

provided herein.

6.2 Effluent Exchanges. The Subcontractor may enter into direct

effluent exchanges with Indian entities that have received an allocation of Project Water

and receive ail benefits from the exchange,

Nolieeés, Any notice. demand or request authorized or required by

this suisccntraci shall be deemed to have been given when mailed, postage prepaid, or

delivered la the Regional Director, Lower Colorado Region, Bureau of Reclamation, P.O_

Qax 61478, Bauider City, Nevada 89006-1478, on behalf  of  the Contractor or

Suboontfautur; lo the Central Arixana Water Conservation Disirlct, P, o, Box 43028,

8.3

Arizona 85622_10?8, on behalf of the United Stakes or Contractor.

Pruoernix, Arizarra 85880. on behalf of the United States or Subntontlf actor, and to the

Community Water Company of Green Valley, 1501 S. LaCanada Drive, Green Valley,

The designation of

the addressee or the address may be changed by notice given in the same manner as

provided in kiwis Article for other ncntices.

:

I
I

5.4 Water Guns~3t° v..ation Prmiiram.

(H) vir i le  the contents and standards o f  a given water

-conservation program are primarily matters £n¥ State and local delerminaticzn, trsere is a

an affective water ccmservatiorr program because

Rf Ihés subcvrNract. The Subcontractor shall develop and émplemerzt an effective water

conservation program for all users of water that is provided frcam Ar Gunveyed through

Federally constructeci Qr Federally financed facilities. That water conservation program

strong Federal interest in developing

25



shall curtain definite goals, appropriate water csrrservatlcxn measures, arid time

schedules for meeting the water observation objectives.

(bi A water canseruaticnn program, acceptable to the Contractor

and Use Ccntraciing Officer, shall be in existence prior fa one or all of the following: (1)

service of Federally storerifccnnveyed water; (2) transfer of cperatinn and maintenance of

to an operaticrl and maintenance status.

Me Protect facilities to the Contractcmr or Operating Agency, or (3) transfer of the Project

The distribution and use of Fecieraily

sroradfccunveyaa water and.*ot the Qperation of Prngecirt facilities transferred to the

=
E

Contractclr shall be consisterlt with the adopted water azornservatinrx program. Following

execution of this subcontract, and at subsequent 5~year integrals, the Subcontractor

shall resubmit true water conservatism plan to the Contractor and the Contracting Officer

88
for review and apprc>va1~ After revé aw of true results of the previous 5 years and after

water Resources or its successor, the Contracting Officer may require modifkzations in

consultatéarn with the Contractor, the Subcontractor, and the Arizona Department of
I

the water cansewatimn program m batter achieve program goats,

6.5 RUI3.§ ,.R3QUi3§;9.H§¢..§13.@.-Q§1§LfT1iU3!i9FI8 s

(83 The Ccmlracting Officer srwalr have the right to make, after an

opportunity has been fznfiered tn the contractor and 5ubc0nirac*LrJr for consultation, rules

and regulations consistent with the provisions of chEs subcontract, the laws of the United

Stales and the Slate inf Atizcana, to add to or 19 modify men gs may be deemed proper

and necessary In carry out this subcontract, and to supply necessary details of its

ad mirNsiraliurr which are not covered by express provisions of this subcontract. The

Contractor and Subcontractor shalt observe such rules and regulations,
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(U) Where the terms of this subcontract prczvéde for action to be

based upon the crpimirzn Ar determination of any party to this subcontract, whether or not

stated Io be conclusive, had terms shall not be construed as permitting such action to be

predicated upon arbitrary. capricious, or unreasonable Gpinions or determinations, In

the event that the Contractor or Subcontrat:8c» r questions any factual determination made

by the Contracting OfEcar_ the findings as to the facts shall be made by the Secretary

only after czonsultatirfm withirle Cinntractor or SubccntrantGr and .shall be ccndusive upon

the parties.

Gfficiais Nat to Benefit.

(a) NO Member of  or Delegate to Congress nr Resident

C<;>rt1rnissi<;mer slwall be admitted to any share or part of this subcnntrad nr to any benefit

66

that may arise therefrom. This rest r i c t ion shal l  not  be const rued to 88nd ¥: )  this

subcontract sf made wl¥l'¢ a corporation Gr company for its general bene1?i_

(tn

may arise by reason of this subcontract other than as a water user within the Project and

En the same manner as other water users within the project.

NQ official of the Subcfsntracior shall receive any benefit that

6.Y AssisltT!If1*§'.f'3I, .Limit§§ .:.'§ucce5s.QF5 and Assigns C.'1bli¢InEllEld . Tfle

provisérntws of this subcontract shall apply to and bind the successors and assigns of the

parties hereto, bu! no assigrimeni or transfer of this sulnccnntraci or any part or interest

therein shall be valid until approved by the Gcmtracting Officer.

Judéciai Remedies~Nnt Foreczkased, 5.8 Nothing herein shall be

construed (31 as depriving any party from pursuing and proseculirmg :my remedy in any

appropriate churl Rf the Urmiied States Qr the State of Arizona which would otherwise be

2?



available to such parties even though provisions herein may declare Thai daterminaticms

or decisions of the Secretary or other persons are conclusive or (b) as depriving any

party of any defense thereto which\ would Qthefwise be available.

6.9 8oc>ks, Records, arid .R.8Dnrts. The Subcontractor shall establish

I
1 and maintain accounts and other books and records pertaining to its f inancial

transactions, land use and con census, water supply, water use, changes of Project

works, and to other matters as the Contracting Officer may require. Reports thereon

slwali be furnished ~io the Cmtsacting OWiser in such form and on such date or dates as

he may require. Subject Ea applicable Federal laws and reg ulaticsrws, each party shall

have the right during office hours to examine Ami make cGpEes Rf each other's books and
Il

I
records relating to: matters covered by this subcontract.

5.10 8 94.38 Opportunity. During the performance of this subcontract, the

SubG0r1ira{:tr§r agrees as f<:» lifawsi

(811 The Submntractnr sham not discriminate against any

emping/89 or alftplic8nt fczr emplnymenf .because of raw, color, relé giom sex, or national

fsfigin. The Subcontracztor =;.ha:E take affirmative action to ensure that applicants are

|

9.
I

employed, and that employees are ifoatad during employment without regard to their

race, color, religion, sex, or national origin, Such action shall include, but not be limited

to the following:

recruitment advertising; layof f  or terminat ion;  rates of  pay or other forms of

compensation, and selection for training, including apprenticeship. The Subco-niractor

agrees to post in conspicuous places, available to employees and appiicanis for

Employment, upgrading, demuliom or transfer, recruitment or

I I
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employment. notices to be provided setting forth the provisions of this nondiscrimination

clause

(bl The Subcontlf actor shall, in all solicitations or advertise ams

for employees placed by or an behalf Rf the Subczcintractor. state that all qualified

applicants shall receive consideration for employment without discrimination because of

race, moor, religion, sex, or natiunaf cnlgin.

IG)

representative of wnrkws with which it has a collective bargaining agreement Cr rather

contract or understanding a notice, tor be provided by the Ccrrrilracztirig SUfficer, advising

said labor union Ur workers' representative of the Subcontractor's commitments under

Seciicm 282 Rf Executive Order 11246 sf September 24, 1955, and shall post copies of

The Subcontractor shal l send 'EQ eactw labor union Ur

the notice in conspicuous places available to errtpisyees and applicants for employment.

The Subcontractor shalt r.:o=mpIy with ail provisions inf

Executive Order No, 11246 of September 24, 1955, as amended, and of the rules,

(d)

regulations, and ralevarlt Odets of the Secretary of Labor.

The Subcontraclar shall furnish all information and repcaris

required by said amended lixecutivér Order and by the rules, regulations, and orders of

the Secretary Qr Labor, Gr pursuant llleretv, and shall permit access to its books,

records, amzf accounts by tile Canlracting Officer and the Secretary of Labor for

(8)

purposes of investigation lo ascertain compliance with such rules, regulations, and

orders.

In the event of the Subcc:ntrac'tor's noncompliance with thenon

nondiscrimination ciailses of this subcontract :nr with any of such rules, regulations, or

29
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\
M orders, this subcontract may be cane:e!ed_ terminated, or suspended, Ir: whsle or in part.

and the Subcontractor may be decEar§ inaIEg%bEe for further Gavemment contracts in

accordance with procedures autrmrized En said amended Executive Order and such

The Subcontractor shall include the provisions of paragraphs

(op through (g) in every subcontract cur purchase order unless exempted by the rules,

regulations or orders of the Secretary Rf Labor issued pursuant to: Section 204 of said

amended Executive Order, Sc that such provisions shall be binding upon each

subcontractor or vendor The Subcontractor shall take such action with respect to any

other sanctions may be imposed and remedies invoked as provided in said amended

Executive Order, or by rule, regulation, or order of the Secretary of Labor or as

otitwervvise provided by law.

(Q)

subcontract or purchase order as may be directed by the Secretary of Labor as a means

of enforcing such provisicans. inducing sanctions for noncompliance, provided. IJQwever,

that in the event a Subcontract f becomes involved in, Ur is threatened with. litigation

witty 8 subsorttractcr or vendor as a result cf such duecticsn, true Subccmtractcnr may

request the Urlitett States to: enter into such litigation to protect the interest of the United

States.

a m Title vi_ Civil Rights Act -Rf 1964.

(a) The subcarllraciar agrees that it shall comply with Title VI of

tile Civil Rights Act of July 2, 1964 (78 Stat, 2411, and all requirements imposed by or

pursuant to the Department of the interior Regulation {43 CF9. 17) issued pursuant to

that title to time end that, in accordance with Title vo of that Act and the Regulation, no

para in true United States shall, on the grounds of race, color, car national origin be

30



excluded from pa rticzipaticnn in, be denied line benefits of, or be otherwise subjected to

discrimériatitart under any program or activity for whicii the Subcontractor receives

financial assistance from the United States and hereby gives assurance that it shall

immediately take any measures to effectuate this agreement.

lb) If any Rea! property or structure thereon is ptnvided car

improved with the aid of Federal financial assistance extended to the Subcorrtractar by

the United States, this assurance obligates the Subcontractor* or in the case of any |

transfer cf such property, any transferee for the period during which the F839 property cur

structure is used for a purpose involving the provision of similar services or benefits. if

any personal property is Sn provided, this assurance obligates the Subcontractor tor the

period during which it retains ownership Mr ,tufisseassicnn of the property, In at! other

cases, if his assurance obiigales the Subcontractor for the period during which the

Federal financial assistance is extended to it by file United States,

IG! This assurance la given in consideration of and for the

purpose of obtaining any and all Federal grants, loans. contracts, property, miiscourats, or

athena Federal iinarnniai assistance extended after the date iwereef to the Subcontractor by

the United Slates, Enciuding installment payments after such date on account of

arrangemel'lts 3'c>f Fecié rral financial assistance which were approved before such date.

The Subcontractor re ccagrlixes and agrees that such Federal financial assistance shall

be extended in reiizance <:n time representations and agreements made in this assurance.

and that the United States shall reserve the right to seek judicial enforcement of this

assurance. This assurance is binciing on the Subcontractor, its successors, transferee,

and asSign&~95,

I
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6.12 §»c>nfLrmatMnp_.9{ §ubconLr8G§ The Subcontrac tor  sha l l  p rompt ly  seek

a  f ina l  dec r ee  o f  the  pape r  cou r t  o f  the  S ta te  o f  A r izona  app r ov ing  and  con f i r m ing  me

a u h c a n t r a c t  a n d  d e c r e e i n g  a n d  a d j u d g i n g  i t  t o  b e  l a w f u l .  v a t f d ,  a n d  b i n d i n g  o n  t h e

Subcontractor . Subcontrac to r  sha l l  fu rn ish  to  the  Un i ted  Sta tes  a  cer t i f ied  copy  o fT83

s uc h  dec r ee  and  o f  a l t  pe r t i nen t  s uppo r t i ng  r ec o r ds . T h i s  s u b c o n t r a c t  s h a l l  n o t  b e

binding on the United Slates, time Contractor, or the Subcontracrtor until such final decree

Was been aMareci.
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6 .13 Qoni inaeni  on Appropr ia t ion or  A l lo tment o f  Funds.  The  expend i tu re

o r  a d v a n c e  c f  a n y  m o n e y  p r  t h e  p e r f o r m a n c e  o f  a n y  w o r k  b y  t h e  U n i t e d  S t a t e s

Nereundar  which may require appmpr ia l ion of r r ianey by the Congress Qr  the al lotment of

funds shal l  be oprn ir igent upon such appropr ia t ion or  a l lo tment being made, Thee fa i lure

pf the Congress to  appropr ia te  funds cw the a insence of any a l lo tment o f  funds shal l  not

re l ieve T im Suiaccntrac tpr  f rom any Qbl iga l imn under  th is  subcontrac t .  Nm l iab i l i ty  sha l l

accrue to the United States in case such funds are not appropr iated or  a l lo tted.

I N  W I T N E S S  W H E R E O F ,  W e p a r t i e s  h e r e t o  h a v e  e x e c u t e d  t h i s

suhcon t r ac l  No ,  0  7 - xX :§9~wg5 89 the day and year  f irst above~wr!tter \.

THE i t~ l r sE l ;>  STATES OF AMERICA

By;

Legal  Rev iew and Approve!

1
_-r . f
s- H7,-"[.»l!'l¢:2-"'

meld olscstm
Phoenix, Arizona 455

By: Régaon .Director

Lower' Col-oradcz Region
Bureau of Reclamation
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Atizcna corporation Commission

Commissioner Kristen K. Mayes, Chairman
Commissioner Gary Pierce
Commissioner Paul Newman
Commissioner Sandra D. Kennedy
Commissioner Bob Stump
Arizona Corporation Commission
Docket Control
1200 W. Washington Street, Rm. 108
Phoenix, Arizona 85007

D O Q K E T E D

(ll -J
>24 4 2809

Subject: Do¢ket No. W-02304A~09-0153

Dear Ladies and Gentlemen:

The purpose of this letter is to provide background relating to the Agreement for Payment of Past
CAP h/I&I Water Service Capital Charges Between the Central Arizona Water COnservation
District ("CAWCD") and Community Water Company of Green Valley ("Commumlty Water"),
dated November 21, 2007, (the "Payment Agreement"). The Payment Agreement is the subject
of ACC Staffs recommendation at line 16 page 5 of the recommended opinion and order in the
above referenceddocket.

The Payment Agreement arose from the historic CAP Water Settlement, which was approved by
Congress as the Arizona Water Settlements Act of 2004, Pub. L. 108-451 (the "Settlements
Act"), Among other things, the Settlements Act provided for the Secretary of the Interior
("Secretary") to reallocate to 20 specific water providers within CAP's three-county service area
65,647 acre-feet of CAP M841 water that had not been previously under contract. On August 25,
2006, in accordance with section l04(b) of the Settlements Act and the recommendation of the
Arizona Department cf Water Resources, the Secretary published his final reallocation decision
for CAP water. Furthermore, Section 104(d) of the Settlements Act directed the Secretary to
offer amended CAP subcontracts for the additional CAP M841 Priority water.

In the final reallocation decision, 1,521 acre-foot of additional CAP M&I Priority water was
allocated lo Community Water. In accordance with the Settlements Act, CAWCD and the
United States offered Community Water an amended CAP subcontract for an additional 1,521
acre~feet of CAP M&I Priority water (the "Amended Subcontract"}. The Amended Subcontract
was signed by Community Water, CAWCD and the United States and, pursuant to A.R.S. §48» ~
3731, Community Water 's Amended Subcontract was validated by the Superior Court of Pima
County on November 15, 2007.
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Arizona Corporation Commission
AL1gust24, 2009
Page Two

Article 4.2 of the Amended Subcontract provides that it wilt not become effective until three
conditions are satisfied. One of the conditions is that Community Water must pay or provide for
payment of the past CAP M&I water service capital charges associated with this new entitlement
to CAP M&I priority water. (The past CAP M841 water service capital charges represent the
annual CAP capital charges that should have been paid since 1986 but were not because the CAP
M&I water was not held under contract by a subcontractor.)

In accordance with the final reallocation decision, all water providers that received an allocation
of CAP M&I priority water that Was not previously under contract were offered an amended
CAP subcontract, and were given an option by CAWCD regarding satisfaction of the condition
to pay or provide for payment of past CAP M&I capital charges. These entities had the option to
either pay the past M&I capital charges in one lump sum on or before December 1, 2007, or they
could elect to pay such charges on a five-year payment plan, with the first installment due on
December 1, 2007. All entities were also required to sign an Agreement for Payment of Past
CAP M&l Water Service Capital Charges with CAWCD to make arrangements for the timely
payment of their past M841 water service capital charges. Execution of the payment agreement
was a condition precedent to the effectiveness of the amended CAP subcontracts.

Community Water elected the installment payment option for payment of the past CAP M&I
water service capital charges, and, as a condition precedent to the effectiveness of the Amended
Subcontract validated by the Superior Court on November 15, 2007, Community Water executed
its Payment Agreement on November 21, 2007, If Community Water had not executed the
Payment Agreement, its Amended Subcontract would not have become effective.

Thank you for the opportunity to provide this background on Community Water's Payment
Agreement, If you have any questions, you may contact me at 623-869-2410. I

Sincerely,

Semi

K. Tick for
ttomey

wpdocs§lo\uc¢llr
221

Cc: Jason Gellman, Roslzka DeWu1f & Patten, PLC
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i ADOPTED BY CAWCD 8OAFID s/s/ss

CAWCD Policy Regarding the Relinquishment and Transfer of
CAP M8<l Subcontract Allocations Within the CAP Service Area

The Board of Directors of the CAWCD recognizes that from time to time a subcontractor may
desire to relinquish some or art of its Mei subcontract allocation. The Arizona Department of
Water Resources (ADWR) is the state entity with the responsibility to recommend allocations,
reallocations and, subsequently, the reassignment of CAP water supplies. The Board
recognizes that ADWFl has developed a policy and guidelines for such reassignments and
pledges to coordinate and cooperate with ADWR in its process.

i
g
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The Board has adopted this policy to establish the necessary elements required for CAWCD
approval of any transfers of CAP subcontract allocations. The CAWCD has a primary interest
in ensuring that the tinanciaf obligations associated with a CAP subcontract are fulfilled. In
addition, the CAWCD wishes to ensure that sound public policy is considered before
completing the transfer process. With these considerations in mind, the following elements
will guide the CAWCD staff in processing the proposed transfers. Final approval will be by
Board action.

:
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1. Any transfer of a CAP M&l subcontract allocation must be accomplished with no profit
to the relinquishing entity. All financial transactions must be fully disclosed. The only payment
to the relinquishing entity will be made by CAWCD and will consist of reimbursement of CA.P
capital charges that were paid by that entity plus 5% of that amount as compensation for costs
associated with the CAP subcontract. Reimbursement for the Arizona State Land Department
will be as provided In A.Ft.s. § 37-106.0"I(c). A "cost of money" payment will also be made.
Such payment wit: consist of interest beginning on the date the original payment was received
by CAWCD using simple annual interest rate equal to the weighted average rate earned by
CAWCD for that calendar year less 1%. No payment will be made for capital payments
associated with any water delivered from October 1 , 1993 through the date of relinquishment.

g
I

The entity that receives the subcontract allocation will be required to pay CAWCD 1) the
amount CAWCD paid to the relinquishing entity with interest from the date payment was made
by CAWCD, 2) any outstanding payments due under the subcontract with interest from the
due date, and 3) any charges paid by CAWCD to the United States associated with the
transfer. Interest paid by the receiving entity will be simple annual interest at a rate equal to
the weighted average rate earned by CAWCD for each calendar year or portion of a calendar
year. . .
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In those instances where the assignment and transfer is made to a successor-in-interest that
will serve the original subcontract service area, payment for certain administrative, legal, or
engineering fees may be permitted. CAWCD will review and approve these situations on a
case by case basis and will facilitate those financial transactions directly between the involved
entities.

2.. The ADWR will determine who ultimately is reassigned any relinquished allocations.
CAWCD will cooperate and coordinate with ADWR in the reassignment of CAP M&l
subcontract allocations.s
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