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1 I. Introduction

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

Will schools, non-profits and governmental entities be able to utilize clean green solar

energy to lower their operating expenses and save money during this difficult economic time?

This is the simple question that this case will answer. Regulating the providers of Solar Service

Agreements ("SSAs") as public service corporations ("PSCs"), as Salt River Project ("SRP")

and Commission Staff suggest, will drive tax equity investors away from Arizona and into the

numerous other unregulated markets around the Country. See Exhibit A-4 Pre-field Testimony

of Lyndon Rive at question 25. Without tax equity investors, schools, non-profits and

governmental entities are left with no way to monetize the all important federal tax credits, and

solar, its environmental benefits and the savings that go along with it become too expensive and

therefore, unattainable for those entities in Arizona. See Exhibit A-4, Pre-filed Testimony of

David Peterson at questions 8, ll, see also, Exhibit A-4, Pre-filed Testimony of Lyndon Rive at

questions 11, 13, 14. Decide not to regulate - like every other State that has faced this question -

and watch the tax equity investment money pour into Arizona, driving the installation of solar

facilities and saving millions for our most cash-strapped institutions, including schools, non-

profits and governmental facilities. Certainly, the right thing to do is to promote solar energy, to

save our schools and other distressed institutions millions of dollars in this critical time, to

promote a cleaner environment, and harness private investment money to make all this happen.

Fortlmately, as explained in great detail herein, Arizona law supports and directs a finding that

the Corporation Commission does not have jurisdiction to regulate SolarCity when it provides

solar services through an SSA. It is the right answer at the right time.

22

23 11. Background of Request and Procedural Historv

24
On July 2, 2009, SolarCity Corporation ("SolarCity" or "Company",

25

26

27

28

or "Applicant")

filed with the Arizona Corporation Commission ("Commission") an application to determine

that when SolarCity provides solar services to Arizona schools, governments, and non-profit

entities it is not acting as a public service corporation pursuant to Article 15, Section 2 of the

Arizona Constitution ("Application"). The Application requested expedited consideration so

1
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that two specific SSAs with the Scottsdale Unified School District could be finalized and the

solar facilities installed before the end of the year to take advantage of expiring tax incentives.

On July 16, 2009, a procedural conference was convened and the Applicant and several

Interveners attended. There was general agreement among those present at the procedural

conference that a Commission determination on the issue of whether an entity is a public service

corporation requires an application of the factors set forth in Natural Gas Serv. Co. v. Serv-Yu

Coop, 70 Ariz. 235, 237-238, 219 P.2d 324, 325-326 (1950) to the particular facts of the

Application. There was also general agreement that such an adjudication process would require

an evidentiary hearing in order for the Commission to have an adequate record upon which to

base its decision. Commission Staff therefore proposed a two-track procedural process that

would allow the Company to move forward quickly with the two Scottsdale SSAs through Track

One of the case and to perform the required legal analysis with the evidentiary record required to

make a determination of PSC status in Track Two.

On October 14, 2009, the Commission began the evidentiary hearing for Track Two of

the Application which concluded on November 9, 2009. SolarCity and a number of other

Interveners presented evidence at the hearings that supports the following conclusions: l) when

SolarCity provides solar services to schools, governmental entities and non-profits via the SSA

financing mechanism it is not acting as a PSC under the strict textual reading of the Constitution

or in the alternative according to the Constitution as interpreted under the Serv-Yu analysis, 2)

the ability to utilize SSAs without regulation as a PSC is vital to the growth and success of the

solar industry and solar investment in Arizona, and 3) that existing laws and regulations

adequately account for any public policy concerns and good public policy dictates the

Commission not regulate SSA providers as PSCs.

Only Staff and Interveners SRP and TEP have taken positions opposing SolarCity's

Application. However, as this brief and the transcript of the hearing show no party presented

compelling evidence or arguments which would support their stance.

27

28
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1 111. Analvsis

2

3

4

5

A. SolarCity's request is limited to schools, non-profits and governmental entities

because that class of solar users has no economically viable way to implement solar

without SSAs.

6

7

8

9

10

11

12

13

14

15

16

17

18

19

Several questions were raised regarding why this request is limited to schools, non-profits

and governmental entities throughout the hearing on this matter. SolarCity believes that this

class of user is unique because as a result of their inability to utilize the Federal income tax

credits, the SSA is the only economically viable option for schools, non-profits and

governmental entities to implement solar. See Exhibit A-4, pre-filed testimony of David

Peterson at questions 8, l l, see also, Exhibit A-4, pre-filed testimony of Lyndon Rive at

questions ll, 13, 14. SolarCity believes this important fact makes it even clearer that the

primary purpose of the SSA is to provide much needed financing when it is used in conjunction

with schools, non-profits and governmental entities. Other "for profit" entities have choices

when implementing solar and may choose an SSA for different reasons but could also choose to

buy or lease a system as an alternative. Schools, non-profits and governmental entities however,

choose the SSA precisely because it is the only way to make the system affordable. See Id. This

lends credence to the argument that SSAs primarily are financing tools for these entities and

explains why SolarCity's request is directed at this class of users.

20

21

22

B. The Commission could apply this ruling to all potential solar hosts if it believes

the identity of the host is not meaningful.

23

24

25

26

27

28

While SolarCity believes the identity of the host as a school, non-profit or governmental

entity adds strength to the argument that SSAs are primarily financing tools, SolarCity is

supportive of a Commission Order that would expand its ruling to cover all users of solar.

SolarCity believes that if the Commission is inclined to apply this decision to SSAs with "for

profit" users it could include a statement in the Order's Conclusions of Law section indicating

that it does not view the identity of the host as having any impact on this analysis. This would

3
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2

send a signal to the industry that it would be appropriate to offer SSA financing to other for

profit entities without running afoul of the law.

3

4

5

C. Arizona law sets out a two step process for evaluating if a company is a Public

Service Corporation.

6

7
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22

Determining whether an entity is a PSC under Arizona law requires a two-step analysis.

First, the Commission must consider whether the company satisfies the literal and textual

definition of a PSC under Article 15, Section 2 of the Arizona Constitution. See Sw.

Transmission Coop. v. Ariz. Corp. Comm 'n, 213 Ariz. 427, 430, 142 P.3d 1240, 1243 (App.

2007) (citing Sw. Gas Corp. v. Ariz. Corp. Comm 'n, 169 Ariz. 279, 285, 818 P.2d 714, 720

(App. 199l)). The Arizona Constitution defines a "public service corporation" as a corporation,

other than municipal, "engaged in furnishing ... electricity for light, fuel, or power ...." Ariz.

Const. Art. 15, § 2. If the Commission determines that the entity is not furnishing "electricity for

light, fuel or power," then the analysis stops and the company is declared not to be a PSC.

However, Arizona Courts have held that "meeting the literal textual definition is insufficient" for

finding that a company is a PSC. Sw. Gas Corp., 169 Ariz. at 286, 818 P.2d at 721. Therefore,

if the Commission determines that the company in question is "furnishing" electricity, the

Commission must engage in a second step to evaluate whether the company's business and

activities are such "as to make its rates, charges, and methods of operations a matter of public

concern," through general consideration of the eight (8) factors the Arizona Supreme Court

articulated in Serv- Yu. Id As the evidence in this case shows, SolarCity is not a PSC under both

analyses.

23

24

25

D. SolarCity is not a PSC under the AZ Constitution because it does not furnish

electricity under the SSA arrangement.

26

27

28

SolarCity argued throughout the matter that it provides services in the form of design,

installation, maintenance and financing to its customers and that it does not furnish electricity to

anyone. See Trans. 102, line 3-6. This argument is based on the Supreme Court of Arizona's

4
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3

4
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holding inWilliams v. Pipe Trades Industry. Program of Ariz., 100 Ariz. 14, 20, 409 P.2d 720,

724 (1966), wherein the Court stated that the Constitution's concept of furnishing "connotes a

transfer of possession." In the present case, SolarCity's SSA clearly states that the "...Purchaser

[the school] will take title to all electric energy that the System generates from the moment the

System produces such energy...." Applicant's Exhibit A-1 at Exhibit B at Exhibit 7, p. 4(4)(a).

From the moment of its creation, the electricity is the sole legal possession of the School

District. Further, as the testimony shows, SolarCity cannot prevent the electricity from flowing

to the School without timing off the system, nor can they divert the electricity elsewhere. Trans.

255 line 16-21. Because SolarCity never takes legal possession or ownership of the electricity

created, the facts of this SSA Application are factually distinct from the facts at issue inSw.

Transmission Coop., 213 Ariz. at 431 , 142 P.3d at 1244. In that case, the Court of Appeals

found that the corporation qualified as a PSC, under the literal definition of the Arizona

Constitution, because the company possessed the electricity while it was being transferred from

the generator to the distributor along the transmission lines. Conversely, under the terms of the

SSA at issue in this Application, SolarCity never owns or takes possession of the electricity

created and therefore, is not in the business of furnishing "electricity for light, fuel, or power."

Ariz. Const. Art. 15, §2.

As such, SolarCity and the SSA in this Application do not fit within the literal and textual

definition of a PSC, as spelled-out in Article 15, Section 2 of the Arizona Constitution.

20

21

22

23

E. Even if the Commission finds that SolarCity technically is "furnishing"

electricity, it is not a PSC when examined under Serv-Yu; the second step of the

analysis.

24

25

26

27

28

1. SolarCity encourages the Commission to evaluate the SSA under Serv-Yu

even y itjinds no furnishing of electricity under the text of the Constitution.

While SolarCity maintains that it cannot be furnishing electricity because it never

possesses the electricity produced, SolarCity encourages the Commission to move on and

5
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2

3

perform an analysis of the SSA based on the Arizona Courts' factors set out in case law. Such

an analysis will demonstrate that there is simply nothing about the SSA arrangement that makes

SolarCity subject to regulation under Arizona law.

4

5

6

7

8

9
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11
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13

14

15
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19

20

21

22

23

24

25

26

2. Under the balance of the Serv- Yufaetors SolarCity is not a PSC when it

enters into SSAs.

After examining if there is a "furnishing" of electricity, the Commission's analysis moves

to an investigation of SolarCity's "business activities" to see if they are "such as to make its

rates, charges and methods of operation, a matter of public concern, clothed Mth a public interest

to the extent contemplated by law which subjects it to governmental control - it's business must

be of such a nature that competition might lead to abuse detrimental to the public interest." Trico

Else. Coop., Inc. v. Corp. Comm 'n of Ariz., 86 Ariz. 27, 34-35, 339 P.2d 1046, 1052 (1959)

(citing Gen. Alarm, Inc. v. Underdown, 76 Ariz. 235, 262 P.2d 671 (1953)). In analyzing these

issues, the Arizona Supreme Court articulated eight (8) factors inthe Serf-Yu case that should be

examined to determine which entities are "clothed with a public interest" and subj et to the

Commission's regulation because they are "indispensible to large segments of our population."

Sw. Transmission Coop., 213 Ariz. at 432, 142 P.3d at 1245. Those eight factors are: 1) what the

corporation actually does, 2) a dedication to public use; 3) the company's articles of

incorporation, authorization, and purposes, 4) dealing with the service of a commodity in which

the public has been generally held to have an interest, 5) monopolizing or intending to

monopolize the temltory, 6) acceptance of substantially all requests for service, 7) service under

contracts and reserving the right to discriminate is not always controlling, and 8) actual or

potential competition with other corporations whose business is clothed with a public interest.

See Serv-Yu, 70 Ariz. at 237-38, 219 P.2d at 325-26. The analysis below clearly demonstrates

that under the balance of the eight Serv- Yu factors, SolarCity is not a PSC when it enters SSAs

and any furnishing of electricity that may occur is merely incidental.

27

28
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1 a) SolarCilv does not act like a PSC.

2

3

4

5

6

7

8

9

10

11

12

First,Serv-Yu requires the Commission to consider what SolarCity actually does to

determine if it performs the functions of a PSC. See Id. The testimony in this case

overwhelmingly demonstrates that SolarCity's actions and functions are nothing like those

actions and functions of a PSC. The testimony reflects that SolarCity designs, installs,

maintains and finances rooftop distributed solar generation facilities. See Trans. 102, line 4-6.

In contrast, the testimony is clear that no regulated utility in the State performs these services.

See Trans. 537, line 6-9,see also Trans. 640-641 lines 15-7. As further evidence of the contrast

between SolarCity and a PSC, the testimony explains how SolarCity has to go through a bid or

request for proposal ("RFP") process before it can even do business with the school or

government customer, which is easily distinguished from a monopoly provider of electricity who

is required to take all customers and does not compete with other providers for customers. See

13
Trans. 531 1, line 17-21.

14

15

An obi ective analysis of this factor results in a finding in favor of SolarCity and against

regulation.

16

17

18

b) SolarCitv does not dedicate any properly to a public use under an

SSA.

19

20

21

22

23

24

25

26

27

28

Second, whether SolarCity has dedicated its private property to a public use "is a

question of intent shown by the circumstances of the individual case." Sw. Transmission Coop.,

213 Ariz. at 432-33, 142 P.3d at 1245-46. The solar panel systems that Sola;rCity provides are

dedicated to the individual school, non-profit organization or government entity, on whose

private property the solar panel system is located and not to the general public. See, Exhibit A- l

p.12 l. 3-10.

The arguments made that suggest this prong favors regulation are flawed for several

reasons. First, Commission Staff s testimony suggests that this prong of the Serv-Yu analysis

supports regulation but Commission Staff admitted under cross examination that it did not apply

the proper analysis when analyzing this prong. In fact, Commission Staff failed to look at the

7
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2

intention of So1arCity when analyzing this prong as the Courts clearly requires. See Trans. 1226,

line 4-6.

3

4

5

6

7

8
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28

Next, it was argued that the mere fact that some electricity may flow from the school to

the grid under a net metering scenario somehow means that SolarCity is dedicating its property

to a public use such that as Staff claims in its testimony, "the public generally, in so far as it is

practicable has the right to enjoy service from the facilities." Exhibit Staff-l at p. 22 1.17-18.

SolarCity believes this to be a dangerous conclusion that strains reason. Staff' s assertion that the

general public "has the right to enjoy service from the facilities" is simply incorrect as no

customer has the right to demand service from SolarCity and certainly no customer has the right

to demand that his neighbor's solar facilities be turned on or off so that the neighbor may "enjoy

service from the facilities." The implications of Staffs conclusion would be far reaching and

extreme as it would require a determination that any solar panel host is actually dedicating its

property to a public use even if they are simply a private homeowner. In fact, Chairman Mayes

asked Staff about this issue during her examination of Staff and Staffs witness concluded that if

the Chairman had a solar panel on the roof of her condo that her condo would be of "public

interest" under Staff' s analysis. See Trans. 1065, line 2-3 .

From a purely logical standpoint, it is hard to see how the public has an interest in the

panels on the roof of one private customer that are paid for entirely by the customer. Certainly,

the argument could be made that this public interest arises because the user of the panels will

necessarily take less electricity from the regulated incumbent utility in which the public has been

held to have an interest. However, this same argument is intellectually indistinguishable from an

argument that the public has an interest in the type of light bulbs one uses or the temperature an

individual sets their thermostat to in the privacy of their own home. In fact, if this privately

owned system on private property serving only the host property is held to be dedicated to a

public use against the wishes and intention of its owner, then it would stand to reason that all

equipment that uses energy or impacts or reduces the amount of energy taken from a regulated

incumbent utility provider would be similarly "dedicated to a public use." This result cannot be

supported.

8
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2

As a result of the above analysis it is clear that this private property is not dedicated to a

public use and that the analysis of this factor weighs in favor of SolarCity and against regulation.

3

4 c) SolarCitv 's articles of incorporation are different than a PSC 's.

5

6

7

8

9

10

11

12

13

14

15

16

The Arizona Supreme Court stated that "while the articles of incorporation authorizing

the corporation to act as a public utility are not conclusive, the fact of such authorization may be

considered in the determination of the ultimate question." Serv-Yu, 70 Ariz. at 238, 219 P.2d at

326. The evidence clearly demonstrates that SolarCity's articles of incorporation are

substantially different from the articles of incorporation of other PSCs that were entered into

evidence in this docket. Each of the articles of incorporation of the PSCs introduced into

evidence contain a clear statement that the PSC intends to act as a PSC under the Arizona

Constitution or was formed under an Act providing for the formation of an electric cooperative

and even Staffs witness concedes that SolarCity's articles of incorporation differ from those of

Arizona PSCs. See Trans. 1235, line 4, see also Exhibit A-5 at exhibits D, E.

An objective analysis of this Serv- Yu factor can only lead to one conclusion, that this

factor weighs in SolarCity's favor and against regulation.

17

18

19

20

21

22

23

24

25

26

27

d) The public does not have an interest in SolarCitv 's services.

The fourth Serv-Yu factor requires an analysis of whether or not SolarCity is dealing with

a commodity in which the public has generally been held to have an interest. See Serv- Yu, 70

Ariz. at 238, 219 P.2d at 326. There are three key arguments that are instructive in concluding

that what SolarCity is dealing with is not a commodity in which the general public has been held

to have an interest. The arguments supporting this conclusion can be summarized as follows: 1)

SolarCity's services are not essential and therefore, the public has no interest in them, 2) if

SolarCity is deemed to be dealing with commodity in which the public is held to have an interest

it is only doing so incidentally to its provision of design, installation, maintenance and financing

services, and 3) the public does not have a interest in these facilities merely because electricity is
28

9
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4

5

6

7

8

9

10

11

involved rather, the public's interest is more appropriately placed in the utility infrastructure that

distributes electricity to the public rather than distributed generation on private property.

The Recommended Decision of the Public Regulation Commission's Administrative Law

Judge in New Mexico Case No. 09-00217-UT filed as part of the record in this case in Exhibit

Sun Power 3 explains how SolarCity's services are not of public interest because they are not

essential public services. The Judge in that Recommended Decision wrote, "[ ] while

Developers provide services related to essential public services, they do not provide essential

public services themselves. Developers provide hosts a green alternative. Hosts who receive

service from developers do so because they have determined that the service is to their benefit

not because they have no other choice." See Exhibit Sun Power 3 at Recommended Decision p.

l 6.
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Next, while it is undisputed that solar panels help to transform the energy from the sun

into useable electrons, the record is clear that SolarCity's main purpose is to provide design,

installation, maintenance and financing of solar facilities. See T. 102, l. 4-6. In fact, even

SolarCity's customer, the Scottsdale Unified School District made it clear through its testimony

that it currently receives sufficient electricity from its incumbent utility provider and does not

need the electricity that the solar panels harness but rather is only interested in a way to save

money. See Exhibit A-5 at p. 12 l. 9-16. No evidence was presented into the record suggesting

that the public has an interest in the design, installation, maintenance and financing of solar panel

facilities.

It is important to note for this analysis that the Courts have held that one does not become

a PSC because of some merely incidental provision of electricity (see further discussion below).

See Nicholson, 108 Ariz. at 320, 497 P.2d at 818. As a result, this factor simply cannot be

deemed to weigh in favor of regulation even if it is found that SolarCity does deal with a

commodity in which the general public has been held to have an interest if it is doing so only

incidentally. Any finding to the contrary would be against the principal that a merely incidental

provision of a commodity should not lead to regulation.

28
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Finally, parties to the proceeding do not even agree that electricity itself was something

in which the public has an interest. Instead, David Berry from Western Resource Advocates

suggests that it is not the electricity the public has an interest in but instead the public

infrastructure used to deliver it reliably throughout the grid. See, Trans. 779, line 12-14. In this

case, no such public infrastructure is utilized as all solar facilities are on the customer's side of

the meter and the electricity flowing from the solar facilities does not travel though any public

infrastructure before entering the host site. See, Trans. 682, line 4-12.

From a purely logical perspective it is easier to conclude that a public interest exists as to

the public infrastructure (the transmission and distribution lines, transformers etc) then as to the

electricity itself in all cases. After all, if a person buys (as opposed to using a SSA) a solar

facility and places it on their roof no one is contending that the public has an interest in that

electricity. Further, it is hard to imagine an argument being made that the public has an interest

in the electricity put out by a battery in a child's toy or the static in a winter sweater. In contrast

to the situations where it appears that the public has no interest in electricity, it is hard to imagine

a situation where the public does not have an interest in all facilities designed to distribute

electricity to the public through the grid.

Certainly, as the ALJ in New Mexico stated, SolarCity's services are not essential to any

segment of the public and are therefore, not something in which the public has an interest.

Further, If SolarCity is found to provide a commodity in which the public has an interest, it only

does so incidentally to its design, installation, maintenance and financing services which cannot

lead to a weighing of this factor against SolarCity. Finally, it is not at all clear that the public

even has an interest in electricity itself. Instead, it is more logically explained that the public's

interest is in the infrastructure designed to distribute electricity to the public through the grid.

The analysis of this issue leads to a finding in favor of SolarCity and against regulation.
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e) SolarCilv cannot and will not act as a monopoly.

Fifth, under this factor of the Serv-Yu analysis, the Commission must determine if

SolarCity through the SSA at issue in this Application will be acting as a monopoly. See, Serv-
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Yu, 70 Ariz. at 238, 219 P.2d at 326. This factor was uncontested at the hearing and even Staff

concedes that this factor weighs in favor of So1arCity and against regulation. See Exhibit Staff- 1

at p. 26 L. 19-20.
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j) SolarCilv does not accept anywhere near substantially all requests for

service.
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Sixth, the Serv- Yu test requires an analysis of whether or not SolarCity accepts

substantially all requests for service. See, Serv-Yu, 70 Ariz. at 238, 219 P.2d at 326. SolarCity

does not accept substantially all requests for service, and in fact only closes approximately 9% of

all inquires for service. See Exhibit A-5 at P. 8 L. 23-28. SolarCity testified that it fails to close

on 91% of the requests it receives for service and that there are many reasons that SolarCity

either chooses not to, is precluded from servicing those that make the request, or otherwise

misses out on the opportunity. See Exhibit A-4, Testimony of Lyndon Rive at Question 23 .

Despite the testimony from SolarCity's CEO continuing that SolarCity does not accept

"substantially all requests for service," Staff refused to re-examine its position on the issue when

given a chance during cross examination. See Trans.l238, line 11-13. In fact, Staff contended

that despite the fact that the evidence reflected only a 9% close rate, Staff felt it did not have

enough information to conclude that SolarCity does not accept substantially all requests for

service. See Id.

This conclusion is at odds with Arizona's longstanding presumption against regulation

and the Supreme Court's statement that "free enterprise and competition is the general rule.

Government control and legalized monopolies are the exception....invasion of private right

cannot be allowed by implication or strained construction." Nicholson, 108 Ariz. at 321, 497

P.2d at 819 (citing Underdown, 76 Ariz. at 238, 262 P. 2d at 673 (1953)). Given the

presumption against regulation and in light of the evidence showing a 9% close rate and

numerous reasons for turning down business one can only conclude that this factor weighs in

favor of SolarCity and against regulation. There is absolutely no evidence in the record to

suggest that SolarCity accepts "substantially all requests for service" and the only evidence in the
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record refutes any such claim. As a result, it would be an improper application of the

presumption against regulation to conclude that this factor favors regulation.

Finally, it should be noted that no customer has the right to demand service from

SolarCity as they would with a regulated PSC. See Trans. 755, line 17-18. This fact lends

support to the argument that SolarCity will not be accepting substantially all requests for service.

It is clear that this factor must be weighed in favor of SolarCity and against regulation.
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g) SolarCitv provides service under SSAs which are separately

negotiated contracts.
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Seventh, the SSA at issue in this Application provides for solar panel system design,

installation, maintenance, and financing via an extremely detailed and specific agreement. See

A-1 at Exhibit B, see also Trans. 1239, line 3-6. Serv-Yu found that providing services under a

contract was a factor that supported a conclusion that the entity in question is not a PSC and

therefore, not subject to regulation. See Serv-Yu, 70 Ariz. at 238, 219 P.2d at 326. It is

important to note that while Serv-Yu states that this factor is "not always controlling" it does not

indicate that any of the other factors are in and of themselves controlling. As a result, SolarCity

certainly believes that the Commission can place different weights on different factors as it sees

fit but reminds the Commission that no one of these factors is singled out as controlling and the

Court must have intended each of them to be considered and weighed or it would not have

included them.

Staff still contends this factor favors regulation despite the fact that it is uncontested that

the SSAs at issue in this docket are specific contracts subj et to negotiation with each customer.

See Trans. 1239, line 3-6. When analyzing this factor Staff appears to have ignored the fact that

the SSA clearly is a negotiated agreement and for whatever reason Staff analyzed different issues

altogether. When pressed on why the fact that SolarCity provides service under contracts does

not conclude the examination of this issue in favor of SolarCity, Staff indicated during cross

"[m]ore important to the issue of whether they are a PSC is the fact that they

plan to enter into a very large number of those contacts and offer a wide variety of solicitation to
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the general public and seek who comes to the table and they would like to serve on a cumulative

basis millions of customers and get all the business they can." Trans. 1239-40 line 22-23. The

issues raised in this response may very well be valid to the issue of whether or not SolarCity is a

PSC however, those issues are not relevant to the narrow question of whether or not SolarCity

provides service under a specific contract as the seventh Serv-Yu factor requires.

While the Commission is free to attach different levels of importance to this factor there

are simply no facts to support a finding in favor of regulation. Again, it is uncontested in

evidence that SolarCity provides service under specific contracts that are subj et to individual

negotiation with each customer. See Trans. 1239, line 3-6. It is simply illogical to conclude that

this factor, which only looks at whether or not services are provided under contract, can be

interpreted in any way other than in favor of SolarCity and against regulation.
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h) SolarCilv Does Not Compete with PSCs.

Finally, Serv-Yu asks the Commission to analyze whether or not SolarCity is going to

compete with entities clothed with a public interest like regulated PSCs. See Serf-Yu, 70 Ariz. at

238, 219 P.2d at 326. There are several pieces of evidence that support the notion that SSA
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providers are not competing with PSCs.

Perhaps the most telling evidence that PSCs are not in competition with SSA providers

are the words of the only utility representative to offer testimony during the hearing. Barbara

Lockwood, a representative on behalf of APS, the State's largest utility stated that, "[ ] APS

recognizes that solar providers, such as SolarCity, are essential for the implementation of the

distributed energy requirements of the RES Rules...." Exhibit APS-1 at Page. 3 line. 25- Page. 4

line. l. APS confirmed in its live testimony that it does not view SolarCity and other providers

as competition. During Ms. Lockwood's direct testimony, she stated that companies like

SolarCity are "critical to APS" and that "[APS] view[s] solar provider such as SolarCity as our

partners." Trans. 640, line 17, Trans. 644, line 6-7.

This issue of competition with regulated utilities was addressed in New Mexico in the

Recommended Decision of the Public Regulation Commission's Administrative Law Judge filed
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as part of the record in this case in Sun Power Exhibit 3. The Judge in that matter wrote that

"[SSA providers] operate in parallel with a public utility's electric grid, offsetting rather than

replacing the customer's use of grid electricity." Exhibit Sun Power 3 at New Mexico

Recommended Decision at p. 16.

Further, the evidence in this case indicates that the regulated utilities in Arizona simply

do not offer the same services that SolarCity is offering. This was evident when Scottsdale

Unified School District Deputy Superintendant David Peterson testified that despite issuing two

separate requests for proposals for SSA funded solar facilities for more that 90 different school

properties not one regulated utility provider submitted a proposal for the project. See Trans. 537,

line 6-9.

The evidence showed that the largest utility in the State views SolarCity as a partner and

not a competitor, that utilities actually need companies like So1arCity to meet the RES

requirements, other jurisdictions such as New Mexico view these industries as complimentary

and not competitive, and that regulated utilities have not even attempted to offer the same

services that So1arCity provides. For those reasons this factor of Serv-Yu and indeed the balance

of all factors, must be weighed in favor of SolarCity and against regulation.
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F. SolarCity cannot be adjudicated a PSC because any furnishing of electricity is

merely incidental to its performance of its service and financing functions.
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The Courts have stated that the fact that a company "may incidentally provide a public

commodity is not sufficient to subject it to regulation, it must be in the business of providing a

public service." Ariz. Corp. Comm 'n v. Nicholson, 108 Ariz. 317, 320, 497 P.2d 815, 818

(1972). Corporation Commission Staff agrees with this principal as well as noted in Exhibit A-8

(the Staff Report issued in the Solar Alliance Docket No. 020633A-08-0513) wherein the Staff

wrote, "Staff does not quibble with the notion that an entity could provide electricity in a way

that is incidental to its primary business and not be a public service corporation." Exhibit A-8 at

p. 9. SolarCity provides its customers with design, installation, maintenance and financing of

solar facilities. It is undisputed that SolarCity's financing arrangement is unique and
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complicated and of a special benefit to its users. See Trans. 1153, line 3-9, see also Trans. 947,

line 8. In fact, the Scottsdale School District's representative testified that without this unique

financing arrangement the School District would not be able to implement solar at its facilities.

See Exhibit A-4, Pre-filed Testimony of David Peterson at questions 8, l l.

Further, in the Solar Alliance Docket Staff indicated that it was possible that an SSA

arrangement could be primarily a financing tool such that it did not subject the company to

regulation. Staff wrote, "it is unclear to Staff at this point to what degree the contemplated

financing arrangements, which may potentially involve complex tax credit considerations, are in

and of themselves a specialized and unique service that might dwarf any provision of

electricity." Exhibit A-8 p. 9. As noted above, die record reflects that the monetization of the

tax credit is specialized, unique and complex and as a result it can, according to Staffs own

words, be considered to "dwarf" the provision of electricity. Further, the Scottsdale School

District's testimony is that without SolarCity's assistance it would not be able to monetize the

Federal tax credits and as a result would not be able to implement solar. See Trans. 540, line 3.

In this situation it is clear that the tax equity financing arrangement that the SSA provides

is complicated, complex and unique and that SolarCity's customers rely on SolarCity to provide

this financing arrangement because it is the customer's only chance to implement affordable

solar solutions.
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20 G. Good public policy requires a determination that SolarCity is not a PSC.
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As Commissioner Newman identified during the course of the proceedings, it should be

the Commission's goal to have an actual purpose for their regulations rather than just creating

unnecessary bureaucracy. See Trans. 1119 line 16-19. Arizona Courts echo this sentiment and

have held that the purpose behind regulating PSCs is "to preserve those services indispensable to

the population and to ensure adequate service at fair rates where the disparity in bargaining

power between the service provider and the utility ratepayer is such that government intervention

on behalf of the ratepayer is necessary. Sw. Transmission Coop, Inc. v. Ariz. Corp. Comm 'n,

213 Ariz. 427, 432, 142 P.3d 1240, 1245 (Ar*iz.App. 2007).
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Because SSAs and distributed solar generation are not indispensible services (i.e. the

customer still receives all necessary power from the incumbent utility) and because the record

reflects that there clearly is no disparity in bargaining power that calls out for government

intervention, there is no valid purpose for the Commission to regulate SSA providers as PSCs.

See Trans. 1004 line 2-4, see also Trans. 1003, line 12-22, see also Trans. 570 line 7-16. Indeed,

in their attempts to justify regulation, not only did Staff stretch to make arguments as to what

ptupose regulation would serve, but they have also asked the Commission to ignore the great

number of rules and regulations that already govern a solar installation and adequately protect

and serve the public interest.
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1.  Staffs  identyiedpurposesfor regulation are not compelling or are already

adequately addressed through existing regulations.

During the course of the hearing on this matter Staff identified what it purported to be the

four purposes that regulation would serve. Trans. 976, line 20. The following separately

examines each of these four "purposes" and will clearly demonstrate that each of these

"purposes" is either not compelling because regulation will not serve the purported "purpose," or

is already adequately addressed through existing regulations.
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a) Regulation oSSA providers is not needed to assure a "fair and level

plavingfield " among competitors and would give an unfair advantage to

existing PSCs.

Staff alleges that SolarCity will directly benefit from regulation because regulation will

protect SSA providers from possible competition with SSA providers that could otherwise be

unregulated subsidiaries of existing PSCs. See Trans. 977, line 15-19. Not only does simple

logic fail to support this assertion, but regulation would create the exact problem that Staff seeks

to avoid because it would strengthen the existing PSCs and allow them to use their hold on the

market to directly solicit customers for SSA services. In response to staff" s claim, however, it is

first and foremost important to note that despite the intervention of two SSA providers in
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addition to SolarCity and the numerous public comments and letters to the docket received from

solar providers and industry representatives, the record does not reflect that any of these

individuals or entities ever expressed a concern about competing with unregulated affiliates of

PSCs such that they requested regulation. This is important because the purpose expressed,

protecting SSA providers, appears to be something SSA providers do not themselves seem to

want.
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Staff's witness indicated that this purpose rests upon the notion that if an unregulated

affiliate of a PSC enters the SSA market that it would have some advantages over other SSA

providers. See Trans. 1017, line 22, see also Trans. 1018, line 21. Upon examination this logic

breaks down. First, Staff identifies that the unregulated affiliate could hire employees of the

regulated PSC that would give them access to the contacts and local knowledge that an SSA

provider would not otherwise have. See Trans. loll, line 6-14. This argument simply ignores

the fact that any SSA provider could similarly hire an employee of a PSC and derive the same

alleged advantages.

Second, Staff feels that "the name alone" would provide the unregulated affiliate of the

PSC with an advantage in the market place. See Trans. 1017, line 25. Staff offered no evidence

of this other than its witness' opinion. One could just as easily speculate without empirical

evidence that the "name alone" could be a disadvantage in some instances. Again, the record

does not contain any reference to any solar industry representative or provider expressing a

concern about this such that they asked to be regulated.

Third, Staff fails to explain why regulation will cure any inherent advantage it feels a

PSC's affiliate has doing business in the unregulated world. If SolarCity was regulated and

PSCs decided to get into the same business as SolarCity then both SolarCity and the PSCs would

be subj et to regulation. Staffs argument leads one to conclude that with regulation the PSC

will still have access to the top talent and the name recognition advantage over the other

providers and Staffs concerns do not seem to differentiate between a situation with or Mthout

regulation. In other words, if Staff believes that unregulated affiliates of PSCs have advantages

over unregulated SSA providers then the regulated PSCs would seemingly have the same
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advantages over any regulated SSA providers. In fact, if all SSA providers were regulated then

Staff's concern about the top talent working for the affiliate of the PSC would be magnified as

the talent from the incumbent PSC utility would not even need a new job because they would

already work for the regulated entity that is now a SSA provider. For this reason it is hard to

imagine what advantage regulation would provide.

Finally, one could much more easily argue that regulation of both the SSA providers and

the PSCs would have the opposite impact; giving the PSCs a far greater advantage and

completely skewing the playing field. Right now there is a firewall between a PSC and any

unregulated affiliates which prohibits the sharing of confidential information by way of a Code

of Conduct. See Trans. 1110, line 9-13. If, however, as Staff suggests, a company had to be

regulated to provide SSAs then there would no longer be a firewall as the PSC itself could be the

SSA provider. The PSC and the SSA provider would be one in the same. One can easily

imagine a world where the PSC would directly solicit customers in its monthly bills or when

meter reading. Imagine how powerful advantage that would be for the incumbent utility if

SolarCity and others were competing directly with APS or TEP and those utilities were offering

and marketing their own services in the bills that all electric consumers get each month.

Regulation is the surest fire way to assure the current PSCs of an advantage over new SSA

providers and Staff"s assertions to the contrary are not only unsupportable, they are wrong.

19

20

21

22

23

24

25

26

27

28

b) Regulation oSSA providers will not provide tangible benefits to

"ratemaking considerations " related to the incumbent utility.

The "purpose" identified by Staff in this area relates to concerns of stranded costs for the

incumbent utilities. In other words, Staff is concerned that widespread adoption of distributed

generation solar systems will result in lost revenue and stranded costs for the incumbent utility

thus resulting in higher rates. See Trans. 978, line 2-8. Although Staff provided no expert

testimony to support this assertion, even if we assume it is true, this is a concern that relates to

the policy goal of distributed generation itself rather than a particular method of adoption like an

SSA. The Commission, through adoption of its REST rules, made a policy decision that a
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particular amount of distributed generation was desirable. Thus, when this decision was made

the potential for stranded costs likely was, or should have been, considered at that time. Also, it

is important to note that if this is an actual concern, regulating only the portion of the solar

market that uses SSAs would not resolve this issue. Whether systems are installed via cash

purchases, leases, SSAs or other methods has no bearing on the issue of stranded costs. Further

stranded costs are also at issue when considering programs such as energy efficiency or demand

side management. In Staffs testimony under questioning from Commissioner Mayes, they

admit that stranded costs are not directly related to SSAs. See Trans. 1024-25 line 1-5. Further

Staff also correctly notes that the issue of potential stranded costs can and should be dealt with

via the existing utility ratemaking procedures. See Trans. 1025 line 13-20.
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c) Safety considerations are already sufficiently dealt with and regulation

is not necessary to improve safety oft re public or the grid

During the course of the hearing Staff claimed that one "purpose" of regulation would be

to address "safety considerations." Trans. 976-77, line 25-1. However, the testimony clearly

shows that solar installers are already subject to numerous safety regulations including the

National Electric Code standards, local building code standards, the Commission's

Interconnection Rules and utility interconnection standards and agreements. See Exhibit A-4,

Testimony of Ben Tarbell, see Trans. 350 line 12-24, see also Trans. 364-65 line 22-25. Further,

A.R.S. § 32-1170.02 requires all solar contractors to be licensed by the Registrar of Contractors

and that chapter provides the ROC with multiple remedies for those who violate this provision.

Applicant's Exhibit A-9 in the docket contains a copy of the Interconnection Document

that controls the standards for the interconnection of distributed generation solar facilities to the

grid to protect the public and the grid. These rules were established by the Commission

alongside industry representatives and the utilities. They ensure that all connections to the grid

are safe and will not impact the reliability of the grid. Despite these many protections currently

in place Staff' s witness testified that he had not personally reviewed the Interconnection

28
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Furthermore, during cross examination, Staff' s witness was unable to point to any safety

consideration or standard that the current rules do not adequately address. See Trans. 1279, line

20-24. In fact Judge Rodda very specifically asked Staff' s witness, "...does Staff believe that

there should be additional safety or construction standards besides those ones that were already

contained in the SSA or has anyone that you talked with on Staff suggested [ ] this doesn't go far

enough, that there is a gap here'?" Trans. 1279, line 3-8. Staff' s witness' response to this direct

question clearly demonstrates that there is no issue with safety that is not currently adequately

addressed. Staff' s witness responded in relevant part, "I don't recall any engineer or staffer

saying that what is in place right now, interconnection standards whatever it may be, is not

sufficient...."

"APS currently implements extensive interconnection and inspection processes to assure safety

of all distributed energy that is interconnected to the Company's electric system and follows the

Commission's Interconnection Rules, which were approved in Decision No. 69674 [and in the

record of this proceeding as Exhibit A-9]." APS-1 at p. 9 l. 9-13.

If for some reason the Commission becomes aware of a safety consideration at a future

date that needs to be addressed then the corrective action will be a simple modification of the

Interconnection Rules to include whatever requirements are necessary. The fact that the

Commission already has authority to regulate the way in which systems are interconnected and

the standards by which the PSCs evaluate such systems means that there is no reason the

Commission cannot adequately address all safety concerns through the current framework.

Finally, it is important to note that customers are actually more protected under the SSA

arrangement than a standard unregualted purchase of solar facilities because the solar provider

only gets paid to the extent the system is in operation. Thus, there is a clear financial motivation

on the part of the SSA provider to ensure that a system is not in violation of the Interconnection

Rules so that the Commission and the incumbent utility will have no cause to shut it down and

interrupt the providers income stream.
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d) Regulation is not needed to improve consumer services in the SSA

industry.

Staff also identifies the need to protect consumers from unqualified or irrefutable solar

providers as a benefit of SSA regulation. However as the testimony shows, solar providers are

already required to obtain licenses from the Registrar of Contractors to ensure that they are

capable of providing customers with safe functional systems. See Trans. 343, line 1-18. Further,

as the record shows, customers have adequate existing remedies to deal with any complaints that

may arise via the Registrar of Contractors, the AZ Court system and the Attorney General. See

Trans. 916-22 line 10-5. Arizona law also gives the ROC the power to order corrective work,

fine, suspend or revoke licenses and even pursue criminal charges against those that violate the

ROC's requirements and perform substandard work. See A.R.S. § 32-1154. Finally, even

Staff' s witness admitted that there was not one piece of testimony indicating that consumers

needed additional protections and that in fact RUCO, whose charge is to protect consumers,

believes regulation of SSA providers is unnecessary. See Trans. 1139, line 12-24.

It appears that a consumer outlet at the Commission designed just for SSA customers

could create intense confusion in the consumer. Would an SSA customer be allowed to

complain while a purchase or lease customer is given the number to the Registrar of Contractors?

Wouldn't the Commission be inundated with complaints from lessees of systems and owners of

systems over whom it has no jurisdiction?

Simply put, any additional regulations that would be developed or imposed by nature of

finding SSA providers are PSCs would be duplicative and useless at best and at worst would be

extremely detrimental to the growth of the solar industry in AZ.
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2. Regulation is likely to style competition, thwart the solar industry in AZ

leading to higher prices for consumers.

The Commission has gone to great lengths to set a regulatory and policy framework to

increase the adoption of distributed solar power in Arizona by establishing the Commission's

REST Rules, Interconnections Standards, and Net Metering Rules. However, as the testimony
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clearly shows, regulation of SSA providers as PSCs will only serve to impede or obfuscate those

efforts. Throughout the proceedings numerous industry professionals offered testimony stating

that any regulation of SSAs would create uncertainty and therefore would deter investors from

the AZ market. See Trans. 389-90 line 3-14, see also Trans. 290-92 line 17-5, see also Trans.

448-51 line 21-10, see also Trans. 755-56 line 19-8. The available pool for solar investment is

extremely limited at this time and as such any level of uncertainty or regulation of SSA providers

as PSCs is certain to direct that limited capital to other available markets such as California,

Oregon, or New Jersey. See Id. Even Staff admits that regulation would add costs to solar

providers and that they did no analysis of whether this would thwart solar investment. See Trans

1010-13 line 23-25.

Taking it one step further, not only is regulation likely to stifle growth according to all

the expert testimony in the matter but it appears that at least some view regulation as a way to

directly slow the growth of the industry. Staff stated that one of the purposes of regulation would

be to potentially suppress the growth of the SSA market in order to protect utilities. In response

to a question from Chairman Mayes asking if potential stranded costs could be recovered in a

utility rate case staff responded that, "[o]ur concern lies more with the aspect that, were SSAs

unregulated, then there would be very little check potentially on the proliferation of SSAs and

very little control on the cause of stranded costs." Trans. 1025 line 20-24 emphasis added.

Clearly in Staff' s view, one role of regulation would be to directly control the growth of the

industry which is the direct opposite of what the Commission has sought to encourage.

Finally it is important to note that without third party investors, Arizona utilities simply

will be unable to meet their REST standards. APS' testimony revealed that approximately 65%

of their commercial solar reservations are predicated upon SSA financing and that without SSAs

they would not be able to meet their REST requirements. See Trans. 640-41 line 15-7. It would

be a perverse result indeed for the Commission to set REST requirements with one hand and then

prevent utilities from meeting those requirements with the other.
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nothing.

Throughout the proceeding there was a great deal of discussion regarding so-called light

handed regulation, i.e. regulation that is not overly burdensome. However, the testimony clearly

shows that even light handed regulation will create sufficient uncertainty to deter third party

solar investors. See Trans. 389-90 line 3-14,see also Trans. 290-92 line 17-5,see also Trans.

448-51 line 21-10,see also Trans. 755-56 line 19-8. As Applicant's CEO Lyndon Rive stated

during his testimony any regulation means uncertainty for the future and, "if something can

happen in the future that can affect [the tax equity investor's] existing investment, they won't do

it." Trans. 215 line 12-13.

At the very least, regulation of a PSC requires a determination of fair value and requires

the Commission to set just and reasonable rates. Phelps Dodge Corporation v. Arizona Electric

Power Cooperative, Inc., 207 Ariz. 95, 104, 83 P.3d 573, 582 (Ariz.App. Div. 1, 2004). This

means that the Commission would be required to regulate the very core of an SSA (i.e. the price

to the consumer), making it impossible for a third party investor to rely on the income stream

from the SSA. As testimony shows, an SSA investor is extremely concerned with the ability of

the SSA to provide a long-term, stable income stream. If the value of this income stream is

subj et to alteration at the hands of the Commission, investors will take their money elsewhere.

See Trans. 449 line 17-24.

Simply put there is no level of light regulation that would meet AZ Constitutional

requirements without thwarting third party investments. Thus, any finding that SSA providers

are PSCs would, according to the industry experts who testified, severely stifle the growth of

solar in AZ and the ability of AZ utilities to meet their REST requirements.
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4. Current regulations allow the Commission to keep track of what the SSA

industry is doing without regulating the industry.

Throughout the course of the hearing, Staff, Commissioner Newman, and others

suggested that the Commission may want to be able to keep track of SSAs as they are
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implemented so that the Commission knows how many of these arrangements are deployed.

Staff and Intervenor APS have also identified future resource and infrastructure planning as an

area of concern in this case that could benefit from additional information from SSA providers.

Again, however, this is an issue that is related to the larger concept and policy decision of

whether and how much distributed generation is desirable. It has nothing to do Mth SSAs

directly. The idea that regulating SSA providers would allow the ACC and the incumbent utility

to acquire useful information for planning purposes is simply incorrect. First and foremost this

would provide at best an incomplete picture of distributed generation (i.e. presumably sales and

leases would not be subj et to regulation and thus reporting). Furthermore, and more

importantly, the tools already exist to allow the ACC and the incumbent utilities to gather any

information they require. A simple modification or addition to the existing Interconnection

Rules and/or Interconnection Agreements could require reporting information from all solar

providers, not just SSA providers. In fact, the testimony of Barbara Lockwood on behalf of APS

identifies this as a possibility. See Trans. 711 line 8-19.
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H. If the facts change in the future, the Commission can reconsider SolarCity's PSC

status.
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Commissioners and Staff have indicated at various times throughout the proceedings that

they are concerned about a potential future where SolarCity has so many customers and other

characteristics that they are, at that time, acting as a monopoly and a PSC and that this possibility

should lead the Commission to regulate today. However, Arizona case law clearly states that

PSC status is dependent upon an analysis of the facts as they are today and not the facts as they

may be at some point in the future. Sw. Gas Corp. v. Ariz. Corp. Comm 'n, 169 Ariz. at 285, 818

P.2d at 720. Thus, should the facts of the Serv- Yu analysis change at some point in the future,

the result of the PSC analysis would also change. The Court in Southwest Gas contemplated this

possibility and that Court's holding makes it clear that the Commission may regulate SolarCity

as a PSC in the future should the facts change. In fact even So1arCity's CEO stated on the record

28

25



1

2

that should So1arCity secure so many customers as to become a De-facto monopoly that they

would be happy to submit to regulation as a PSC. See Trans. 336 line 3.

3

4 IV. Addressing Commissioner Newman's Questions
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In a letter to the Docket filed after the close of the hearing, Commissioner Newman

addressed several questions to the parties (SolarCity's response follows):
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a) Currently, the way I read the contract betweenSolarCity and the

schools, the schools have the option of acquiring ownership, at the end of

the contract term, of the solar facilities being installed by SolarCity

(i) Is my interpretation of the ownership issue correct?

(ii) In order for this matter to achieve the economic results

desired by SolarCity, does the acquisition of ownership

need to be optional or can it be mandatory? If ownership

must be optional, please explain, in detail, why.

(iii)If the economic results desired by SolarCity cannot be

achieved if the only change to the contracts is requiring

mandatory ownership by the schools at the end of he

contract term, how else would the contract need to be

modyiea' to achieve the desired economic results (but still

have the schools own the solar facilities at the end of the

contract term)

b) If SolarCity were to amend its contract with the schools such that

ownership of the solar faeilities being installed by SolarCity were no

longer optional but was mandatory at the end of the contract term:

(1) Could the Commission consider the contracts between

the schools and SolarCily as merely being a financing tool

since the schools would own the solar facilities at the end

of the contract term ?
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(ii) Could the schools be considered as serving themselves

with their own solar facilities since they will own those

facilities at the end of the contract term?

(iii) What would be the opinion of each of the parties with

regard to the status of SolarCily as a public service

corporation? If your opinion is dw2rent than that

expressed during the hearing, please explain.
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The SSA is drafted such that eventual purchase and ownership is an option for the

customer but not mandatory. This provides the greatest flexibility to the customer and protects

them against the possibility of changes in technology or having to make a large balloon payment.

Furthermore, under the SSA arrangement with non-profit entities, ownership must be

optional because if ownership is mandated or automatic then the IRS will consider the contract

an installment purchase contract and thus will consider the non-profit entity as the owner or user

of the solar equipment. This in turn disallows the application of the 30% Federal Investment Tax

Credit making the economics of the system no longer viable. SolarCity does not believe that this

particular aspect changes the analysis of whether they are acting as a PSC when providing SSA

financing.
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20 v. Conclusion
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The record of this proceeding makes it clear that not only does the law support and

demand an adjudication that SolarCity is not a public service corporation, but that regulation of

SolarCity in these circumstances would be bad for the solar industry and for school, non-profit,

and governmental entities in this troubling economic time. Further, regulation would serve no

legitimate governmental purpose and would be at odds with this Commission's own

groundbreaking mandates in the REST requirements. SolarCity respectfully requests that this

Commission enter an Order in favor of SolarCity finding that SolarCity is not a public service
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corporation when it provides solar services through SSAs to schools, non-profits and

governmental entities.
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