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For a third time, U S WEST has requested that this Commission allow it to dismantle

its network to the detriment of potential competitors.

implementing competition as its lawyers have in pursuing

If U S WEST worked as hard at

this argument, Arizona consumers

would already enjoy choice in local exchange providers. U S WEST has made no new

arguments here. There is no reason for the Commission to reconsider its decision that

U S WEST may not tear its network apart simply to impose unnecessary costs on new

entrants.
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2 Both FCC Rule 51.315(b) and the nondiscrimination requirements of the
3 Telecommunications Act of 1996 (the “Act) prohibit U S WEST from disassembling
522‘9:':2"“:::‘ . : presently combined network elements for sale to new entrants except at a new entrant’s
::oe;':;: m— request. Rule 315(b) is specific in this prohibition, stating that "[e]xcept upon request, an

Phoenix, Arizona 85067+6379 6

Telephone 602.207.1288

Focsimie 6022058444 o incumbent LEC shall not separate requested network elements that the incumbent LEC

8 || currently combines." A host of other regulations lead to the same result, requiring

9 |l US WEST and other incumbent local exchange carriers (“ILECs”) to provide new
10 entrants with access to combinations of network elements on the same terms and
: 21 conditions that the ILEC enjoys. See, e.g., 47 C.F.R. § 51.313(b); § 51.309(a).

13 U S WEST contends here, as it has from the beginning, that the Eighth Circuit’s

14 || decision in Jowa Utils. Bd. v. Federal Commmunications Comm'n, Nos. 96-3321, et al., 1997 WL

15 | 403401 (8th Cir. July 18, 1997) (“Eighth Circuit Decision") requires a different conclusion.

16 U S WEST admits that Rule 51.315(b) remains in effect, but argues that it is inconsistent
17 ’

with the Decision and that it must be a “leftover” that the Eighth Circuit somehow missed.
18
19 U S WEST Application at 4. To the contrary, it is U S WEST’s position that cannot be

20 || reconciled with the Eighth Circuit Decision and the Commission was right when it rejected

21 || U S WEST’s position in the first instance.

22 U S WEST requested that the Eighth Circuit vacate Rule 51.315 in its entirety. See
23 Attachment A. Instead, the Court specifically retained Sections (a) and (b) of the Rule, a
2: decision consistent with its analysis of the Rule. The Eighth Circuit’s concern in vacating
2% Rule 315(c)-(f) was that ILECs would be “force[d] to combine network elements” even

though “the Act does not require the incumbent LECs to do all the work.” 1997 WL 403401

246718
Page2

I [ A




?

OSBORN |

MALEDON

A PROFESSIONAL ASSOCIATION
ATTORNEYS AT LAW

2
3
4

"he Phoenix Plaza
1st Floor 5

2929 North Central Avenue
~ hoenix, Arizona 85012+2794

2,0, Box 36379

>hoenix, Arizona 85067 +6379 6

“elephone  602.207.1288
“acsimile 602.235.9444 7

8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

*25 (emphasis in original). For this reason, the Court determined that an ILEC could not be
required to recombine network elements not already combined within the ILEC’s network.
Id.

Rule 51.315(b) does not require an ILEC to perform the work required to recombine
elements. Instead, the Rule simply provides that ILECs may not perform the unnecessary
work of uncombining what is already combined. Nothing about the Eighth Circuit’s Decision
undermines this common-sense rule.’

In fact, the procedure U S WEST proposes for gaining access to unbundled network
elements necessarily violates another of the Eighth Circuit’s determinations. The Eighth
Circuit specifically held that a new entrant must be permitted to acquire all of the elements
necessary to provide a finished telecommunications service from an ILEC and that the new
entrant need not own any part of a network to gain sdch access. 1997 WL 403401 at *26.
Under U S WEST’s argument, new entrants will be required to own collocation equipment
before obtaining access to the unbundled elements required to provide any finished service.
See Attachment B. This position is directly contrary to the Eighth Circuit Decision and
supports this Commission’s rejection of that position.

U S WEST repeats other arguments in contending that the Commission should

rethink its rejection of U S WEST’s position. U S WEST again contends that prohibiting it

from dismantling its network will promote arbitrage and undermine universal service. As

1U'S WEST admits that other state Commissions have agreed with this Commission in rejecting

U S WEST’s position. See U'S WEST Application at 8, fn.5. U S WEST contends, however, that the New
Mexico and Nebraska Commissions agree with U S WEST. In fact, the New Mexico Commission has made
no such determination. The Commission has recognized that the Order U S WEST cites is ambiguous and
has requested briefing to assist it in determining this very issue. Moreover, the Order of the Nebraska
Commission is presently on appeal.
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Attachment C indicates, the proposed prices for unbundled elements and resold 1FB service
are almost identical, eliminating U S WEST’s arbitrage concerns. Moreover, the
Commission has never found that residential local exchange service is priced below its cost or
that the rates for business service are the only source of universal service support. To the
contrary, the Commission has established explicit universal service fanding to which all
telecommunications providers are required to contribute -- including AT&T as a provider of
local exchange service using U S WEST’s unbundled network elements. See A.C.C. R 14-2-
1204 (establishing USF surcharge for local exchange service providers based on access lines
and interconnecting trunks in service).

Finally, U S WEST contends that the Commission should stay its order until the
Eighth Circuit rules on U S WEST’s motion for rehearing now pending in that Court. This is
not necessary. The Interconnection Agreement between the parties specifically provides for
revision based on actions by the Eighth Circuit. Meanwhile, the FCC’s Rule prohibiting
U S WEST from tearing apart its network at the expense of new entrants remains in effect.
The Commission was correct in recognizing this Rule and the Commission should not

reconsider its August 27, 1997 Order.
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RESPECTFULLY SUBMITTED this 29th day of September 1997.

ORIGINAL AND TEN COPIES
of the foregoing hand-delivered for filing
this 29th day of September, 1997, with:

Docket Control - Utilities Division

DAVIS WRIGHT TREMAINE

2600 Century Square
1501 Fourth Avenue
Seattle, WA 98101-1688

Joan S. Burke

OSBORN MALEDON, P.A.
2929 N. Central Ave., 21st Floor
Post Office Box 36379

Phoenix, Arizona 85067-6379

Mary B. Tribby

Law and Government Affairs
AT&T

1875 Lawrence Street, Suite 1575
Denver, CO 80202

Attorneys for AT&T Communications of the
Mountain States, Inc.

ARIZONA CORPORATION COMMISSION

1200 W. Washington Street
Phoenix, AZ 85007

FOUR COPIES of the foregoing hand-

delivered this 29th day of September, 1997, to:

Jerry Rudibaugh, Chief Hearing Officer
Hearing Division

ARIZONA CORPORATION COMMISSION

1200 W. Washington Street
Phoenix, AZ 85007
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COPY of the foregoing hand-delivered this
29th day of September, 1997 to:

Lindy Funkhouser, Chief Counsel

Legal Division

ARIZONA CORPORATION COMMISSION
- 1200 West Washington Street

Phoenix, AZ 85007

Carl Dabelstein, Director

Utilities Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, AZ 85007

COPY of the foregoing mailed this
29th day of September, 1997 to:

Timothy Berg
FENNEMORE CRAIG, P.C.
3003 N. Central, Suite 2600
Phoenix, AZ 85012-2913
Attomneys for U S WEST Communications, Inc.

Thomas H. Campbell
LEWIS & ROCA
40 N. Central Avenue
Phoenix, AZ 85004-4429
Attomeys for MCImetro Access Transmission

Services, Inc.
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IN THE UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

RECEIVED |

No. 96-3321 (and Consolidated Cases)

NOV 20 B85 !
REG TORY DIST [OWA UTILITIES BOARD, ET AL,

Pennoners,

v.

FEDERAL COMMUNICATIONS COMMISSION and
UNITED STATES OF AMERICA,

Respondents.

On Consolidaud Petitions to Review an Order of the
Federal Communications Comumission

BRIEF FOR PETITIONERS
REGIONAL BELL COMPANIES AND GTE

Wa LiaM P. BARR MARK L. EVANS

WARD W. WUESTE, JR. MICHAEL K. KELLOGO

M. EDWARD WHELAN GEOFFREY M. KLINEBERG

GTE Service Corporation HOWARD A. SHELANSK!

1850 M Streer. N.W., Suite {200 Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C.

Washingron, D.C. 20036 . 1301 K Street, NW., Suite 1000 West

(202) 463-5200 Washington, D.C. 20005
{202) 326-7900

THOMAS B. WEAVER

JORDAN B. CHERRICK LAURENCE H. TRIBE

Armsuong, Teasdale, Schlafly & Davis JONATHAN S. MASSEY

One Megopolitan Square, Suite 2609 Hauser Hall 420 ,

St. Louis, Missouri 63102-2740 1575 Massachuseus Aveaue

(314) 621-5070 Cambridge, Massachuasens 02138
(617) 495-4621

i Counsel for GTE entirles

Counsel for Bell Atlantic Corporation. BellSouth
Corporation, Pacific Telesis Group, SBC
Communications Inc., and U § WEST, Inc.

[NAMES OF ADDITIONAL COUNSEL APPEAR ON INSIDE FRONT COVER|]
November (8, 1996
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JaMES R. Younag

EDWARD D. Young Il

MICHAEL E. GLOVER

Bell Atlantc Corporation

1320 North Court House Road, 8th Flocr

Arlingten, Virginia 22201
(703) 974-2944

Counsel for Bell Atlantic Corporation

WALTER H. ALFORD

WoLIAM B. BARFEELD

M. ROBERT SUTHERLAND

BellSouth Corporation .

1155 Peachtres Strect. N.E., Suite 1800
Atanta, Georgia 30367

(404) 2494339

Counsel for BellSouth Corporation

PauL T. CapPpuccio

STEVEN G. BRADBURY

PATRICK F. PHILBIN

Kirkland & Ellis

655 Fifteenth St., N.W_, Suitc 1200

Washington, D.C. 20005
(202) 879-5000

LANCE LIEBMAN

43S West 1 16th Street

New York, New York 10027
(212) 854-5699

Counsel for GTE entiries

RICHARD W. ODOERS

MARLIN D. ARD

JoHN W. Boay

Pacific Telesis Group

140 New Mamgomery Street, Room 1530A
San Francisco, Califortia 94108

(415) 542-7634

MARGARET E. GARBER

Pacific T¢lesis Group

1275 Pennsylvania Ave.,, N'W., Suite 400
Washington, D.C. 20004

(202) 3836472

Counsel for Pacific Telesis Group

JAMES D, ELLIs

Liam S. COONAN

ROBERT M, LYNCH
MARTIN E. GRAMBOW

SBC Communicarions Inc.
175 E. Houston, Room 1254

San Antonio, Texas 78205
(210) 351-3737

DURWARD D. DUPRE

MICHAEL J. ZPEVAK

Southwestern Bell Telephone Company
One Bell Center, Room 3520

St. Louis, Missouri 63101

(314) 235-2517

STEPHEN B. HIOGINS

JAMES W. ERWIN

‘Thampson Coburn

One Mercastile Center, Suite 3500
St. Louis, Missouri 63101-1693
(314) 5526084 )

Counsel for SBC Communications Inc.

WILLIAM T. LAKE

JOHN H. HARWOOD 11
JONATHAN J, FRANKEL

SAMIR C. JaDN

Wilmer, Cutler & Pickering
2445 M Street, N.W.
Washington, D.C. 20037-1420
(202) 663-6000

MARk D. ROELIG

DaN PooLE

ROBERT B. MCKENNA

U S WEST, Inc.

1801 California Strect, S1st Floor
Demver, Colorade 80202

(303) 672-2861

Counsel for US WEST, Inc.
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it was originally paired — regardless of differences in context or in the commercial
assumptions on which each bilateral arrangement is based. Given this prospect, the
incumbent simply cannot afford 10 make wadeoffs, and a negotiated agreement that would
otherwise benefit the negotiating parties will not be reached.

In short, the FCC’s radical pick-and-choose rule conflicts with the terms of the Act
and, as this Court recognized in granting its stay, simply serves “to further und_ercut any
agreements that are actually negotiated or arbitrated” under the Act. Stay Order at 17,

CONCLUSION

We have identified a series of critical errors in the FCC’s Order. First, the FCC
usurped jurisdiction over pricing and other aspects of intrastate services that properly
belonged to the States. Second, the FCC's pricing methodologies and proxies violate the
Act. Third, the FCC’s rules on unbundled network clements and resale violate the Act. And,
fourth, by estblishing default pricing proxies and an extreme pick-and-choose provision, the
FCC negated the Act’s process of private negotiations.

Specific regulations that correspond to each of the errors noted above are listed below.
Each of these regulations should be vicated as contrary to the Act and unlawful:

Part I — FCC Jurisdiction:

47 CF.R. §§ 51.501-515, 51.601-.611, 51.701-.717.

Pant Il — FCC Pricing Methodalogy:

47 CF.R. §§ 51.501-.515, 51.601-611, 51.701-.717.

«80«
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Part 111 -- Unbundling and Access 1o Network Flements:

47 C.F.R. §§ 51.305(a)(2), 51.305(a)(¢). 51.307(a), (c), 51.309(a). S1.309
SL311(e). S1313(c), S1315, 51317, SL319, 13230, >

Pant1V - Pick-and-Choose Rules and Proxy Prices:

47 C.F.R. §§ 51.303(c), 51.513, 51.707, 51.809,

For two separate reasons, moreover, the Court should vacate the remainder of the
Order and remand to the FCC for such further proceedings as are not inconsistent with the
Court’s decision. First, as explained in Part | of the argument, the FCC has no jurisdiction
over pricing matters and has failed to justify its assertion of jurisdiction broadly to impose
other rules binding on the States and carriers with respect to the intrastate matters at issue
in this case. The Court should instruct the FCC that it may not reimpose such non-pricing
rules on remand except to the extent that it can establish, pursuant to the principles limiting
its junisdiction over intrastate matrers, that it has lawful authority to do so.

Second. we have specifically shown that scores of provisions in the Order are invalid
and must be vacated. The sum of those provisions comprise an integral, and not
meaningfully severable, part of the whole Order, and therefore the whole Order should be
vacated. Indeed, the FCC represented to the Supreme Court that the pricing provisions alone
are “the heart of the Commission’s Order.” FCC's Application to Vacate Stay at 12. Thar
being so, the specific invalidation of those pricing provisions plus other vital provisions of
the Order — including a large portion of the unbundling and access to network element
provisions and the pick-and-choose rules — undermine the Order’s coherency. Accordingly,

we belicve that the most prudent course: would be to vacate the entire Order, and leave it to

«81-
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the Commission in the first instance to decide whether to attempt to reimpose any provisions

not specifically invalidated by this Court’s decision.

November 18, 1996

Yflomer

LLIAM P. BARR
WARD W. WUESTE, JR.
M. EDWARD WHET AN
GTE Setvice Corporation
1850 M Street, N.W., Suite 1200
Washingtoa, D.C. 20036
(202) 463-5200

THOMAS B. WEAVER
JORDAN B. CHERRICK

Armswong, Teasdale, Schlafly & Davis
One Metropolitan Square, Suite 2600
St. Louix, Missouri 63102-2740
(314) 621-5070

PAul T. CAPPUCCIO

STEVEN G. BRADBURY

PATRICK F. PHILBIN

Kirkiand & Ellis

655 Fifteeath St,, N.W., Suite 1200
Washington, D.C. 20005

(202) 879-5000 ~

LANCE LIEBMAN

435 West 116th Street

New York, New York 10027
(212) 854-5699

Counsel for GTE entities

Respectfully submitted,

bl

MARK L. EVANS
MICHAEL K. KELLOGG
GEOFFREY M. KLINEBERG
HOWARD A SHELANSKI
Kellogg, Huber, Hansen,
Todd & Evans, PL.L.C.
1301 K Street, N.W., Suite 1000 West
Washington, D.C. 20005
(202) 326-7500

LAURENCE H. TRIBE

JONATHAN S. MASSEY

Hauser Hall 420

1575 Massachusetts Aveme
Cambridge, Massachusetts 02138
(617) 4954621

Counsel for Bell Atlantic C :vporation,
BellSouth Corporation, Pacific Telesis
Group, SBC Commumications Inc.. and
U S WEST, Inc.
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that loop to the switch, and by the way, 1f that
customer should happen to move from their home and
that house sits empty for a period of time until it
is sold again, those connections remain in place,
so that the next customer who moves into that home
enjoys the benefit of having that service provision
very quickly, and that is the effort that over the
years by having those policies put into place to
where those connections stay in place, we are able
to provision service more quiqkly to those
customers.

Q. Just to give you my layman’s understanding
of this, and you tell me whether I'm right, the way
I understand it is that when somebody moves into a
house where there’s already been service, and calls
up and says, "I want to have phone service," the
switch already knows what loop is connected to that
house; is that right?

A. In a real high level sense, yes.

Q. Okay. Good. 1I’m glad that I understand
it that far.

Now, your testimony indicates that you
can‘t do this for an unbundled loop, and you can’t
do it because when a new entrant comes and ordérs

an unbundled loop, you are going to be physically

PETERSEN COURT REPORTERS
317 sixth Avenue, Suite 606
Des Moines, IA 50309-4155
515/243-6596
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disconnecting the loop from the switch; is that

correct?
A. That is correct.
Q. Now, I want you to assume that the new

entran£ is going to order the loop and switch at
the same time. |

A. I‘'m assuming what, resale then?

Q. No. I'm assuming that the new entrant is
going to order the loop and the switch at the same
time. Is it U S wWest’s position that it would be
appropriate in that case to take apart the loop and
switch?

A. No. I believe, quite frankly, it is U S
West’s position that that would be a resell order
because that is a switch port and a loop, which is
a service that you would resell to the customer.
That’s not unbundling anything.

Q. Well, if I order an unbundled loop aﬁd an
unbundled switch port and I want to serve a
particular customer with that unbundled loop and
switch, is it U S West’s position that what U S -
West will do is to take apart the loop and the
switch that you’‘ve already preprovisioned?

A. It would be my position that that is

correct. If you order an unbundled switch port,

PETERSEN COURT REPORTERS
317 Sixth Avenue, Suite 606
Des Moines, IA 50309-4155
515/243-6596
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1 | that unbundled switch port would come over to your
collocated space, and the unbundled loop that you

ordered would also come over to your collocated

> W N

space. The chance that I should happen to know

that this one particular port and this one

A

particular loop that you wanted to go to an address
was suppoéed to do that is not mine to know. That
is the way you would engineer it.

Q. What if I told you that that’s the way it

o v oo w9

was today?

11 A. Then I would refer you to the resale

12 | tariff and tell you to buy a service.

13 Q. So you‘re telling me the only way that I
14 | as a new entrant can buy an unbundled loop and

15 | unbundled switch is to buy them both and take them
16 | to another piece of equipment in my collpcated

17 | space and put them together?

18 , A. That is what I understand unbundled

19 | network elements to be, are just those things on
20 | your own that you would purchase from U S8 West and
21 | connect yourself in the manner that you wish to

22 | connect them.

23 Q. On page 13 of your testimony you talk

24 | about the fact that there are--it makes sense to

25 | bury cable in Iowa because of favorable soil

PETERSEN COURT REPORTERS
317 Sixth Avenue, Suite 606
Des Moines, IA 50309-4155
515/243-6596
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