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BEFORE THE ARIZONA CORPORATION COMMISSION

COMMISSIONERS

KRISTIN K. MAYES, Chairman
GARY PIERCE

SANDRA D. KENNEDY

PAUL NEWMAN

BOB STUMP

IN THE MATTER OF THE APPLICATION OF DOCKET NO. WS-02987A-08-0180

JOHNSON UTILITIES, L.L.C., DBA JOHNSON
UTILITIES COMPANY FOR AN INCREASE IN
ITS WATER AND WASTEWATER RATES FOR
CUSTOMERS WITHIN PINAL COUNTY,
ARIZONA.

REPLY BRIEF OF SWING FIRST GOLF LLC

REPLY TO UTILITY

Utility disparages Swing First’s recommendations to deal with Utility as “simply

outlandish.”' In fact, it is Utility’s conduct has been simply outlandish. To summarize:

Utility has incurred an unprecedented number of environmental fines and notices of
violations;

Utility discharged raw sewage into a neighborhood wash;

Utility illegally stored dangerous sewage sludge at a treatment plant;

Utility ignored a Commission deadline and deliberately delayed this rate filing so it
could continue overcharging its customers millions of dollars per year;

Utility’s employees are afraid of George Johnson and do what they are told;
George Johnson believes that the Commission is afraid of him;

George Johnson “gets high” off abusing his customers and employees;

Utility withheld damaging information from the Commission;

Utility knowingly and illegally charges its customers for taxes;

Utility illegally provided free water for its affiliate;

! Utility Brief at 51:17.




1 o Utility tried to hide incriminating information;
2 o Utility harassed its customers with frivolous lawsuits;
; 3 o Utility deliberately withheld available effluent and instead delivered expensive CAP
i 4 water to customers
‘ 5 o Utility deliberately charged irrigation customers far more than the lawful tariff rates;
‘ 6 o Utility created an enormous past-due balance for irrigation water, which it used as a
7 pretext to shut-off service to Swing First;
8 e Utility still owes Swing First over $80,000 and refuses to pay;
9 e Utility has created other phony effluent bills;

10 o Utility shut-off of Swing First’s irrigation service flouted the Commission’s rules;
11 o Utility failed to read Swing First’s meters;
12 o Utility charged Swing First a demand charge for CAP water even though it could not
13 deliver CAP water;
14 o Utility illegally charges Swing First for minimum bills;
15 e Utility deliberately flooded Swing First’s golf course;
16 e Utility tried to intimidate Swing First from participating in this case;
17 o Utility disparaged Mr. Aston’s character;
18 o Utility defamed Mr. Ashton by alleging financial impropriety; and
19 o Utility used undocumented line breaks as pretexts to withhold deliveries during
20 periods of critical irrigation needs.
21 | What is outlandish is Utility’s blatant disregard for its regulators, its customers, the public safety,
22 | the environment, and its public-service obligations. It is Utility’s outlandish conduct that
23 |t justifies Swing First’s recommendations.
| 24 A Investigation of the Company’s Books and Management Practices
) 25 Utility claims that there already has been “ample review” of Utility’s books and
i management practices.” Certainly, Utility would prefer that the Commission not look any closer

N
N

2 Utility Brief at 52:6-7.
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at its books and management practices. However, it seems certain, based on Staff’s preliminary
review of Utility’s books, that Utility cannot adequately document much of its plant records, and
that its affiliate transactions need to be reviewed. We may be seeing only the tip of the iceberg.
A forensic audit at Utility’s expense is needed to determine the full extent of these and other

issues.

B Immediate Reduction of Water Rates and Payment of Refunds

The fundamental facts are uncontroverted. Utility was ordered to file a rate case in 2007,
using a 2006 test year. The Commission never relieved Utility of this obligation. Despite never
having obtained relief, Utility chose to file this case in 2008, using a 2007 test year.

Inexplicably, Utility still claims that it “received authorization” to delay its rate filing
from the Commission’s Chief Counsel.® This is patently false. Mr. Kempley did not purport to
act on behalf of the Commission. Further, his letter only stated that Staff would support a
motion to delay the filing. It did not state in any way that Staff purported to waive or delay the
filing deadline.

Utility clearly understood that Mr. Kempley’s letter did not alter the Commission’s filing
deadline. It then attached Mr. Kempley’s letter to its motion to delay the filing. However, the
Commission still did not act to grant the request. Therefore, Utility was still bound by the
deadline, which it chose to defy it at its own peril.

The bar on retroactive ratemaking does not apply. Utility was ordered to file a rate case
by May 2007. If it had complied with the Commission’s order, it would likely have had new
rates in effect by mid 2008, and certainly no later than December 2008. When the Commission
ordered the filing deadline, it also was in effect ordering that new rates be in effect by no later
than December 2008, one year after the end of the test-year.

Utility cannot defy the Commission’s deadlines and then try to hide behind the
retroactive-ratemaking doctrine. The Commission’s orders would mean nothing if it could not

enforce them.

? Utility Brief at 52:17-19.
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It is now at least one year after the date new rates should have been in effect. This case
has shown that rates in the 2007 test year were excessive. Customers paid these excessive rates
all though 2007, then through 2008, now through 2009, and will still be paying them well into
2010. Utility’s defiance of a clear Commission deadline has enabled those excessive rates to still
be in effect today. The only way to provide customers any relief is to order that new just and
reasonable rates be effective as of no later than December 2008 and that Utility be ordered to

refund the excessive collections since that date with interest.

C Refund of Illegal Superfund Tax Collections

Swing First stands by its discussion of this issue in its Initial Brief.
D Disallowance of Pecan WWTP in Rate Base
Utility claims that the Pecan WWTP is used and useful.* Swing First agrees that the

plant is used, but does not agree that it is useful.

The Commission stated that the plant “raise[d] serious concerns about public safety””

The public-safety threat appears to have been the result of design flaws that were not resolved
until well after the test year. Therefore, during the test year, the Pecan WWTP was not “useful,”
and it should not be included in rate base.

E Defamation Lawsuits

Swing First stands by its discussion of this issue in its Initial Brief.

F Fines for Disregard of Public Service Obligations, Environmental Laws, and
Commission Orders

Swing First generally stands by its discussion of this issue in its Initial Brief.

Determining the need for and the amount of fines would be a Phase II issue in this case.

G Reducing Return on Equity

If the Commission sets rates on an operating-margin basis, then Utility’s return on equity
would be meaningless. However, the reasons for reducing return on equity also support reducing

the size of the operating margin provided by customers.

* Utility Brief at 55:10-12.
3 Decision No. 70849 at 11:11.
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Swing First cited numerous cases that support its position that the Commission can
reduce the return on equity for a utility providing inadequate service. The most important of
these cases is In re Citizens Ulilities Co., 171 Vt. 447, 769 A.2d 19 (Vt., 2000). (A copy of this
case is attached as Exhibit A.) In that case the Vermont Supreme Court approved the Vermont
Public Service Board’s order that reduced Citizens Utilities’ authorized return on equity from
10.5% to 5.25%. The reduction “was required because of the pervasiveness and seriousness of
the numerous violations, which could have negative consequences for the ratepayers and the
environment.”

Reducing Utility’s return on equity is at least equally warranted in this case because of
the pervasiveness and seriousness of its numerous violations. RUCO concluded that “Johnson
has failed and continues to fail in providing wastewater service in a safe and reliable manner,
putting the public’s health and safety at risk.”’ In addition, Utility has, among other things,
defied the Commission, failed to charge lawful rates, abused its employees, provided free water
to an affiliate, and abused its monopoly power by trying to drive a customer out of business that
stood up to Utility’s illegal activities.

Utility cites two federal cases for the proposition that the Commission cannot reduce
Utility’s return on equity because of inadequate service: Bluefield Water Works & Improvement
Co. v. Public Serv. Comm'n, 262 U.S. 679, 692-93, 43 S.Ct. 675, 67 L.Ed. 1176 (1923)
(“Bluefield”); and Federal Power Comm'n v. Hope Natural Gas Co., 320 U.S. 591, 603, 64 S.Ct.
281, 88 L.Ed. 333 (1944) (“Hope”).® These cases do not support Utility’s position.

Citizens Ultilities made the same argument to the Vermont Supreme Court. The Court

discussed the case law, including both Bluefield and Hope, and concluded:

[W]e reject Citizens' suggestion that it is entitled to a certain level of
return no matter how egregious its mismanagement or inadequate its
service. If we were to accept this notion, it would, in effect, permit
Citizens to disregard its public obligations and yet insist upon rates that

769 A.2d at 28.
"RUCO Brief at 22:11-13.
¥ Utility Brief at 57:12-15.
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guarantee its continued financial integrity. As demonstrated by the case
law cited above, the constitution does not compel such a result.’

Likewise, given Utility’s mismanagement and inadequate service, it cannot “disregard its public
obligations™ and “insist upon rates that guarantee its continued financial integrity.”

Further, neither Bluefield nor Hope suggests that Utility would be entitled to a return on
investment, when investment—represented by rate base—is negative or negligible. If rates were
set on a rate-of-return basis, Utility would not be entitled to have rates set to recover any more
than operating expenses.

This position is also supported by the Arizona Constitution. The Commission is required
to find the "fair value" of a utility's property as a basis for calculating just and reasonable rates.'®
The fair value of Utility’s property is essentially zero, so the Commission is not required to set
rates to provide Utility any revenue above what is needed to cover test-year operating expenses.
If rates are set higher than required by the Arizona Constitution, such as by providing for an
operating margin, customers would essentially be subsidizing Utility.

Nevertheless, Staff has recommended that the Commission set rates to provide Utility an
operating-margin subsidy, which would produce significant operating income (revenues —
expenses). This appears to the first time that the Commission has been asked to approve an
operating margin for a Class A utility. This ratemaking methodology has previously been used
exclusively for small, undercapitalized water companies and for non-profits utilities. For
undercapitalized water companies, the operating-margin methodology essentially provides a
subsidy from its ratepayers. There is no constitutional or equitable reason to provide an
operating margin to a Class A utility that has been starved for investment.

Even though Utility is not entitled to rates that provide it operating income, Staff has
recommended a generous ten-percent operating margin for both Utility’s water and wastewater
divisions. This translates to recommended operating income of $1,015,888 for Utility’s water

division and operating income of $1,045,913 for its wastewater division. Given, Utility’s

® 769 A. 2d at 32 (citations omitted).
1% Simms v. Round Valley Light & Power Co., 80 Ariz. 145, 151, 294 P.2d 378, 382 (1956).
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numerous transgressions, including its inadequate capitalization, cutting Utility’s allowed
operating margins by 500 basis points is more than justified. A five-percent operating margin for
Utility’s water and wastewater divisions would still be generous. Customers would be providing
Utility,a subsidy of over one million dollars per year.

Again, it is unprecedented that a Class A water utility has a negative rate base and a Class
A wastewater utility has virtually no rate base. Mr. Johnson has clearly failed to invest the
capital needed to support a healthy rate base. If the Commission requires ratepayers to subsidize
this intentionally starved utility by providing an operating margin, then Mr. Johnson needs to
provide something in return.

Although the Commission has never been faced with a Class A water utility with a
negative rate base and a Class A wastewater utility with virtually no rate base, there is case law
that can provide guidance. In Decision No. 68309, dated, November 14, 2005, the Commission
authorized a rate increase for Valley Water Utilities Company (“Valley”), a Class C water utility.
Valley also had a negative rate base, which concerned the Commission when it was being asked
to set rates on an operating margin basis. The Commission provided notice that it would not set
rates this way again, required Valley to invest additional equity in the utility, and warned Valley
about questionable financial practices that contributed to its declining equity position:

Staff recommended that the Company be required to institute a plan that

would produce a positive equity position by December 31, 2010, such plan
to be filed with Docket Control within 90 days from the date of the

Commission’s Decision. ... [W]e are concerned that this Company

continues to operate the utility in such a way that although equity is not

being invested, ratepayers are required to generate cash sufficient to show
an operating income. Staffs concerns are legitimate, and its

recommendation provides a reasonable means of ameliorating the
problem. We will therefore adopt Staff’s recommendation. We will also

direct Staff to bring to the attention of the Commission in the Company’s
next rate case all evidence of any inappropriate lease arrangements
between the shareholder and the Company, or any other inappropriate
practices that contribute to the deterioration rather than to the building of

the Company’s equity. The Company should be on notice that
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questionable expenses will be subject to disallowance in future rate
proceedings. 1

Similarly, if the Commission provides Utility a ratepayer subsidy in the form of an operating-

margin allowance, Utility should be ordered to institute a plan that would quickly provide a
positive equity position. The Commission should also put Utility on notice that any questionable
expenses will be subject to disallowance in future rate proceedings.

To summarize, to the extent that the Commission engages in rate-of-return ratemaking,
the return on equity should be reduced by 500 basis points to account for Utility’s
mismanagement and inadequate service. If the Commission decides to provide Utility an
operating-margin subsidy, then the operating margin should be no higher than five percent.
Further, if Utility receives an operating-margin subsidy, it should be ordered to institute a plan

that would quickly provide a positive equity position
H Surrender of CC&N

Swing First generally stands by its discussion of this issue in its Initial Brief. Utility
argues that this case has not been noticed as a CC&N deletion case, so this issue is outside the
scope of the case.'? However, as clearly explained by Ms. Rowell and in Swing First’s brief, the
issue of whether Utility should surrender its CC&N would be a Phase Il issue. Utility would

provide separate notice of this phase of the case.
I Bifurcation of Case

Swing First generally stands by its discussion of this issue in its Initial Brief. As Ms.
Rowell clearly testified, the issues to be discussed in Phase IT would include evaluating the
results of the financial and management audits, determining whether fines were appropriate, and
deciding whether Utility should surrender its CC&N.'*> Not one of these issues has been
addressed to date in this case. The Commission should order that Phase IT commence after rates

are set in this phase and that it should address at least these issues.

"' Decision No. 68309 at 11:21-12:7. Emphasis added.

'2 Utility Brief at 58:24-26.

" Exhibit SF-40 at 15:13-19. Ms. Rowell also recommended evaluating the magnitude of any ROE reduction in
Phase 1, but there is more than enough evidence in this phase of the case to justify an ROE reduction of 500 basis
points.
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769 A.2d 19

171 Vt. 447, 769 A.2d 19, Util. L. Rep. P 26,765

(Cite as: 171 Vt. 447,769 A.2d 19)

H
Supreme Court of Vermont.

In re CITIZENS UTILITIES COMPANY.
No. 97-436.

Dec. 15, 2000.

Electric utility appealed order of the Public
Service Board imposing penalty that reduced
return on equity. The Supreme Court, Doo-
ley, J., held that: (1) the Board had authority
to impose a penalty reducing return on egq-
uity; (2) statutory fines did not preclude the
penalty despite overlap in factual basis; (3)
evidence supported the size of the penalty
reducing return on equity by 525 basis points
from 10.5% to 5.25%; and (4) the penalty
was not shown to be confiscatory and was
constitutional.

Affirmed.
West Headnotes
[1] Public Utilities 317A €195

317A Public Utilities
317AIll Public Service Commissions or
Boards
317AHII(C) Judicial Review or In-
tervention
317Ak188 Appeal from Orders of
Commission
317Ak195 k. Presumptions in
Favor of Order or Findings of Commission.
Most Cited Cases
As long as the Public Service Board's deci-
sions are directed at proper regulatory ob-
jectives, they enjoy a strong presumption of

Exhibit A

Page 1

validity and are subject to great deference in
the Supreme Court.

2] Public Utilities 317A €194

317A Public Utilities
317AIll Public Service Commissions or
Boards
317AHKC) Judicial Review or In-
tervention
317Ak188 Appeal from Orders of
Commission
317Ak194 k. Review and De-
termination in General. Most Cited Cases
The Supreme Court accepts the Public Ser-
vice Board's findings and conclusions unless
the appealing party demonstrates that they
are clearly erroneous.

[3] Public Utilities 317A €194

317A Public Utilities
317A1l Public Service Commissions or
Boards
317AIC) Judicial Review or In-
tervention
317Ak188 Appeal from Orders of
Commission
317Ak194 k. Review and De-
termination in General. Most Cited Cases
The Supreme Court defers to the Public Ser-
vice Board's particular expertise and in-
formed judgment when reviewing its find-
ings and conclusions.

[4] Electricity 145 €11.3(1)

145 Electricity
145k11.3 Regulation of Charges
145k11.3(1) k. In General. Most

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.




769 A.2d 19

171 Vt. 447, 769 A.2d 19, Util. L. Rep. P 26,765

(Cite as: 171 Vt. 447, 769 A.2d 19)

Cited Cases
Public Utilities 317A €171

317A Public Utilities
317AIIl Public Service Commissions or
Boards
317AII(B) Proceedings Before
Commissions
317Ak169 Orders
317Ak171 k. Enforcement by
Commission in General. Most Cited Cases
Public Service Board had authority to impose
a penalty reducing return on equity, even
though it had also imposed statutory fines;
the Board believed that the total civil fine of
$60,000 was small in light of electric utility's
pattern of willful transgressions, imposed the
penalty based on the seriousness and the
sheer number of the violations, and was not
limited to the relatively meager statutory
fines for individual violations in responding
to systemic mismanagement and willful de-
fiance of the Board's authority. 30 V.S.A. §
218(a); § 30 (1994).

15] Public Utilities 317A €123

317A Public Utilities
317AI1I Regulation
317Ak119 Regulation of Charges

317Ak123 k. Reasonableness of
Charges in General. Most Cited Cases
The Public Service Board may consider
management efficiency and customer ser-
vice, including poor service, in arriving at a
determination of just and reasonable rates.

[6] Electricity 145 €=11.3(1)
145 Electricity

145k11.3 Regulation of Charges
145k11.3(1) k. In General. Most

Page 2

Cited Cases

Statutory fines imposed on electric utility did
not preclude a penalty reducing return on
equity, even though the factual basis for the
fines and penalty overlapped; the Public
Service Board imposed the penalty for a
pattern of mismanagement and willful failure
to abide by laws and regulations over many
years and had a purpose distinct from the
statutory fines punishing the utility for indi-
vidual infractions.

[7] Electricity 145 €11.3(5)

1435 Electricity
145k11.3 Regulation of Charges
145k11.3(5) k. Reasonableness of
Charges. Most Cited Cases
The purpose of a rate-of-return reduction
imposed by the Public Service Board as a
penalty is not to penalize an electric utility
for specific acts of misconduct; it is to set
reasonable rates in cases where the consum-
ers are not being adequately served due to
inefficiency or improvidence or other like
reasons.

[8] Electricity 145 €=11.3(6)

145 Electricity
145k11.3 Regulation of Charges
145k11.3(6) k. Proceedings Before
Commissions. Most Cited Cases
Evidence supported penalty reducing electric
utility's return on equity by 525 basis points
and thus cutting it in half from 10.5% to
5.25%, even though Department of Public
Service's expert recommended reduction of
300 basis points and the penalty was large in
comparison to penalties in other cases; the
expert's testimony supported a penalty larger
than 300 points.

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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171 Vt. 447, 769 A.2d 19, Util. L. Rep. P 26,765

(Cite as: 171 Vt. 447,769 A.2d 19)

[9] Public Utilities 317A €129

317A Public Utilities
317All Regulation
317Ak119 Regulation of Charges
317Ak129 k. Rate of Return. Most
Cited Cases

Public Utilities 317A €165

317A Public Utilities
317AIIl Public Service Commissions or
Boards
317AIII(B) Proceedings Before
Commissions
317Ak165 k. Evidence. Most Cited
Cases

Public Utilities 317A €194

317A Public Utilities
317AIIl Public Service Commissions or
Boards
317AII(C) Judicial Review or In-
tervention
317Ak188 Appeal from Orders of
Commission
317Ak194 k. Review and De-
termination in General. Most Cited Cases
The Public Service Board is not limited to
imposing a penalty supported by some expert
witness or recommended by the parties, has
great discretion when setting a penalty that
reduces the rate of return, and will be upheld
as long as the decision shows a thorough and
fair evaluation of the various relevant factors.

[10] Electricity 145 €=11.3(1)

145 Electricity
145k11.3 Regulation of Charges
145k11.3(1) k. In General. Most
Cited Cases

Page 3

Public Utilities 317A €129

317A Public Utilities
317A1l Regulation
317Ak119 Regulation of Charges

317Ak129 k. Rate of Return. Most
Cited Cases
Public Service Board could impose a penalty
reducing utility's return on equity without
evaluating the impact on the electric division,
as opposed to the company as a whole.

[11] Electricity 145 €=11.3(1)

145 Electricity
145k11.3 Regulation of Charges
145k11.3(1) k. In General. Most
Cited Cases
Penalty reducing electric utility's return on
equity by 525 basis points from 10.5% to
5.25% was not shown to be confiscatory and
was constitutional; the utility merely com-
pared the rates to passbook savings and cer-
tificate-of-deposit accounts, cited distin-
guishable case law, and made a single
statement in an affidavit about reduced an-
nual revenues of approximately $1.5 million.

[12] Public Utilities 317A €123

317A Public Utilities
317A11 Regulation
317Ak119 Regulation of Charges

317Ak123 k. Reasonableness of
Charges in General. Most Cited Cases
In arriving at a determination of just and
reasonable rates, the regulatory agency is
required to balance both investor and con-
sumer interests.

[13] Public Utilities 317A €123

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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171 Vt. 447, 769 A.2d 19, Util. L. Rep. P 26,765

(Cite as: 171 Vt. 447,769 A.2d 19)

317A Public Utilities
317AII Regulation
317Ak119 Regulation of Charges

317Ak123 k. Reasonableness of
Charges in General. Most Cited Cases
Ratemaking necessarily encompasses an
evaluation of the efficiency of the public
utility's operations, the adequacy of its ser-
vice, and the competency of its management;
each of these factors must be considered
when determining whether rates are just and
reasonable under constitutional and statutory
standards.

[14] Public Utilities 317A €129

317A Public Utilities
317A1l Regulation
317Ak119 Regulation of Charges

317Ak129 k. Rate of Return. Most
Cited Cases
Utility rate levels are not offensive to con-
stitutional and statutory standards merely
because they fix returns at a lower scale for
inefficient operators.

[15] Electricity 145 €=11.3(7)

145 Electricity
145k11.3 Regulation of Charges

145k11.3(7) k. Judicial Review and

Enforcement. Most Cited Cases

On appeal, electric utility had the heavy

burden of demonstrating that the rates im-

posed by the Public Service Board were un-

just and unreasonable.

[16] Public Utilities 317A €194

317A Public Utilities
317AI1II Public Service Commissions or

Boards
317AIIKC) Judicial Review or In-

Page 4

tervention ‘

317Ak188 Appeal from Orders of
Commission

317Ak194 k. Review and De-

termination in General. Most Cited Cases
The Supreme Court's role in reviewing Pub-
lic Service Board orders is not to reweigh the
Board's balancing of consumer and investor
interests in setting rates; it is to ensure that
the Board has given reasoned consideration
to both of those interests and to consider
whether, given those interests, the end result
of the rate order is within a zone of reasona-
bleness.

[17] Public Utilities 317A €194

317A Public Utilities
317Alll Public Service Commissions or
Boards
317AIIC) Judicial Review or In-
tervention
317Ak188 Appeal from Orders of
Commission
317Ak194 k. Review and De-
termination in General. Most Cited Cases
Barring a showing that, given all of the cir-
cumstances, the Public Service Board's order
results in unjust rates, the Supreme Court will
defer to the Board's decision because it calls
for a highly expert judgment that requires the
balancing of considerations that cannot be
cast into a legalistic formula and thus are
better left entrusted to the regulatory agency.
**21 *447 Martin K. Miller and Victoria J.
Brown of Miller, Eggleston & Cramer, Ltd.,
Burlington, for Appellant Citizen Utilities
Company.

Geoffrey Commons, Montpelier, for Appel-
lee Vermont Department of Public Service.

Present: AMESTQY, C.J., DOOLEY,

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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171 Vt. 447,769 A.2d 19, Util. L. Rep. P 26,765

(Cite as: 171 Vt. 447,769 A.2d 19)

MORSE and SKOGLUND, JJ., and GIB-
SON, J. (Ret.), Specially Assigned.

DOOLEY, J.

Citizens Utilities Company appeals from an
order of the Public Service Board imposing
various penalties in response to the utility's
pervasive and longstanding manage-
ment**22 and operational transgressions.
Specifically, Citizens challenges the Board's
significant reduction in the company's al-
lowed rate of return on equity, claiming that
(1) the Board exceeded its authority by im-
posing the return-on-equity penalty in addi-
tion to separate statutory fines for the same
offenses; (2) the evidence does not support
the penalty; and (3) the return on equity and
rate of return imposed by the Board results in
an unconstitutional regulatory taking. We
reject each of these arguments and thus af-
firm the Board's decision.

*448 The Board's 309-page order resolved
two distinct but interrelated dockets, the first
addressing substantial allegations of mis-
conduct and mismanagement by Citizens,
and the second investigating the company's
overall rates. Following forty-one days of
hearings and two separate public hearings,
the Board found that Citizens' rates were
excessive and that the company had engaged
in a decades-long course of egregious and
unprecedented misconduct characterized by
(1) numerous willful violations of statutes,
Board orders, and its own agreements; (2)
imprudent mismanagement of its Vermont
Electric Division (VED); (3) imprudent fail-
ure to maintain accurate records to ensure
that only appropriate costs were included in
rates; (4) willful failure to provide service to
its Vermont customers through least-cost
options; and (5) persistent refusal to coope-
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rate with regulatory investigations.

The Board cited examples of Citizens' mis-
conduct too numerous to set forth in any de-
tail. Suffice it to say that the Board's decision
is replete with examples of inadequate and
misleading accounting practices on the part
of Citizens that obscured the true nature of
the Company's expenditures and activities.
Citizens failed to implement procedures de-
signed to promote compliance with de-
mand-side-management (DSM) obligations,
and, in some instances, claimed savings for
DSM programs that appeared never to have
been implemented. The Company also failed
to abide by its agreement to implement
least-cost planning for transmission and dis-
tribution facilities, and further failed to
conduct required least-cost analysis before
undertaking major investments. Moreover,
Citizens repeatedly failed to obtain prior
Board approval, as required by statute, before
engaging in significant projects, including
the conversion of distribution lines to trans-
mission lines, the relocation or modification
of substations, and the construction of new
lines and substations. Citizens compounded
its misconduct by resisting the Department's
efforts to obtain information from the com-
pany. In short, over a period of many years,
Citizens engaged in a pattern of behavior
aimed at thwarting the Department's and the
Board's regulatory oversight.

Based on these findings, the Board con-
cluded that Citizens' operation of VED was
imprudent and failed to promote the general
good of the State of Vermont. In the Board's
view, Citizens' pattern of misconduct, its
failure to comply with statutory law and
regulatory directives, and its disdain for ac-
cepted principles of utility accounting and
management justified imposition of the har-
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shest penalty available-revocation of the
utility's certificate of public good.

*449 The Board determined, however, that
immediate revocation of Citizens' franchise
would not be the most effective or expedient
method to achieve the ultimate goal of pro-
viding Citizens' Vermont ratepayers with the
most reliable, reasonably priced energy ser-
vices available. Citing the transaction costs
and unintended consequences that would
follow a revocation decision, and noting
Citizens' professed desire to reform its oper-
ations, the Board **23 decided against the
recommendation of the Department of Public
Service to revoke Citizens' franchise, and
instead elected to impose a variety of other
penalties aimed at ensuring that the company
would follow through on its commitment to
reform. The Board ordered an immediate
reduction of Citizens' rates, fined Citizens
$60,000 for specific statutory violations,
imposed a five-year probationary period on
the company, and reduced Citizens' autho-
rized rate of return on equity 525 basis points
from 10.50 percent to 5.25 percent.

The Board stated three independent grounds
for its decision to cut Citizens' return on eq-
uity in half. First, the Board decided that it
was appropriate to split the overall cost of
equity capital evenly between the ratepayers,
who will continue to benefit from Citizens'
operations, and the company's investors, who
are ultimately responsible for Citizens' in-
adequacies. Second, the Board found it just
and reasonable that Citizens' shareholders
receive a return roughly equivalent to the
returns earned by ordinary ratepayers on
passbook savings or certificates of deposit
accounts. Third, the Board reasoned that
Citizens' history of violations demonstrated
that a very significant equity reduction in
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Vermont would be necessary to focus the
company's attention on its management
problems and to provide the necessary in-
centive for the company to permanently alter
its unacceptable pattern of misconduct.

The Board emphasized that the re-
turn-on-equity penalty it was imposing was
“just and absolutely necessary” to prevent a
recurrence of the type of conduct Citizens
had engaged in. The Board found it apparent
that a less harsh penalty would not have the
desired effect. Noting that the evidence
supported revocation of Citizens' franchise,
the Board made it clear that it was willing to
give Citizens another opportunity to improve
its performance only under circumstances
that reflect the seriousness of the company's
past violations. The Board ordered the re-
turn-on-equity penalty to remain in effect
until Citizens demonstrated that it had cor-
rected the problems that led to the violations,
and that it was delivering energy-efficient
services to its clients. Finally, the Board
stressed that the 525-basis-point *450 reduc-
tion in return on equity would not materially
affect the financial security of Citizens as a
corporate entity. According to the Board, the
penalty would not impact the ability of Citi-
zens to raise the capital necessary to continue
the level of service required of it in Vermont
or elsewhere.

On appeal, Citizens challenges only the re-
turn-on-equity penalty, contending that the
Board exceeded its authority in imposing that
penalty in addition to the statutory fines, and
further that the penalty is unsupported by the
evidence and is so excessive that it is un-
constitutionally confiscatory.

I. The Standard of Review

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.



769 A.2d 19

171 Vt. 447,769 A.2d 19, Util. L. Rep. P 26,765

(Cite as: 171 Vt. 447,769 A.2d 19)

[1][2][3] We apply a deferential standard of
review in appeals from the Public Service
Board. In re Green Mountain Power Corp.,
162 Vt. 378, 380, 648 A.2d 374. 376 (1994).
As long as the Board's decisions are directed
at proper regulatory objectives, they “enjoy a
strong presumption of validity” and “ ‘are
subject to great deference in this Court.” ” Id.
at 380, 648 A.2d at 376 (quoting [n re Green
Mountain Power Corp., 142 Vt. 373, 380,
455 A.2d 823, 825 (1983)). We accept the
Board's findings and conclusions unless the
appealing party demonstrates that they are
clearly erroneous, and, in reviewing those
findings and conclusions, we defer to the
Board's particular expertise and informed
judgment. Id.; In re East Georgia Cogene-
ration Ltd. P'ship. 158 Vt. 525, 531-32, 614
A.2d 799, 803 (1992).

**24 I1. The Board's Authority

[4] Citizens first argues that the Board ex-
ceeded its authority by imposing a re-
turn-on-equity penalty for the same conduct
upon which its statutory fines were based.
Citizens asserts that, where the Legislature
has specifically prescribed penalties for sta-
tutory violations, the Board may not increase
the specified fines by imposing an additional
monetary penalty in the form of a reduction
in return on equity. In its reply brief, Citizens
concedes that some part of the Board's re-
turn-on-equity penalty was imposed for
management deficiencies not subject to spe-
cified statutory fines, and further that the
Board has the authority to adjust a utility's
return on equity to take into account man-
agement deficiencies; however, according to
Citizens, the Board may not go beyond the
limited penalty set by the Legislature for
specific violations by adding a re-
turn-on-equity penalty for the same conduct.
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*451 Section 30 of Title 30 authorizes the
Board to impose specified monetary fines on
utilities for certain misconduct, including (1)
refusing to open their books or provide law-
fully required documents to the Board or the
Department, (2) failing to obey a Board or-
der, or (3) willfully hindering, obstructing or
delaying the fulfillment of the duties imposed
upon them by the Board. At the time that
Citizens began to engage in the conduct for
which it was penalized, the maximum fine
under § 30 for each particular violation was
$5000. I In this case, the Board cited twelve
separate violations of regulatory require-
ments-most of which concerned Citizens'
willful failure to comply with Board orders
or obtain necessary permits for its activi-
ties-and imposed a $5000 fine for each of
those violations.

FN* Section 30 of Title 30 was sub-
stantially amended in 1996. Among
other things, the fines for statutory
violations were increased.

The Board indicated that the total civil fine of
$60,000 was small in light of Citizens' pat-
tern of willful transgressions, but declined to
impose specific fines for each of the many
more acts identified in the proceeding that
may have constituted separate statutory vi-
olations. Instead, the Board elected to impose
a return-on-equity penalty based on the se-
riousness and the sheer number of the viola-
tions. The Board emphasized that the re-
turn-on-equity reduction related to the pat-
tern of repeated, willful violations of per-
mitting requirements, and the pervasive
management failures and operational defi-
ciencies that supported this pattern of un-
lawful behavior. The Board determined that
the return-on-equity penalty was necessary to
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ensure that Citizens fulfilled its obligation to
operate efficiently, provide quality service,
and comply with applicable legal standards.

We conclude that the Board was not limited
to the relatively meager statutory fines for
individual violations in responding to Citi-
zens' systemic mismanagement and willful
defiance of the Board's authority. In rate
cases, the Board has the authority, among
other things, to impose new rates, to require
changes in a utility's practices “relating to its
service,” and to make such orders “as will
compel the furnishing of such adequate ser-
vice as shall ... be found by it to be just and
reasonable.” 30 V.S.A. § 218(a); see also id.
§ 219 (“Each company subject to supervision
under this chapter shall be required to furnish
reasonably adequate service ....”). We have
described the statutory basis of the Board's
regulatory authority as “extremely broad and
unconfining with respect to **25 means and
methods available to that body to achieve the
stated goal of adequate service at just and
*452 reasonable rates.” Green Mountain
Power Corp., 142 Vt. at 380, 455 A.2d at
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cited by Citizens, the courts took the posi-
tion, based on an analysis of the particular
state statutory law then in place, that the
adequacy of a utility's service may not be
considered in determining the utility's rate of
return. See Florida Tel. Corp. v. Carter, 70
So.2d 508, 510 (Fla.1954) (“We find no au-
thority vested in the Commission to make
any orders in a rate-making proceeding with
reference to inadequate service.”); Village of
Apple River v. lllingis Commerce_Comm’n,
18 111.2d 518, 165 N.E.2d 329, 332 (1960) (
“[A]lthough the approval of proposed rate
increases is necessarily related to the services
offered, a rate that is otherwise just and rea-
sonable may be a necessary condition
precedent to adequate service.”); South
Central Bell, 637 S.W.2d at 652-53 (“[R]ates
and service are two distinct areas and,
therefore, are subject to separate procedures,
standards and remedies.... [T]The quality of
service is not germane to the normal,
time-tested factors that go into the determi-
nation of a proper rate for the services ren-
dered by a utility.”); Elyria Tel. Co. v. Public
Utilities Comm'n, 158 Ohio St. 441, 110

825.

Citizens cites several out-of-state cases to
bolster its argument that the Board lacked the
authority to impose both statutory fines and a
return-on-equity penalty for its transgres-
sions. Only one of these cases even vaguely
supports the company's “double-penalty”
argument, however. See South Central Bell
Tel. Co. v. Utility Reg. Comm'n. 637 S.W.2d
649, 653 (Ky.1982) (citing statutory provi-
sions that allow imposition of criminal pe-
nalties for specified violations, court con-
cluded that “the General Assembly omitted a
specific provision allowing the Commission
to enforce its service cases by a reduction in a
rate case”). Moreover, in each of the cases

N.E.2d 59, 62 (1953) (“Nowhere in the sta-
tutes can we find authority on the part of the

commission to condition an increase in rates,
under such circumstances, on an improve-
ment of service.”).

[3] In this respect, these cases are directly
contrary to longstanding Vermont law au-
thorizing the Board to consider management
efficiency and customer service in arriving at
a determination of just and reasonable rates.
See In re Young's Community TV Corp., 141
Vt. 53. 57, 442 A.2d 1311, 1313 (1982)
(Board acted within its discretion in reducing
company's rate of return based on poor ser-
vice); Arlington Selectmen v. Arlington Wa-
ter Co., 136 Vit. 495, 498, 394 A.2d 1130,
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1131 (1978) (this Court has accepted general
proposition that reasonable service is tied to
statutory requirement of reasonable rates);
*453n re New England Tel. & Tel. Co., 115
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commission to resort to the penalty provi-
sions in considering inadequate service when
setting rates. US West, 949 P.2d at 1359; see
Gulf Power Co. v. Wilson_597 So.2d 270,

Vt. 494, 513, 66 A.2d 135, 147 (1949) (“A
utility must be efficiently and economically
managed and operated as a condition to the
exercise of its right to impose rates adequate
to cover the full cost of service and thus sa-
tisfy the investor requirement.”). Like Ver-
mont, most other jurisdictions now accept the
general principle that rates may be adjusted
depending on the adequacy of the utility's
service and the efficiency of its management.
See US West Communications, Inc. v.
Washington Utilities & Transp. Comm'n, 134
Wash.2d 74, 949 P.2d 1337, 1361 (1997)
(citing cases for proposition that regulatory
agency may consider quality of service or
efficiency of management in setting fair and
reasonable rate of return).

In US West, the Washington Supreme Court
examined statutory provisions comparable to
those in Vermont and held that they “must be
construed together to accomplish the purpose
of assuring the public**26 of adequate ser-
vice at fair and reasonable rates.” Id. at 1359;
see State ex rel. Utilities Comm'n v. General
Tel. Co., 285 N.C. 671, 208 S.E.2d 681, 687
(1974) (provisions of public utilities statute
constitute single integrated plan that must be
construed together to accomplish primary
purpose of assuring that public is provided
adequate service at reasonable charge). The
court concluded that nothing in the provi-
sions allowing the commission to impose
penalties for statutory violations “indicates
they are the exclusive response the Com-
mission may make to poor service by a public
service company,” and further that the sta-
tutory provision pertaining to the setting of
just and reasonable rates did not require the

273 (Fla.1992) (rejecting utility's assertion
that commission could impose only those

penalties expressly authorized by statute).
Rather, according to the court, statutory law
allowed the commission to consider poor
service when setting rates. US West, 949 P.2d
at 1359. The same is true in Vermont.

[6] We also find unpersuasive Citizens' re-
lated election-of-remedies argument-that the
Board exceeded its authority by imposing
both statutory fines and a return-on-equity
penalty for the same conduct. This argument
is based on only one of the three alternative
grounds for the Board's decision to impose a
return-on-equity penalty. That alternative
ground attempted to assign basis-point re-
ductions to the various actions or deficiencies
underlying the penalty. Citizens alleges that a
number of these rate-of-return penalty as-
signments-imposed for the company's pattern
of extensive violations of permitting *454
requirements, for its failure to abide by an
express agreement contained in a Board or-
der, for its failure to perform a least-cost
analysis prior to construction, and for its
failure to deliver adequate energy-efficiency
services-are based on the same conduct or
deficiency for which the Board levied a spe-
cific civil fine. Analogizing to double jeo-
pardy, but acknowledging that the question is
one of legislative intent, Citizens argues that
the Board cannot levy such double penalties
for the same actions or deficiencies.

[7] We do not agree with either Citizens'
legal argument or the factual basis upon
which it rests. Regarding the legal argument,
we stress that the purpose of a rate-of-return
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reduction is not to penalize a company for
specific acts of misconduct, but rather to set
reasonable rates in cases where the consum-
ers are not being adequately served “due to
inefficiency or improvidence or other like
reasons.” New England Tel & Tel. Co., 115
Vt. at 513, 66 A.2d at 147. Consistent with
that standard, the Board imposed its
rate-of-return penalty for “a pattern of mis-
management and willful failure to abide by
Vermont laws and regulations that stretches
over many Yyears.” Because of Citizens'
mismanagement and failure to comply with
the law, the Board could not determine
whether ratepayers were receiving adequate
service, and at a reasonable rate, and whether
there was harm to Vermont's environment.
The Board specifically chose a rate-of-return
penalty that would send a message to share-
holders “that such corporate irresponsibility
will no longer be tolerated.” Thus, the
Board's purpose for imposing the
rate-of-return reduction was distinct from,
and extended beyond, the purpose of the
statutory fines to punish Citizens for indi-
vidual infractions.

In view of the different purposes behind the
remedies imposed by the Board, we find no
support for Citizens' general argument**27
that the statutory fines and the rate-of-return
penalty cannot coexist when the factual bases
for the two sanctions overlap. Public reme-
dies are frequently cumulative as necessary
to protect the public interest. See, e.g., United
States v. Forest Dale, Inc., 818 F.Supp. 954,
967 (N.D.Tex.1993) (double recovery is not
involved when there is civil action seeking
damages and criminal action seeking impo-
sition of fines “to deter future acts of dis-
crimination™); People v. Purinton, 137
N.Y.S.2d 296, 299 (Sup.Ct.1954) (legislature
may provide concurrent remedies for en-
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forcement of statutes by means of civil pe-
nalties and criminal prosecution); Personal
Service Ins. Co. v. Mamone, 22 Ohio St.3d
107, 489 N.E.2d 785, 788 (1986) (statutory
enforcement remedies accorded to state
agency “are cumulative and not mutually
exclusive”). In this case, *455 there is no
indication that the Legislature intended to
preclude the Board from applying the avail-
able remedies cumulatively under appropri-
ate circumstances.

Even if we agreed with Citizens' legal ar-
gument, it would not support striking either
the rate-of-return reduction or the civil fines
in this case. As the Board stressed in its re-
consideration decision, the rate-of-return
penalty was for “pervasive management and
operational deficiencies of the Company,”
not specific acts of misconduct. Thus, even
if, as Citizens does, we look solely at the
Board's itemization of component parts of the
rate-of-return penalty-which, as noted, was
only one of three alternative rationales pro-
vided for the penalty level chosen-we believe
that the Board has adequately distinguished
the conduct for which the rate-of-return pe-
nalty was imposed from the conduct under-
lying the fines. For example, with respect to
the company's failure to abide by permit re-
quirements, the Board stated that “the return
on equity reduction ordered here relates to
the company's pattern of repeated, willful
violations of permitting requirements, the
management failures that support this pat-
tern, and the continuing failure to train and
supervise Vermont operational personnel.”
This conclusion is supported by the fact that
the Board did not attempt to levy fines for
each violation of § 30, leaving many viola-
tions shown by the evidence to be lumped
into its finding of a pattern of improper
conduct.
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III. The Sufficiency of the Evidence

[8] Next, Citizens argues that, even if the
Board has the statutory authority to impose a
rate-of-return penalty when a separate pe-
nalty exists under the statute, the Board's
525-basis-point return-on-equity penalty was
not supported by sufficient evidence. In Cit-
izens' view, the Board failed to make findings
to support its return-on-equity penalty, and
the evidence in the record did not support the
penalty because no party ever proposed the
basis-point reduction in return on equity ui-
timately arrived at by the Board. We find no
merit to either assertion.

At the hearing, the Department recom-
mended revocation of Citizens' franchise and
a combination of penalties that would act as a
strong deterrent to future mismanagement.
The Department's expert identified over one
dozen separate and distinct acts of misdeeds,
imprudence, and mismanagement on the part
of Citizens that warranted the imposition of
penalties in the form of a reduction in return
*456 on equity. The expert testified that
several of the violations involved aggravat-
ing circumstances because of their pervasive
or willful nature, or because they constituted
a serious breach of public trust. Noting that
100-basis-point reductions in return on eq-
uity had commonly been imposed for indi-
vidual or related imprudent acts, the expert
testified that concurrent return-on-equity
**28 penalties were nor appropriate in this
case, given the seriousness, the pervasive-
ness, the number, and the variety of the
misdeeds. While ultimately recommending a
300-basis-point reduction in return on equity,
the expert testified that each of the three most
serious  violations warranted separate
100-basis-point reductions, and that the other

Page 11

violations warranted no less than
75-basis-point reductions.

Citizens did not dispute this testimony, but
rather its expert took the position that a
300-basis-point reduction in return on equity
would be confiscatory. The expert conceded
that it was standard policy to impose a re-
turn-on-equity penalty on a utility that had
gone astray, and further opined that the
Board could impose penalties that would be
painful but still allow the Company to sur-
vive. The expert concluded, however, that
the return-on-equity penalty proposed by the
Department was excessive. When asked why,
the expert testified only that electric utilities
were currently being allowed levels of equity
returns at and sometimes above eleven per-
cent, and that the penalty proposed by the
Department would limit Citizens' return on
equity to below seven and one-half percent.

The Board concluded that a substantial re-
duction in Citizens' allowed return on equity
was required because of the pervasiveness
and seriousness of the numerous violations,
which could have negative consequences for
the ratepayers and the environment. The
Board recognized that a 525-basis-point re-
duction was large in comparison to penalties
that it had adopted in other proceedings, but
it noted that the violations in the other pro-
ceedings paled in comparison to the wide-
spread and longstanding violations found in
this case. As discussed above, the Board then
itemized three independent grounds for its
decision to cut Citizens' return on equity in
half and concluded this penalty was “just and
absolutely necessary” to prevent a recurrence
of the type of conduct Citizens had engaged
in.

We agree with the Board's statement in its
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reconsideration order that the remedy it im-
posed lies well within the range of outcomes
supported by competent testimony presented
at the hearing. The Department may have
recommended an overall 300-basis-point
reduction in return on equity, but the testi-
mony of its expert supported *457 the
Board's imposition of even a higher re-
turn-on-equity penalty than the one ulti-
mately arrived at by the Board. See in rE
greEN mountaiN poweR corp., 131 vt. 284,
305, 305 A.2d 571, 584 (1973) (Board's
weighing of evidence will be sustained as
long as there is evidence to support it); see
also In_re Twenty-Four Vermont Utilities,
159 Vt. 339, 348, 618 A.2d 1295, 1300-01
(1992) (rate of return is not subject to precise
measurement and therefore calls for Board's
expert judgment); In re Central Vermont
Public Serv. Corp., 141 Vt. 284, 288, 449
A.2d 904, 906-07 (1982) (complexities of
utility regulation place added premium upon
Board's expertise in ratemaking; Board's de-
termination of just and reasonable rates is
plainly within this sphere of broad judicial
deference). The Board's detailed and un-
challenged explanation of why it was im-
posing the 525-basis-point penalty is suffi-
cient to support its decision. See J. Bon-
bright, A. Danielsen & D. Kamerschen,
Principles of Public Utility Rates 205 (2d
ed.1988) (fair rate of return is one that
enables utility to attract capital but that dis-
courages inefficient management); cf.
Mountain Fuel Supply Co. v. Public Serv.
Comm'n,_861 P.2d 414, 428 (Utah 1993)
(although it may be difficult to articulate why
a particular decrease in rate of return is more
appropriate than another as method to prompt
utility to correct **29 mismanagement or
inefficiency, commission must provide some
rationale for its choice).
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[9] We specifically reject Citizens' argument
that the Board is limited to imposing a pe-
nalty that was supported by some expert
witness. Citizens argues this point from our
precedents requiring that Board orders be
supported by findings, which are in turn
supported by evidence. See In re Burlington
Elec. Light Dep't, 149 Vt. 300. 303-04, 542
A.2d 294, 296 (1988). We can think of few
responsibilities of the Board involving
greater discretion than the setting of a
rate-of-return penalty. The evidence must
establish the grounds for such a penalty, but
ultimately the amount must be based on the
seriousness and nature of the grounds, and
what action is necessary to prevent reoccur-
rence. As long as the Board's decision shows
a thorough and fair evaluation of the various
relevant factors-as it does in this case-it will
be upheld. The Board's discretion is not li-
mited to selecting from recommendations
made or supported by the parties.

We also reject Citizens' argument that it was
not given fair notice of, and thus an oppor-
tunity to respond to, the possible magnitude
of the rate-of-return penalty. Once the De-
partment sought such a penalty, Citizens
knew that this remedy was in issue and had
the opportunity to respond to the Depart-
ment's reccommendation and to *458 propose
an alternative amount. In fact, Citizens did
both in this case. Citizens was not entitled to
an advance decision by the Board-a decision
that had to be based on a careful evaluation of
all of the evidence-in order to know what
evidence to present to affect that decision.

IV. The Constitutionality of the Re-
turn-on-Equity Penalty

[10] Lastly, Citizens argues that the return on
equity and overall rate of return set by the
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Board is confiscatory and therefore uncons-
titutional. In the first part of this argument,
Citizens contends that the Board was obli-
gated, but failed, to evaluate the impact that
its equity-reduction penalty would have on
the ability of Vermont Electric Division
(VED), as opposed to the company as a
whole, to maintain its financial integrity,
attract capital, and compensate investors for
risks assumed. This argument fails for at least
two reasons.

First, the argument is, for the most part, in-
consistent with the position Citizens took in
the proceedings before the Board. Citizens
neither introduced evidence to support any
rate-of-return analysis of VED as a
stand-alone entity, nor even suggested that
such an analysis was required until after the
Board rendered its decision. In contending
that the return-on-equity penalty urged by the
Department was confiscatory, Citizens' ex-
pert asked the Board to consider the capital
structure of Citizens, not VED. In his testi-
mony, the expert consistently referred to “the
Company” and failed to make any distinction
between VED and the company as a whole.
Further, in its proposal for a decision, Citi-
zens stated that “confiscatory rates are those
that would impinge on Citizens ' ability to
raise capital.” (Emphasis added.)

As noted, in its initial decision, the Board
determined that its return-on-equity penalty
would not materially impact the financial
security of Citizens as a corporate entity.
Citizens briefly “suggested” in its motion for
reconsideration, without elaboration or cita-
tion to legal authority, that it is impermissible
for the Board to set rates for VED based on
the fact that a large penalty was necessary to
focus Citizens' attention on VED's problems.
Citizens offered no evidence or allegations
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regarding the actual impact of the penalty on
VED, nor did the company request a hearing
on **30 that issue. The Board responded by
noting that Citizens failed to explain why it
was inappropriate to consider the financial
impact on the company as a whole, and by
concluding that the return-on-equity penalty
would not imperil VED's ability to attract
capital. Indeed, the Board surmised that the
substantial penalty would compel Citizens to
address VED's *459 management problems
and thereby enhance VED's ability to attract
resources from within the company. Based
on these facts, we conclude that Citizens ef-
fectively waived its argument that the Board
erred by considering the financial impact on
the company as a whole rather than on VED
as a stand-alone entity. See Twenty-Four Vt.
Utilities, 159 Vt. at 352-53, 618 A.2d at
1303.

Second, even assuming that the argument
was adequately raised and briefed before the
Board, we find it lacking in merit on this very
sparse record. In this case, the Board ex-
pressed doubt about Citizens' suggestion that,
in certain respects, VED operated as a
stand-alone entity. After all, Citizens, not
VED, is the entity that attracts outside capital
and compensates investors. As the Board
indicated in its reconsideration order, VED
attracts capital only in the intracorporate
arena, and thus the return-on-equity penalty
should encourage the company to direct more
resources to VED. Further, the Board found
that the numerous transgressions identified in
this proceeding resulted from mismanage-
ment both in Vermont and in out-of-state
headquarters, and that Citizens' officers and
its corporate structure were responsible for
the pattern of misbehavior that prompted the
Board's imposition of substantial penalties.
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The only case cited by Citizens in support of
its argument that the Board should not have
considered the financial impact of its rates on
the company as a whole is an 1898 United
States Supreme Court case that did not con-
cern a rate-of-return penalty arising from a
utility's imprudence or mismanagement. See
Smyth v. Ames, 169 U.S. 466, 541. 18 S.Ct.
418. 42 L..Ed. 819 (1898) ( “The State cannot
justify unreasonably low rates for domestic
transportation, considered alone, upon the
ground that the carrier is earning large profits
on its interstate business, over which, so far
as rates are concerned, the State has no con-
trol.”). As discussed above, modern courts
and commentators generally agree that reg-
ulatory agencies may impose rates that pu-
nish managerial inefficiency and provide an
incentive for improvement. See, e.g.,
Mountain Fuel Supply, 861 P.2d at 427
(regulatory commission may reduce rate of
return as method to prompt utility to correct
mismanagement and inefficiency without
offending standard established by Supreme
Court); Bonbright, et al., supra, at 205 (in
determining fair rate of return, regulatory
commissions may consider effect rates will
have not only on allowing public utility to
secure capital to provide service but also on
stimulating managerial efficiency). Here, the
Board found that its return-on-equity penalty
was absolutely necessary to focus the com-
pany's attention on its operational deficien-
cies and to prevent a recurrence of past
problems.

[11] *460 In the second part of its constitu-
tional argument, Citizens contends that the
Board violated the standard set forth in Su-
preme Court cases by imposing a return on
equity below any range of reasonableness.
We conclude that Citizens has failed to meet
its burden of demonstrating that the rates
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imposed by the Board are so low as to be
confiscatory and thus unconstitutional.

The fundamental considerations in deter-
mining just and reasonable rates were set
forth by the United States Supreme Court
nearly eighty years ago:

**31 A public utility is entitled to such rates
as will permit it to earn a return on the
value of the property which it employs for
the convenience of the public equal to that
generally being made at the same time and
in the same general part of the country on
investments in other business undertakings
which are attended by corresponding risks
and uncertainties; but it has no constitu-
tional right to profits such as are realized or
anticipated in highly profitable enterprises
or speculative ventures. The return should
be reasonably sufficient to assure confi-
dence in the financial soundness of the
utility and should be adequate, under effi-
cient and economical management, to
maintain and support its credit and enable it
to raise the money necessary for the proper
discharge of its public duties.

Bluefield Water Works & Improvement Co.
v. Public _Serv. Comm'n, 262 U.S. 679,
692-93, 43 S.Ct. 675, 67 L.Ed. 1176 (1923)
(emphasis added); see In_re Village of
Hardwick Elec. Dep't, 143 Vt. 437, 442, 466
A.2d 1180, 1182 (1983) (quoting and fol-
lowing Bluefield standard).

Bluefield, however, did not concern a review
of rates reduced for imprudence or misma-
nagement. Commentators and courts have
acknowledged since Bluefield that a utility is
not entitled to the same rate of return irres-
pective of the efficiency of the utility's
management or the adequacy of its service.
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See R. Pierce & E. Gellhorn, Regulated In-
dustries 134-35 (3d ed. 1994) (“The phrase
‘under efficient and economical manage-
ment’ [in Bluefield | is an important qualifi-
cation. If an agency finds that a firm is not
being managed efficiently and economically,
it can lower the firm's allowed rate of return
below the level otherwise required to meet
the comparable risk test.”); C. Philips, The
Regulation of Public Utilities 553 (1993)
(“there is no such thing as a reasonable rate
for service that is deficient”); see also
*461D.C. Transit Sys., Inc. v. Washington
Metro. Area Transit Comm'n, 466 F.2d 394,
420-21 (D.C.Cir.1972) (Bluefield addressed
adequacy of return “ ‘under efficient and
economical management’ ) (citing Blu-
efield, 262 U.S. at 693, 43 S.Ct. 675); Ar-
lington Selectmen, 136 Vt. at 498, 394 A.2d
at 1131 (“we have accepted [the] general
proposition ... that poor service can justify
lower rates™); New England Tel. & Tel. Co.,
115 Vt. at 513. 66 A.2d at 147 (“A utility
must be efficiently and economically ma-
naged and operated as a condition to the ex-
ercise of its right to impose rates adequate to
cover the full cost of service and thus satisfy
the investor requirement.”); In_re General
Tel. Co., 98 N.M. 749, 652 P.2d 1200, 1209
(1982) (regulatory commission may consider
in rate proceeding quality or inadequacy of
service in determining what is just and rea-
sonable rate of return to utility); National
Utilities, Inc. v. Pennsylvania Pub. Util.
Comm'n, 709 A2d 972, 979
(Pa.Cmwlth.Ct.1998) (Fifth and Fourteenth
Amendments are not violated when public
utility is denied rate increase for failing to
provide adequate service to public, even if
result is rate of return less than utility would
otherwise be entitled to receive).

[12] In arriving at a determination of just and
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reasonable rates, the regulatory agency is
required to balance both investor and con-
sumer interests. See Federal Power Comm'n
v. Hope Natural Gas Co., 320 U.S. 591, 603,
64 S.Ct. 281, 88 L.Ed. 333 (1944); Village of
Hardwick Elec. Dep't, 143 Vt. at 443, 466
A.2d at 1183; In re Public Serv. Co. of N.H.,
130 N.H. 265, 539 A.2d 263, 268 (1988)
(constitution requires only that regulatory
body engage in rational process of balancing
consumer and investor interests). Of course,
“a fair return to investors is not necessarily
fair to consumers.” **32New England Tel. &
Tel Co., 115 Vt. at 513, 66 A.2d at 147; see
Federal Power Comm'n v. Natural Gas
Pipeline Co., 315 U.S. 575, 607, 62 S.Ct.
736, 86 L.Ed. 1037 (1942) (Black, Douglas
and Murphy, JJ., concurring) (“The con-
sumer interest cannot be disregarded in de-
termining what is a ‘just and reasonable’ rate.
Conceivably, a return to the company of the
cost of the service might not be ‘just and
reasonable’ to the public.”); Pennsylvania
Elec. Co. v. Pennsylvania Pub. Util. Comm’'n,
509 Pa. 324, 502 A.2d 130, 134 (1985) (le-
gitimate areas of concern noted in Hope are
appropriate factors to be weighed in balanc-
ing consumer and investor interests, but are
not, in themselves, controlling); El Paso
Elec. Co. v. Public Util. Comm'n, 917
S.W.2d 846. 862 (Tex.Ct.App.1995) (end
result of balance of consumer and investor
interests does not insure that utility will
produce net revenues).

[13][14] Ratemaking necessarily encom-
passes an evaluation of the “efficiency of the
public utility's operations, the adequacy of its
service, and *462 the competency of its
management.” [n re Valley Road Sewerage
Co., 285 N.J.Super. 202, 666 A.2d 992, 996
(App.Div.1995). Each of these factors must
be considered when determining whether
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rates are just and reasonable under constitu-
tional and statutory standards. See id_at
995-96. Hence, “rate levels are not offensive
to constitutional and statutory standards
merely because they fix returns at a lower
scale for inefficient operators.” Id._at 995 see
D.C. Transit Sys., Inc., 466 F.2d at 419
(utility's fulfillment of its service commit-
ments is sine qua non to constitutional pro-
tection under confiscation principles; ineffi-
ciency and inferior service deserve less re-
turn than would normally be forthcoming).

Accordingly, we reject Citizens' suggestion
that it is entitled to a certain level of return no
matter how egregious its mismanagement or
inadequate its service. See Valley Road Se-
werage, 666 A.2d at 996. If we were to ac-
cept this notion, it would, in effect, permit
Citizens to disregard its public obligations
and yet insist upon rates that guarantee its
continued financial integrity. See D.C.
Transit Sys., Inc., 466 F.2d at 422. As dem-
onstrated by the case law cited above, the
constitution does not compel such a result.
See id._at 423 (constitution neither guaran-
tees public utility immunity from loss occa-
sioned by mismanagement, nor bars regula-
tory agency from taking adequate steps to
protect public from such mismanagement,
even if short-term effect is temporary loss to
utility); State ex rel. Utilities Comm'n, 208
S.E.2d at 687 (commission is not required to
fix rates without regard to quality of service,
thereby guaranteeing “fair” rate of return to
“complacent monopoly” that persists in
rendering mediocre service and defying
commission orders).

[15][16] On appeal, Citizens has the “heavy
burden” of demonstrating that the rates im-
posed by the Board are unjust and unrea-
sonable. Hope, 320 U.S. at 602, 64 S.Ct. 281;
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see Jersey Cent. Power & Light Co. v.
FERC, 810 F2d 1168, 1175-76
(D.C.Cir.1987) (under deferential standard
established in Hope, “the courts cannot in-
tervene in the absence of a clear showing that
the limits of due process have been over-
stepped”). Our role in reviewing Board or-
ders is not to reweigh the Board's balancing
of consumer and investor interests in setting
rates, but rather to assure ourselves that the
Board has given reasoned consideration to
both of those interests, and to consider
whether, given those interests, the end result
of the rate order is within a “zone of rea-
sonableness.” In re Permian Basin Area Rate
Cases, 390 U.S. 747, 791-92, 88 S.Ct. 1344, -
20 L.Ed.2d 312 (1968); Hope, 320 U.S. at
603, 64 S.Ct. 281; see Jersey Cent., 810 F.2d
at 1191-92 **33 (Starr, J., concurring) (con-
stitution requires only that end *463 result
reflect reasonable balancing of interests of
investors and ratepayers).

[17] Barring a showing that, given all of the
circumstances, the Board's order results in
unjust rates, we defer to the Board's decision
because it “calls for a highly expert judg-
ment” that requires the balancing of consid-
erations that “cannot be cast into a legalistic
formula” and thus are better left entrusted to
the regulatory agency. Natural Gas Pipeline
Co., 315 U.S. at 607, 62 S.Ct. 736 (Black,
Douglas and Murphy, JJ., concurring); see
Bonbright, et al., supra, at 317 (it is generally
accepted that commissions may apply their
own judgment under deferential test estab-
lished in Hope and its progeny). “ ‘If the total
effect of the rate order cannot be said to be
unreasonable, judicial inquiry ... is at an end.’
” Duquesne Light Co. v. Barasch, 488 U.S.
299, 310, 109 S.Ct. 609, 102 L.Ed.2d 646
(1989) (quoting Hope, 320 U.S. at 602. 64
S.Ct. 281).
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We stress that other than claiming broadly
that the rate-of-return reduction is confisca-
tory and therefore unconstitutional, Citizens
has made virtually no record to support its
argument. Thus, it has failed to recognize, let
alone satisfy, its heavy burden. Cf. US West
949 P.2d at 1359 (utility made no showing
that commission's rate decision fell outside
zone of reasonableness). Its only support for
the argument that the Board's re-
turn-on-equity penalty results in unjust and
unreasonable rates is: (1) the reduced return
on equity imposed by the Board limited the
company, at least temporarily, to the same
return obtained by holders of passbook sav-
ings and certificate-of-deposit accounts, one
of the alternative justifications cited by the
Board; (2) the penalties imposed in this case
are more severe than those imposed in a
number of out-of-state decisions involving
completely different facts; and (3) an affida-
vit, submitted to the Board as part of the
company's motion for reconsideration, in
which a company accountant states that the
Board's return-on-equity penalty will result
in reduced revenues of approximately $1.5
million annually. Neither the citations to
distinguishable case law, nor the single
statement in the affidavit, nor the bald asser-
tion that it was plainly inappropriate for the
Board to restrict its rate of return to the return
generated by passbook savings ac-
counts-either considered separately or to-
gether-come close to satisfying the standard
under which we may overturn rate decisions.

In justifying its failure to make a record to
support its argument, Citizens returns to its
claim, rejected above, that it was denied
proper notice that such a heavy penalty was
contemplated by the Board. Even if we were
to accept that claim, however, it would not
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explain *464 Citizens' failure to proffer any
evidence before the Board, in connection
with its motion for reconsideration, to show
the effect of the rate-of-return order on the
company or its Vermont Electric Division.
Cf. Twenty-Four Vermont Utilities, 159 Vt.
at352. 618 A.2d at 1303 (utility waived issue
by failing to raise it before Board and include
it in post-judgment motion). Nor would it
explain Citizens' failure to seek an additional
hearing to put on additional evidence con-
cerning that effect of the rate order. In short,
Citizens has utterly failed to meet its heavy
burden of demonstrating that the Board's rate
decision is so plainly unreasonable as to be
confiscatory and therefore unconstitutional.

The decisions of the Public Service Board
dated June 16, 1997 and August 28, 1997 are
affirmed.

V1t.,2000.
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