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Jordan R. Rose AZ Bar No.: 017452
Court S. Rich AZ Bar No. 021290
M. Ryan Hurley AZ Bar No. 024620
Rose Law Group pc
6613 N. Scottsdale Road, Suite 200
Scottsdale, Arizona 85250
Direct: (480)240-5585
Fax: (480) 505-3925
Attorneys for Applicant SolarCity Corporation

IN THE MATTER OF THE
APPLICATION OF SOLARCITY FOR
A DETERMINATION THAT WHEN
IT PROVIDES SOLAR SERVICE TO
ARIZONA SCHOOLS,
GOVERNMENTS, AND NON-PROFIT
ENTITIES IT IS NOT ACTING AS A
PUBLIC SERVICE CORPORATION
PURSUANT TO ART. 15, SECTION 2
OF THE ARIZONA CONSTITUTION

Applicant, SolarCity, by and through its undersigned counsel hereby submits its

Exceptions to Corporation Commission Staff's Recommended Opinion and Order ( " R O O " )

dated December 2, 2009.

Respectfully submitted this 104k day of. Dec_9_

Jordan Rose
Court S. Rich
M. Ryan Hurley
Rose Law Group pc
Attorneys for Applicant SolarCity Corp.
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1 Original and 13 copies filed this MJ day of December, 2009, with:

2

3

4

Docket Control
Arizona Corporation Commission
1200 W. Washington Street
Phoenix, Arizona 85007

5 Copies sent via electronic mail to :
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7
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Mr. Bradley S. Carroll
Snell & Wilmer L.L.P.
One Arizona Center
400 E. Van Buren Blvd.
Phoenix, Arizona 85004-2202
bcarroll@swlaw.com

Mr. Kenneth R. Saline
K. R. Saline & Associates, PLC
160 N. Pasadena, Ste 101
Mesa, Arizona 85201-6764
krs@krsaline.com
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Mr. Michael W. Patten, Esq.
Roshka DeWulf & Patten, PLC
400 E. Van Buren St., Ste 800
Phoenix, Arizona 85004
mpat7ten@rdp-law.com

Mr. Philip J. Dion, Jr., Esq.
Tucson Electric Power Co.
One S. Church St; Ste 200
Tucson, Arizona 85702
Philip.dion@azbar,org
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1 4

Mr. Steve Wane
Mayes Sellers & Sims Ltd.
1850 N. Central Ave, Ste l100
Phoenix, Arizona 85004
Swene@lawms.com

Mr. Timothy M. Hogan
Arizona Center for Law in the
Public Interest
202 E. McDowell Rd, Ste 153
Phoenix, Arizona 85004
thogan@aclpi.org
Ms. Deborah R. Scott
Pinnacle West Capital
Corporation
400 N. 5th St.;, MS 8695
Phoenix, Arizona 85004
Deb.scott@pinnaclewest.com
Mr. David Berry
Western Resource Advocates
Post Office BOX 1064
Scottsdale, Arizona 85252-1064
azbluhill@aol.com

Mr. Jeffrey T. Murray
Moyes Sellers & Sims
1850 N. Central Ave., Ste 1100
Phoenix, Arizona 85004
itmLu*rav@lawms.com
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Mr. Daniel W. Pozefsky
1110 W. Washington St; Ste 220
Phoenix, Arizona 85007
dpozefskv@azruco.com

1 8

Mr. Kenneth C. Sundlof, Jr.
Jennings, Strouss & Salmon,
P.L.C.
201 E. Washington St., Huh Fl.
Phoenix, Arizona 85004-2385
Sundlof@jss}aw.com

Mr. Steven M. Olea
Utilities Division Arizona
Corporation Commission
1200 W. Washington St.
Phoenix, Arizona 85007
soiea@azcc.gov
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Mr. Lawrence V. Robertson, Jr.
Attorney at Law
Post Office Box 1448
Tubae, Arizona 85646
tubac1awyer@aoLcorn

Mr. C. Webb Crockett
Mr. Patrick J. Black
Fennemore Craig, P.C.
3003 N. Central Ave; Ste 2600
Phoenix, Arizona 85012-2913
wcrocket@iblaw.com

2 1

Ms. Janice M. Alward
Legal Division Arizona
Corporation Commission
1200 W. Washington St.
Phoenix, Arizona 85007
ja1ward@azcc.gov

22
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Ms. Kelly J. Barr
Salt River Project
Post Office Box 52025
Phoenix, Arizona 85072-2025
Kelly.barr@srpnet.com
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Mr. Michael A. Curtis
Curtis, Goodwin, Sullivan,
Udall & Schwab, PLC
501 E. Thomas Rd.
Phoenix, Arizona 85012-3205
Mcurtis40 l @aol.com
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Jordan R. Rose AZ Bar No.: 017452
Court S. Rich AZ Bar No. 021290
M. Ryan Hurley AZ Bar No. 024620
Rose Law Group pp
6613 N. Scottsdale Road, Suite 200
Scottsdale, Arizona 85250
Direct: (480) 240-5585
Fax: (480) 505-3925
Attorneys for Applicant SolarCity Corporation

BEFORE THE ARIZONA CORPORATION COMMISSION

KRISTIN K. MAYES
CHAIRMAN

SANDRA D. KENNEDY
COMMISSIONER

PAUL NEWMAN
COMMISSIONER

GARY PIERCE
COMMISSIONER

BOB STUMP
COMMISSIONER

DOCKET NO. E-20690A-09-0346IN THE MATTER OF THE
APPLICATION OF
SOLARCITY FOR A
DETERMINATION THAT
WHEN IT PROVIDES
SOLAR SERVICE TO
ARIZONA SCHOOLS,
GOVERNMENTS, AND
NON-PROFIT ENTITIES IT
IS NOT ACTING AS A
PUBLIC SERVICE
CORPORATION
PURSUANT TO ART. 15,
SECTION 2 OF THE
ARIZONA CONSTITUTION
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SOLARCITY'S NOTICE OF FILING EXCEPTIONS

TO RECOMMENDED OPINION AND ORDER

INTRODUCTION
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SolarCity would like to begin by thanking the Commission Staff for its quick handling of

this important issue. SolarCity agrees with the intent and the result of the ROO however,

SolarCity believes that the ROO should be amended in parts to be consistent with the

Commission's Decision No. 71277 issued in this docket and filed with Docket Control on

September 17, 2009 (the The Commission was careful in the Track One

Order to clearly indicate that the Track One Order was intended to place SolarCity and

I.

"Track One Order").
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Scottsdale Unified School District in a position where they could move forward with their

agreements to install solar facilities at Coronado and Desert Mountain High Schools without fear

that the Commission's later decision in Track Two of this docket would somehow modify their

agreements. Without this certainty the Track One Order would not have had the desired effect of

allowing and encouraging the installation of these two solar facilities prior in a timely manner.

While it appears to SolarCity that it was the intent of the ROO to protect both SolarCity and the

Scottsdale Unified School District from this same concern, SolarCity believes that certain key

provisions of the Track One Order are missing and as a result the ROO needs to be modified. In

fact, the mere fact that there are differences in key provisions of the Track One Order and the

ROO raise concerns for SolarCity.
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The following is divided into two sections; 1) a quick background on why this request is

being made, and 2) a section detailing the language from the Track One Order that should be

included in the ROO before it is adopted.
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As a preliminary matter SolarCity wishes to reconfinn that the Commission's actions on

these special contract proceedings in no way affect or influence the overall question of the

Commission's jurisdiction over SolarCity that will be resolved in Track 2 of this Docket. While

the ROO states that this shall in no way prejudice SolarCity's position in that Track 2 we also

wish to make it clear that it should in no way influence the proceedings in Track 2. SolarCity

maintains that it is not acting as a Public Service Corporation when it enters into SSAs with

schools, non-profits, and govermnental entities and that the Commission ultimately lacks

jurisdiction over these SSAs regardless of the process undertaken in Track One of this Docket or

this modification procedure.
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26 11. DISCUSSION
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A. Background: Why this request is being made

As the Commission is aware, So1arCity and Scottsdale Unified School District ("SUSD")
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have entered into two separate Solar Services Agreements ("SSA") whereby SolarCity has

agreed to design, install, maintain and finance solar arrays on top of the Coronado and Desert

Mountain High Schools. SolarCity filed a request for adjudication not a public service

corporation earlier this year and asked for an expedited ruling on the matter in an effort to be

able to move forward with the Desert Mountain and Coronado projects so that SUSD could take

full advantage of time-sensitive federal tax benefits. Early on in the adj indication proceeding the

docket was split into two tracks in an effort to expedite the ruling as it pertained to Coronado and

Desert Mountain while giving the Commission additional time to consider the bigger question of

jurisdiction over SSAs. The Commission issued approval of special contract rates for SolarCity

and SUSD for the two high school prob ects in Track One in September and is continuing to

evaluate the jurisdictional question in Track Two. As a result of the decision in Track One the

design and construction of the high school projects has moved forward.
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After the Track One Order was issued SUSD immediately issued a Request for Proposal

("RFP") seeking proposals for SSAs to provide solar services to additional SUSD properties.

The $0.11 per/kWh price that SolarCity was charging to SUSD for its services at Coronado and

Desert Mountain was already widely known as a result of this docket. That meant that SolarCity

would need to propose a lower price for additional SUSD properties in order to beat its

competitors who would no doubt come in below the widely known $0.1 l level. For this reason,

So1arCity proposed a rate of $0.09 per/kWh for performance of its services in response to the

RFP. In hopes of furthering its chances on the RFP and in the interest of fairness, SolarCity also

offered to lower its agreed upon price from $0.11 to $0.09 per/kWh on the Coronado and Desert

Mountain SSAs. SUSD accepted this offer and the SSAs were amended to reflect this new

agreed upon price.
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Not being familiar with this regulatory process, neither SUSD nor SolarCity knew that

they would need to come back to the Commission to get approval to lower their agreed upon

price for services. Because the Track One Order included a speciticprice range of $0.11 to

$0.l424 per/kWh and this new price of $0.09 fell outside that range it was determined that the
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approved price must be adjusted to not run afoul of the Track One Order even though all they

were doing was lowering the already approved price. SolarCity had no idea it would be offering

a lower price to SUSD and had no idea that another RFP was forthcoming at the time of the

hearing in Track One.
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B. Language from the Track One Order should be inserted into the R 0 0

SolarCity was pleased that the Commission inserted language into the Track One Order

in recognition of the fact that the parties to the SSA (SolarCity and SUSD) require certainty that

the decision in Track 2 is not going to negatively impact these special contracts once approved.

It appears some of this already approved language was not included in the ROO and it should be.
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Solar City proposes that the Commission incorporate already approved paragraphs

numbered 3 and 4 from pages 12 and 13 of the Track One Order and insert them in the ROO on

page 5 under the Conclusions of Law section into new paragraphs number 4 and 5. These two

paragraphs were inserted at the Colnmission's request into the Track One Order in order to give

SUSD and SolarCity the assurance they both need that this special contract approval allows them

to move forward under a set framework that is not subj et to modification. In other words,

SUSD and SolarCity need to krlow they have a deal that camion be changed so that the solar

facility can come on line. They are both comfortable with the proposed very low, locked in price

and are hopeful that the Commission will approve these modifications:

21

22 Insert on page 5 under the Conclusions of Law section into new paragraphs number 4 and 5:
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4. If the Applicant 's request in Track 2 of tnese proceedings is granted, and it is

ultimately determined that SolarCity is not acting as a Public Service Corporation wren it enters

into SSAs with schools, non-profits and governmental entities; then this Order will be void and of

no further effect.
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5. [Ethe Applicant 's request in Track 2 of these proceedings is denied, and it is

ultimately determined that SoiarCity is acting as a Public Service Corporation when it enters

into SSAs with schools, non-profts and governmental entities," then the Commission 's approval

of the Desert Mountain High School and Coronado High School Solar Service Agreements as

special contract rates herein shall survive that determination.
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7 111. CONCLUSION
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SolarCity greatly appreciates the Staff and Commission's dedication to quickly dealing

with this issue. We believe that the language of the already approved Track One Order can and

should be incorporated into the ROO to be consistent and clear about the intended impact of the

Track Two proceeding on this approval and request the two changes sought herein be adopted.
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