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: £
IN THE MATTER OF THE APPLICATION OF DOCKET NO. ¥-01749A-09- 085
GRAHAM COUNTY ELECTRIC COOPERATIVE,
INC. TO AMEND ITS CERTIFICATE OF APPLICATION
CONVENIENCE AND NECESSITY AND TO
TRANSFER CERTAIN OF ITS ASSETS TO THE
CITY OF SAFFORD

Pursuant to A.R.S. §§ 40-281 and 40-285, Graham County Electric Cooperative, Inc.
(“GCEC?” or the “Cooperative™), in support of its Application, states as follows:

L. GCEC is an Arizona non-profit, electric distribution cooperative. GCEC
incorporated in 1945 and commenced operations in 1946. It supplies electric service to

approximately 6,200 members in Graham County, Arizona.

2. In Decision No. 33006 dated April 6, 1961, the Commission issued a Certificate
of Convenience and Necessity (“CC&N”) authorizing GCEC to operate and maintain an
electrical system in most areas within Graham County located south and east of the San Carlos

Apache Indian Reservation but excepting the areas located within the corporate limits of the

towns of Safford and Thatcher.

3. The City of Safford (“Safford” or the “City”) is a municipal corporation of the

State of Arizona. It operates an electric distribution system within and without its corporate

boundaries.
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4. Prior to 1946, Arizona General Utilities Company (“AGU”) was the supplier of
electricity to these areas of Graham County. In 1946, GCEC, Safford and the Town of Thatcher
jointly purchased the physical assets of AGU.

5. In connection with that joint purchase, GCEC, Safford and Thatcher entered into a
contract dated January 22, 1946 (the “1946 Agreement”). Basically, the 1946 Agreement
provided for the acquisition of all of AGU’s facilities within Graham County. Safford and
Thatcher acqﬁired the facilities within their corporate limits and GCEC acquired the remainder.

6. The 1946 Agreement also provided:

Safford and Thatcher, or either, upon the annexation or extension of their corporate
limits, at any time in the future, of territory adjacent to either of said towns, shall be sold
the distribution facilities then existing in any such territory and owned by the Co-op upon

a replacement new cost less depreciation basis, with no goodwill or going concern

element considered, and in no event shall the Co-op require that condemnation .

proceedings be instituted for such acquisition (the “Acquisition Clause”).

7. On multiple occasions since the 1946 Agreement was entered into by the parties,
Safford has extended its corporate limits through annexation. Each parcel/area of land annexed
since 1961 when the CC&N was issued is within the Cooperative’s certificated area.

8. The 1946 Agreement has been very problematic for and created ongoing disputes
between the Cooperative and Safford almost since its inception, including: (a) their respective
rights, obligations and duties under that agreement and Arizona law; (b) the provision of service
to areas subsequently annexed by Safford into its corporate limits; and (c) the correct
interpretation and application of the Acquisition Clause.

9. For example, the earliest purchases of GCEC facilities by Safford resulted in

litigation focused primarily on the Acquisition Clause which not once, but twice, ended up being

decided by the Arizona Supreme Court. Graham County Elec. Coop. v. Town of Safford,
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84 Ariz. 15, 322 P.2d 1078 (1958) (“Graham I); Graham County Elec. Coop. v. Town of
Safford, 95 Ariz. 174,388 P.2d 169 (1963) (“Graham II”).

10.  More recently, the parties have been engaged in two separately filed but
consolidated lawsuits against each other, arising out of disputes as to which party has the right to
provide electrical service to various areas and customer loads within certain areas of Safford that
have been annexed since the CC&N was issued in 1961. City of Safford (Plaintiff/Defendant) v.
Graham County Electric Cooperative (Defendant/Plaintiff), Graham County Superior Court
Case Nos. CV2005-081 and CV2005-083 (the “Litigation™). The Litigation resulted in the

issuance of a preliminary injunction by the Superior Court in 2005 concerning service to a

Wal-Mart SuperCenter.

11. In order to resolve their ongoing disputes as to various issues relating to the 1946
Agreement and in the Litigation, as well as to provide for a more orderly, mutually beneficial
and rational allocation of electric service responsibilities within the corporate limits of Safford as
they have expanded and as they will continue to expand from time to time in the future, the

Cooperative and Safford recently entered into a comprehensive Territorial Settlement Agreement

| (“TSA”), which became effective as of January 1, 2009. A true and correct copy of the TSA is

attached hereto as Exhibit 1.

12. Among other things, the TSA provides for the Cooperative to seek approval for a
modification of its CC&N. Specifically, the parties have agreed to a geographic area called the
Safford Service Area which, with certain exceptions, is the area which Safford will have the right
to serve under the TSA and which will be deleted from the Cooperative’s CC&N. The Safford
Service Area consists largely of the existing city limits of Safford, including areas where the City

currently supplies service, plus certain areas in which it is anticipated to expand in the relatively

3
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near future. The Safford Service Area is shown on Exhibit B to the TSA (which is Exhibit 1
hereto). Further, a narrative description of the boundaries of the Safford Service Area is set forth
at the bottom of that Exhibit B.

13.  The TSA provides, however, that the Cooperative’s CC&N will continue to
include certain customer loads currently served by GCEC within the Safford Service Area.
Specifically:

a. The Cooperative’s CC&N will continue to include, and GCEC will have the
right and obligation to serve, all of the existing loads and customers within the
Safford Service Area that the Cooperative was serving as of January 1, 2009.!
These areas are depicted on Exhibit 2 hereto, which shows the location of the
Cooperative’s distribution facilities (identified thereon in red as “GCEC
Conductors”) existing as of January 1, 2009 within the Safford Service Area
that are used to serve existing loads and customers. To provide further clarity,

a detailed list of the existing loads and customers covered by this exception is

attached hereto as Exhibit 3.2

! The TSA provides that GCEC will continue to serve these loads through December 31, 2015. Safford
will take over service to these loads beginning January 1, 2016, and GCEC will at that time convey to
Safford its distribution facilities used in providing electric service to these loads. The TSA further
provides that by January 15, 2015, GCEC will file a separate application with the Commission seeking
approval, to become effective as of January 1, 2016, to delete the areas in which these loads are located
from its CC&N and to transfer to Safford its related distribution facilities. Assuming approval is granted,
Safford would then become the sole provider of electric service within the Safford Service Area from
January 1, 2016 forward. See TSA § 7.

2 The TSA also provides for the possibility that the Cooperative would provide service to two other types
of customers within the Safford Service Area between January 1, 2009 and December 31, 2015: (a) new
or temporary service loads for which Safford has not constructed connecting distribution facilities at the
time service is requested, and (b) customers who request service from GCEC rather than the City prior to
the Commission granting this Application. See TSA Sections 4.4 and 4.5. If such situations arise, GCEC
will file a borderline agreement as to any customer(s) described in Section 4.4 and will amend this
Application to include any customer described in Section 4.5.

4
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b. Through December 31, 2012, the Cooperative’s CC&N will include, and the
Cooperative will have the right and obligation to continue to serve, the
Wal-Mart SuperCenter load, which is located within the Safford Service Area
on a parcel of land in Safford bordered By 20™ Avenue on the west and 17™
Avenue on the east, and by Highway 70 on the north and 8" Street on the
south, and which is more particularly described in Exhibit 4 hereto. The TSA
provides that, subject to Commission approval, Safford will then take over
service to the Wal-Mart load on January 1, 2013, and GCEC will at that time
convey to Safford its distribution facilities used in providing electric service to
the Wal-Mart load.”

14. Consistent with the foregoing, GCEC seeks the following approvals:

a. Subject to the exceptions described below, modification of the Cooperative’s

CC&N to exclude the Safford Service Area.
b. Approval for the modified CC&N to include the areas and customer loads

located within the Safford Service Area that are described in § 13(a) herein

and on Exhibits 2 and 3 hereto.

o

Approvals as follows relating to the Wal-Mart property and load described in

9 13(b) herein and on Exhibit 4 hereto:

? As described in § 6 of the TSA, the quid pro quo for GCEC transferring to Safford the right to serve the
Wal-Mart load as of January 1, 2013 is that the Cooperative will simultaneously acquire the right to
commence service to all customer loads within the Safford Municipal Airport properties and will acquire
Safford’s related distribution facilities. The Safford Municipal Airport property is depicted on Exhibit A
to the TSA. Because this property is already located within the Cooperative’s certificated area, this
transfer will not require a modification of its CC&N.

5
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i. Through December 31, 2012, for the Cooperative’s modified CC&N
to include the Wal-Mart property and load;

ii. As of January 1, 2013, (a) for the CC&N to be modified to delete the
Wal-Mart property and load, and (b) approval for GCEC to transfer to
Safford its distribution facilities related to serving the Wal-Mart
property.

15.  The Cooperative and the City have spent decades dealing with the difficulties and
vagaries created by the 1946 Agreement. GCEC has incurred a great deal of time and legal
expense in litigation and other disputes with Safford regarding its application and enforcement.
For more than two years, the Cooperative, its Board and other representatives have expended
considerable effort negotiating the TSA as a comprehensive solution to these longstanding
disputes. Safford and GCEC agree that the TSA will best serve not only the short- and long-term
interests of the Cooperative and its members, but the best interests of all residents of Safford and
Graham County. Attached hereto as Exhibit 5 is a letter from Ron Green, the Mayor of the City
of Safford, setting forth Safford’s support for this Application.

Having fully stated its Application, GCEC requests that the Commission enter its Order:

1. Approving the modification of the Cooperative’s CC&N in accordance with § 14

of this Application; and

2. Approving the transfer of the GCEC distribution facilities serving the Wal-Mart

load as described in § 14(c)(ii) of this Application.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

o,

L -8 .
RESPECTFULLY SUBMITTED this } T _day of April, 2009.

Original and 13 copies filed this
[771day of April, 2009, with:

Docket Control

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Copies of the foregoing delivered this
|7 tEday of April, 2009, to:

Janice Alward

Legal Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Steve Olea

Utilities Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Vickie Wallace

Utilities Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

GALLAGHER & KENNEDY, P.A.

Michael M. Grant

Mark Deatherage

2575 East Camelback Road

Phoenix, Arizona 85016-9225

Attorneys for Graham County Electric
Cooperative, Inc.
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Copy of the foregoing mailed this

|7 Eday of April, 2009, to:

Jeffrey C. Zimmerman

Moyes, Sellers & Sims

1850 North Central Avenue, Suite 1100
Phoenix, Arizona 85004

Attorneys for the City of Safford
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EXHIBIT 1




TERRITORIAL SETTLEMENT AGREEMENT

1. AGREEMENT AND PARTIES.

This Territorial Settlement Agreement (“this Agreement”) is entered into by and between
the City of Safford and Graham County Electric Cooperative, Inc. (the “Parties”)
pursuant to the Principles as defined in Section 2.9.

2. DEFINITIONS.
2.1  “ACC” refers to the Arizona Corporation Commission.
22 “Airport Property” refers to the property described on Exhibit “A” hereto.
23  “Authorized Representative” refers to a representative designated from time to

time by a Party to work with the designated representative of the other Party and having
the authority of such Party to implement the agreements of the Parties set forth in this

Agreement.
2.4  “CFC” refers to the National Rural Utility Cooperative Finance Corporation.
2.5  “Graham” refers to Graham County Electric Cooperative, Inc.

2.6  “Graham’s CC&N?” refers to Graham’s Certificate of Convenience and Necessity
issued by the ACC in its Decision No. 33006 dated April 6, 1961.

2.7  “Lawsuits” refers to Graham County Superior Court Cause Nos. CV2005-0081
and CV2005-0083.

2.8  “1946 Agreement” refers to the Agreement entered into by and between Safford,
Graham, and the City of Thatcher and dated January 22, 1946.

2.9  “Principles” refers to the Settlement Principles of Territorial Issues Between
Safford and Graham entered into on September 8, 2008.

2.10 “Safford” refers to the City of Safford.
2.11 “Safford Service Area” refers to the area depicted on Exhibit “B” hereto.

2.12 “Wal-Mart Property” refers to the property to the east of 20™ Avenue, between
US 70 and 8" Street, on which the Wal-Mart SuperCenter is located.

2.13 “Wheeling and Transmission Agreement” refers to the Wheeling and
Transmission Agreement Between Safford and Graham entered into contemporancously

hereyyith,—as{nay be amended from time to time. Z

10430-11/1959409v3
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EFFECTIVE DATE.

This Agreement shall become effective as of January 1, 2009 (the “Effective Date”).
PROVISION OF SERVICE WITHIN THE SAFFORD SERVICE AREA.

4.1  Except as otherwise provided pursuant to other provisions in this Agreement set
forth below, from January 1, 2009 through the closing of the sale of the Final Transfer
Facilities pursuant to Section 7 herein, Safford and Graham shall each continue to
provide electric service to the existing loads and customers within the Safford Service
Area that each of them is serving as of the Effective Date.

4.2  Graham will not object to Safford connecting new customer loads located within
the Safford Service Area to Safford’s distribution facilities and providing electric service
to such new loads after January 1, 2009.

43  Customers that are receiving construction or temporary service from Graham as
of January 1, 2009 within the Safford Service Area shall become customers of Safford on
the date such construction or temporary service is connected to Safford’s distribution
facilities. Safford shall have the right to and shall make such connections no later than
the closing of the sale of the Final Transfer Facilities pursuant to Section 7 herein.

44 If, after January 1, 2009, any customer requires new or temporary service within
the Safford Service Area, and Safford has not acquired the Final Transfer Facilities, as
defined in Section 7, and it is anticipated that Safford will not have constructed
connecting distribution facilities in order to provide the service to the new customer, the
Parties agree that Graham (and not Safford) will, after discussions, deliberation, and
agreement with Safford, proceed to install all necessary facilities to timely serve the new
customer’s load, temporarily connecting any such new customer’s load to Graham-owned

distribution facilities.

44.1. In such event, such new customer shall become a retail customer of
Graham and such new customer’s load shall continue to be served by Graham
until the Final Transfer Facilities are transferred to Safford.

4.4.2 Also in such event, Safford shall reimburse Graham for Graham’s actual
cost of installing all necessary facilities to serve such new customer’s load,
including any line extension costs, but less any contributions that would be
payable by such customer for such facilities, at the time of closing of the
transaction transferring the Final Transfer Facilities to Safford.

4.5  Graham shall also serve, until the Final Transfer Facilities are transferred to
Safford, any new customer’s load located within the Safford Service Area, which
customer: (i) demands service from Graham prior to the date that the ACC approves the
modification to Graham’s CC&N pursuant to Section 8; and (ii) refuses to instead be
connected to Safford’s distribution system to be served by Safford pending the transfer of

er-Facilities to Safford. /é)7 W (2
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4.5.1 Safford shall reimburse Graham for the actual cost of facilities installed by
Graham, including any line extension costs, but less any contribution paid by the
customer and retained by Graham, for such service to customers pursuant to this
Section 4.5, but in no event shall such reimbursement be any greater than the
costs that the Parties agree would be incurred by Safford to connect such
customer to Safford’s distribution system (less any contributions that would be
payable by such customer).

4.5.2 Safford shall pay Graham such agreed upon costs at the closing of the
transaction transferring the Final Transfer Facilities to Safford.

4.6  The costs incurred for and any value of the facilities and associated line
extensions described in Section 4.4 and Section 4.5 shall be excluded from the final
RCLD Purchase Price of the Final Transfer Facilities determined pursuant to
Section 7.3(i), and instead shall be payable pursuant to Section 7.3(ii).

PROVISION OF SERVICE OUTSIDE THE SAFFORD SERVICE AREA.

5.1  Beginning January 1, 2009, Safford shall have the right to provide electric service
in territory outside the Safford Service Area to customers located in areas annexed by
Safford, provided Safford first acquires, pursuant to the procedures specified in this
Section 5, Graham’s distribution facilities used to serve loads located in such annexed

arcas.

52 In any such acquisition of facilities by Safford from Graham pursuant to
Section 5.1, Graham shall retain any facilities necessary for Graham to continue to
provide service to its customers’ loads in area(s) Graham will be continuing to serve.
The Parties shall make good faith efforts to promptly identify the facilities to be retained
by Graham.

5.3  For any such acquisition pursuant to Section 5.1, Safford shall give Graham three
(3) years’ written notice of its intention to purchase Graham’s electrical distribution
facilities used to serve load located in any such annexed area outside the Safford Service
Area that Safford intends to serve. Graham shall file and diligently pursue appropriate
requests with the ACC, the CFC, and any other holder(s) of liens on the facilities being
acquired, requesting (i) approval of the transfer to Safford of title to such facilities,
(ii) release of any and all liens made by Graham on such facilities, and (iii) authority to
discontinue retail electric service to the affected customers as of the third anniversary of
the notice. Graham shall use reasonable efforts to obtain approval by the ACC, CFC, and
any such lienholder prior to the third anniversary of the notice. Safford agrees to assist
Graham in obtaining such approvals by providing a letter and testimony in support of the
approvals, if testimony is requested by Graham or the ACC, at Safford’s own expense.

54  The purchase price paid to Graham for any such facilities acquired by Safford
pursuant to Section 5.1 shall be five (5) times the annual billings for service to customers
in the ann A (such billings to be determined by reference to am’s records,

/,{@ ﬂ P§3 of 17
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which Graham shall make available to Safford, and which Safford may audit at its sole
expense) based upon the total amount of all ACC authorized items and charges shown on
the last twelve monthly bills for each customer in the annexed area, with the last of such
twelve monthly bills to be the last one that was sent at least thirty days before the third

anniversary of the notice.

5.5 In the event Graham adds facilities in the territory after Safford has given the
written notice pursuant to Section 5.3 and prior to acquisition, the formula set forth in
Section 5.4 shall be used to determine the purchase price of such facilities, and in the
event such facilities have not been installed for one full year prior to acquisition, a full
year of service and billings for the customers being served by such additional facilities
added in the annexed area shall be developed to determine the purchase price based upon
proration of available service and billing data. For service to any customer(s) being
served by such additional facilities added in the annexed area to whom no monthly bill
has been sent at least thirty days before the third anniversary of the notice, the Parties
will, within thirty days after the closing date, calculate and agree on the additional
purchase price of the added facilities for such customer(s) based on a prorated year of
billings for such customer(s), and Safford shall then pay Graham such additional
purchase price amount within thirty days after the Parties agree on the calculation.

5.6  Subject to receipt of necessary regulatory and other approvals necessary to sell
such facilities to Safford, the scheduled closing date for the transfer of any facilities
pursuant to Sections 5.1 through 5.5 shall be the third anniversary of the date the notice is
given. The form and substance of any transfer documentation for the transfer of such
facilities shall be reasonably satisfactory to both Parties and shall warrant that such
facilities and associated real property interests are being conveyed free and clear of any

monetary liens.

5.7  In the event, for any reason, Graham has not obtained approval from the ACC,
CFC, or any other person or entity holding a lien made by Graham on Graham’s portion
of the facilities to be transferred pursuant to Sections 5.1 through 5.5 prior to the third
anniversary of the date notice is given pursuant to Section 5.3, Graham shall pay Safford,
until the closing of the sale of the facilities being acquired, a fee equal to the product of a
rate (in Dollars per kWh) equal to the then current wheeling rate (in Dollars per kWh),
multiplied by all monthly retail electric sales in kWh of Graham’s customer accounts,
starting as of such third anniversary of the notice, for customers served by the facilities

being acquired.

5.8  Safford shall, as the sole alternative to using its powers of condemnation, use the
method set forth in Sections 5.2 to 5.7 for the purpose of expanding its electric system
and electric services beyond the Safford Service Area.

5.8.1 However, nothing contained herein shall (i) bar Safford from increasing its
municipal boundaries pursuant to lawful annexation of properties, or (ii) limit the

right of Safford to exercise its powers of condemnation. ‘/(77 ﬁ Z
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5.82 If, however, Safford chooses to proceed by condemnation against Graham,
Graham shall not be limited in such proceeding to the determination of a value for
its facilities as specified in this Agreement, including without limitation the

formulae set forth in Sections 5.4 and 5.5.

5.9  Graham will not object to Safford expanding its distribution system outside of
(a) the Safford Service Area or (b) any area where Safford has acquired facilities and
service rights pursuant to Sections 5.1 through 5.5 if such expansion is solely for
reliability purposes, interconnects with electric facilities of Graham in accordance with
the Wheeling and Transmission Agreement, or with the Town of Thatcher, and so long as
such facilities serve no retail electric distribution load that is not within either (a) the
Safford Service Area, or (b) any area where Safford has acquired facilities and service

rights pursuant to Sections 5.1 through 5.5.

5.10 Subject to the provisions of Section 8.5, the 1946 Agreement is hereby
terminated.

INITIAL TRANSFER DATE AND INITIAL TRANSFER FACILITIES.

6.1  Electric service to the electric customers’ loads of the Airport Property shall
continue under existing arrangements until the Initial Transfer Date, as defined in
Section 6.2, so that until the Initial Transfer Facilities, as defined in Section 6.3, are
exchanged between the Parties, Safford will receive and pay for retail electric service
from Graham, as measured by a master meter, and may resell the power to individually
metered customers. Graham shall continue to provide service to the Wal-Mart Property
until the closing of the sale of the Initial Transfer Facilities.

6.2  On December 31, 2012 (“Initial Transfer Date™), or on such later date as may be
required pursuant to Section 6.7, the Parties shall simultancously enter into the following
exchanges and transfers, each of which shall be conditioned upon and in consideration for

the other:

6.2.1 In exchange and consideration for the transfer described in Section 6.2.2,
Safford shall purchase from Graham, and Graham shall sell and convey to
Safford, Graham’s distribution facilities, and its real property interests concerning
such distribution facilities, used in providing electric service to the Wal-Mart

Property; and
6.2.2 In exchange and consideration for the transfer described in Section 6.2.1,
Graham shall purchase from Safford, and Safford shall sell and convey to

Graham, Safford’s distribution facilities, and its real property interests concerning
such distribution facilities, used in providing electric service to the Airport

Property. P 3? /? (2
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6.3 The Wal-Mart Property and Airport Property facilities and associated real
property interests are collectively referred to as the “Initial Transfer Facilities.” The
Authorized Representatives of the Parties shall identify and agree upon the specific
facilities that are Initial Transfer Facilities no later than December 31, 2011.

6.4  On or before January 15, 2012, Graham shall file appropriate requests with the
ACC, the CFC, and any other holder(s) of liens on Graham’s portion of such Initial
Transfer Facilities, requesting (i) approval of the transfer to Safford of title to Graham’s
portion of the Initial Transfer Facilities, (ii) release of any and all liens made by Graham
on Graham’s portion of the Initial Transfer Facilities, and (iii) authority to discontinue
retail electric service to the affected customers as of the Initial Transfer Date. Graham
shall use reasonable efforts to obtain approval by the ACC, CFC, and any such lienholder
prior to the Initial Transfer Date. Safford agrees to assist Graham in obtaining such
approvals by providing a letter and testimony in support of the approvals, if testimony is
requested by Graham or the ACC, at Safford’s own expense.

6.5 In the event, for any reason, Graham has not obtained approval from the ACC,
CFC, or any other person or entity holding a lien made by Graham on Graham’s portion
of the Initial Transfer Facilities prior to the Initial Transfer Date, Graham shall pay
Safford a fee equal to the product of a rate (in Dollars per kWh) equal to the then current
wheeling rate (in Dollars per kWh), multiplied by all monthly retail electric sales in kWh
of Graham’s customer accounts, starting January 1, 2013, for customers served by
Graham’s portion of the Initial Transfer Facilities.

6.6  Such payments to Safford shall continue until Graham obtains approval from the
ACC, CFC, or any other lienholder, or, in the event of CFC or other lienholder approval
delay, Graham provides an alternative to lien release satisfactory to Safford and Graham,
such as collateral or indemnity.

6.7  Safford and Graham shall close the sale of the Initial Transfer Facilities within ten
(10) days after Graham provides notice that it has either obtained the approvals and
releases required by Section 6.4 or that it has provided satisfactory alternatives as
described in Section 6.6, but not sooner than the Initial Transfer Date. The form and
substance of any transfer documentation for the transfer of Initial Transfer Facilities shall
be reasonably satisfactory to both Parties and shall warrant that such facilities and
associated real property interests are being conveyed free and clear of any monetary liens.
Each Party shall pay half of any escrow or related costs, charges, or fees, if any.

FINAL TRANSFER DATE AND FINAL TRANSFER FACILITIES.

7.1  Effective as of December 31, 2015, or upon the closing of the sale of the Final
Transfer Facilities pursuant to Section 7.8, whichever is later, Safford shall become the

sole provider of electric service within the Safford Service Area.

7.2 On December 31, 2015 (“Final Transfer Date™), or on such later date as may be
required pursuant to Section 7.8, Safford shall purchase from Graham, and Graham shall
sell and convey | to S ord Graham’s distribution facilities, and its real p ﬁeﬂy interests
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concerning such distribution facilities, used in providing electric service to loads existing
within the Safford Service Area (“Final Transfer Facilities™), and any such distribution
facilities that may be installed by Graham within the Safford Service Area pursuant to
Sections 4.4 and 4.5. The Authorized Representatives of the Parties shall identify and
agree upon the specific facilities that are Final Transfer Facilities no later than

November 15, 2014.

7.3 The total purchase price for the Final Transfer Facilities and for any distribution
facilities installed by Graham pursuant to Sections 4.4 and 4.5 shall consist of the sum of:
(i) an amount equal to replacement cost less depreciation (“RCLD”) of the Final Transfer
Facilities as of the Final Transfer Date, but in no event to be less than $950,000 or greater
than $1,250,000 (“RCLD Purchase Price™); plus (ii) any amounts payable by Safford
pursuant to Sections 4.4 and 4.5 and as set forth in Section 4.6.

7.3.1 RCLD as used herein shall mean a valuation of such distribution facilities
derived by using estimates of the cost to replace such facilities with facilities of
similar productive capacity as of the valuation date, less the depreciation, which
shall be determined in accordance with generally accepted accounting principles,
that has accumulated on such existing facilities based on the transferring party’s
service records, extending such depreciation through the valuation date.

7.3.2 Graham shall provide Safford with its estimate of the RCLD Purchase
Price no later than November 15, 2014, and the Parties will work in good faith to
agree on the RCLD Purchase Price prior to January 15, 2015. :

7.3.3 In the event the Parties are unable to agree on the RCLD Purchase Price
and are therefore in dispute as to the RCLD Purchase Price as of January 15,
2015, the amount to be deposited as the RCLD Purchase Price pursuant to
Section 7.4 shall be the midpoint between the estimate derived by Graham and the
estimate derived by Safford, but in no event shall such amount be less than
$950,000 nor greater than $1,250,000.

7.3.4 If the midpoint is used for the deposit and either Party is dissatisfied with
using the midpoint as the RCLD Purchase Price, either Party may refer the
derivation of the RCLD Purchase Price for resolution pursuant to the dispute
resolution process set forth in Section 11, with the arbitrator(s) required to resolve
the final RCLD Purchase Price prior to the Final Transfer Date.

7.4  No later than January 15, 2015, Safford shall deposit into an escrow account at a
bank, escrow company, or other similar institution of Safford’s choice, the RCLD
Purchase Price for the Final Transfer Facilities determined pursuant to Section 7.3. Any
interest accumulated in the escrow account prior to the Final Transfer Date shall belong
to Safford, and each Party shall pay half of any escrow or related costs, charges, or fees.
Any amount of such deposit not needed as part of the final RCLD Purchase Price shall be

AL
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refunded to Safford at the close of the sale of the Final Transfer Facilities. Any
deficiency in the amount of the funds deposited with respect to the final RCLD Purchase
Price shall be paid by Safford to Graham at the closing of the sale of the Final Transfer

Facilities.

7.5  On or before January 15, 2015, Graham shall file appropriate requests with the
ACC, the CFC, and any other holder(s) of liens on the Final Transfer Facilities,
requesting (i) approval of the transfer to Safford of title to the Final Transfer Facilities,
(ii) release of any and all liens made by Graham on the Final Transfer Facilities, and
(iii) authority to discontinue retail electric service to the affected customers as of the
Final Transfer Date. Graham shall use reasonable efforts to obtain approval by the ACC,
CFC, and any such lienholder prior to the Final Transfer Date. Safford agrees to assist
Graham in obtaining such approvals by providing a letter and testimony in support of the
approvals, if testimony is requested by Graham or the ACC, at Safford’s own expense.

7.6  In the event, for any reason, Graham has not obtained approval from the ACC,
CFC, or any other person or entity holding a lien made by Graham on the Final Transfer
Facilities prior to the Final Transfer Date, Graham shall pay Safford a fee equal to the
product of a rate (in Dollars per kWh) equal to the then current wheeling rate (in Dollars
per kWh), multiplied by all monthly retail electric sales in kWh of Graham’s customer
accounts, starting January 1, 2016 for customers served by the Final Transfer Facilities
and any customers served pursuant to Section 4.4 and Section 4.5.

7.7  Such payments to Safford shall continue until Graham obtains approval from the
ACC, CFC, or any other lienholder, or, in the event of CFC or other lien-holder approval
delay, Graham provides an alternative to lien release satisfactory to Safford and Graham,

such as collateral or indemnity.

7.8  Within ten (10) days after Graham provides notice that it has either obtained the
approvals and releases required by Section 7.5 or that it has provided satisfactory
alternatives as described in Section 7.7, but not sooner than the Final Transfer Date,
Safford and Graham shall notify the escrow agent of the final RCLD Purchase Price
pursuant to Section 7.3 and shall close the sale of the Final Transfer Facilities. The form
and substance of any transfer documentation for the transfer of Final Transfer Facilities
shall be reasonably satisfactory to both Parties and shall warrant that such facilities and
associated real property interests are being conveyed free and clear of any monetary liens.

8. ACC APPROVAL TO MODIFY GRAHAM'’S CC&N.

8.1  Within 120 days after execution of this Agreement, Graham shall file with the
ACC, and shall then diligently prosecute, an application to modify its CC&N to exclude
from its service territory the Safford Service Area. In the application process, Graham
will also notify the ACC of the reservations and provisions herein relating principally to:
(1) Graham’s continuing service in the periods prior to the Initial Transfer Date and Final
Transfer Date; (ii) the transfer of the Initial Transfer Facilities and Final Transfer
Facilities; and (iii) the interim service arrangements described in Section 4.

LKL
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8.2  Safford shall assist Graham in obtaining this ACC approval by providing, at
Safford’s sole expense, a letter and testimony in support of such ACC approval, if

requested by Graham or the ACC.

8.3  If requested by the ACC, Safford agrees to provide a legal description of the
Safford Service Area at its expense.

84  If requested by the ACC, the Parties shall work cooperatively to provide a
description of the areas served by Graham with the Initial Transfer Facilities and the

Final Transfer Facilities.

8.5  If the ACC has not by written order approved such modification to Graham’s
CC&N by June 30, 2010, the Parties will cooperate and work together for an additional
180 day period to attempt to resolve any issues or concems the ACC may have raised
and/or to otherwise effectuate ACC approval of modification to the CC&N. If, by the
end of that additional 180 day period, the ACC has not by written order approved
modification to Graham’s CC&N, and the Parties have not otherwise agreed to further
extend the period to continue working to achieve ACC approval, the 1946 Agreement
will again become effective and reinstated.

8.6 In the event the 1946 Agreement becomes effective and reinstated pursuant to
Section 8.5, the Parties agree to inform the Graham County Superior Court in the
Lawsuits of such reinstatement, and either Party may petition the Court to resume its
proceedings in the Lawsuits. In the event the 1946 Agreement becomes effective and
reinstated pursuant to Section 8.5, the Parties hereby agree that any applicable statute of
limitations, statute of repose, or other applicable time limitation governing or relating to
any of the claims or causes of action that were or could have been raised in the Lawsuits
or that relate to the subject matter of this Agreement, shall be and hereby are tolled and
shall not expire until two years after the date the 1946 Agreement becomes effective and

reinstated.

8.7  If and when the ACC approves the modification to Graham’s CC&N pursuant to
Section 8.1, the Parties will promptly take such actions as are necessary to have the
Lawsuits dismissed with prejudice, with each Party to bear its own costs and attorneys’

fees.

CONDITION OF AND RESPONSIBILITY FOR THE TRANSFER FACILITIES.

9.1 Each Party shall accept the Initial Transfer Facilities, the Final Transfer Facilities,
and any other facilities transferred pursuant to Section 5, and the associated conveyed
real property interests, AS IS and WHERE IS, as of the Initial Transfer Date, the Final
Transfer Date, and the date of transfer of other facilities pursuant to Section 5,
respectively; provided that the conveying Party shall maintain its facilities that are subject
to sale and transfer hereunder in accordance with standard utility practice in the period
prior to the sale and transfer of any such facilities.

S
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9.2  Whenever any facilities and respective associated real property interests are
transferred and conveyed pursuant to Sections 5, 6, and 7, the selling Party shall no
longer hold any right, title, or interest in such transferred facilities and associated real

property interests.

9.3  Further, whenever any facilities and respective associated real property interests
are transferred and conveyed pursuant to Sections 5, 6, and 7, the purchasing Party shall
then be solely responsible for: (i) providing electric service to the customers connected
to such transferred facilities, and (ii) all right, title, interest, operation, maintenance, and
disposition of such transferred facilities and associated real property interests.

10. EASEMENTS.

10.1 The Parties agree that easements required by a requesting Party from the other
Party to enable the requesting Party to perform in accordance with the provisions of this
Agreement shall be made available to the requesting Party without undue cost or delay by
the other Party. Each Party agrees to be reasonable within standard utility practice with
respect to the locations it requests for such easements in the service territory of the other

Party.

10.2  Any easement that has been granted by a Party to the other Party shall not be set
aside by the granting Party so long as the other Party requires such easement to provide
electric service in its service territory pursuant to this Agreement.

11.  ALTERNATIVE DISPUTE RESOLUTION.

11.1  Any question, dispute, or controversy (a “dispute™) arising out of or related to the
terms and/or subject matter of this Agreement shall be submitted in writing by the
Authorized Representative of the disputing Party to the Authorized Representative of the
other Party. The Authorized Representatives shall attempt to resolve any such dispute
within fifteen (15) days of such submittal and presentation.

11.2 In the event the Authorized Representatives are unable to resolve the dispute
within such fifteen (15) days, such dispute shall be submitted by the disputing Party to
arbitration and resolved in accordance with the arbitration procedures set forth as follows:

11.2.1 The Authorized Representatives shall attempt to agree on the selection,
retention, and appointment of a single neutral independent arbitrator with
expertise in the area of the dispute, within ten (10) business days after expiration
of the fifteen (15) day resolution period in Section 11.1 above. The cost of such
single arbitrator shall be shared equally by the Parties. If the Parties fail to agree
upon a single arbitrator within that ten (10) business day period, each Party shall
choose one arbitrator within the next five (5) business days who shall sit on a
three (3) member arbitration panel. Safford shall retain and provide one arbitrator
at its sole expense and Graham shall retain and provide one arbitrator at its sole
expense. Those two arbitrators shall select and retain a third independent
arbitrator, who shall chair the arbitration panel. The expenses,related to the third

.\2 a%% 100f17
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12.

13.

independent arbitrator shall be shared equally by Safford and Graham. In either
case, the arbitrators shall not have any current or past substantial business or
financial relationships with any Party to the arbitration (except prior arbitration).

11.2.2 The arbitrator(s) shall conduct an arbitration of the dispute within twenty
(20) days after appointment (or such shorter or longer time as agreed upon by the
arbitrator(s) and approved by the Parties). The arbitrator(s) shall provide each of
the Parties with the opportunity to be heard and, except as otherwise provided
herein, shall generally conduct the arbitration in accordance with the Commercial
Arbitration Rules of the American Arbitration Association and applicable
substantive law. Except to the extent it would be contrary to or inconsistent with
the provisions herein, the provisions of A.R.S. §§ 12-1501 et seq. shall apply. If
there is a three member panel rather than a single arbitrator, the powers of the
arbitrators, including the power to issue rulings on the merits of the dispute, may

be exercised by a majority.

11.2.3 Unless otherwise agreed by the Parties, the arbitrator(s) shall render a
decision within thirty (30) days following the arbitration, and shall notify the
Parties in writing of such decision and the reasons for it, but without the necessity
of detailed findings of fact and conclusions of law. In the discretion of the
arbitrator(s), the ruling may include an award of the prevailing Party’s costs and
reasonable attorneys’ fees against the other Party. The decision of the
arbitrator(s) shall be final and binding on the Parties, and judgment on the award
may be entered in any court having jurisdiction. The decision of the arbitrator(s)
may be opposed or modified in accordance with and for the reasons set forth in
ARS. §§ 12-1512 and 1513.

SPECIFIC PERFORMANCE.

In addition to such other remedies as may be available under applicable law, the Parties
acknowledge that the remedies of specific performance and/or injunctive relief shall be
available and proper through an arbitration proceeding pursuant to Section 11 in the event
any Party fails or refuses to perform its duties hereunder.

AUTHORITY FOR THIS AGREEMENT.

13.1 Graham and Safford each represent and warrant that the person signing this
Agreement on its behalf has full authority to execute this Agreement, and that it has taken
all action necessary or appropriate under applicable law and the organizational
documents of such Party to make this Agreement the valid and binding obligation of such
Party, enforceable in accordance with its terms.

13.2 Graham represents and warrants that it is an Arizona non-profit electric
~ cooperative that was incorporated in 1945 and is duly formed, validly existing, and in
good standing pursuant to the laws of the State of Arizona and the full power and
authority to enter into this Agreement. /g
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14.

15.

16.

17.

13.3  Safford represents and warrants that it is an Arizona municipal corporation duly
formed, validly existing, and in good standing pursuant to the laws of the State of
Arizona and has the full power and authority to enter into this Agreement.

ENTIRE AGREEMENT.

Together with the contemporaneously executed Wheeling and Transmission Agreement,
this Agreement constitutes the entire agreement between the Parties with respect to the
subject matter hereof, and may be modified only by a written instrument signed by the

parties hereto.

EXHIBITS.

Each Exhibit identified in and attached to this Agreement is hereby incorporated in and
made a part of this Agreement as if set forth in its entirety wherever referenced in this
Agreement, and may be modified or replaced by a substitute Exhibit only upon the
mutual agreement of both Parties evidenced by their signatures on the substitute Exhibit
together with identification of the prior Exhibit and the effective date of substitution.

COOPERATION IN TRANSFER OF RECORDS AND SERVICE.

Each Party shall promptly cooperate with the other Party in all reasonable respects to
provide for a smooth and uninterrupted transition of electric service to each customer
affected by this Agreement, including without limitation by providing the other Party
customer lists, addresses, billing information, load histories, and other relevant account
information necessary or convenient to facilitate the accurate identification of all
customers affected, the delivery by the Parties of notices of the transition, and the
provision of continued and uninterrupted electric service to all such customers.

NOTICES.

Any notice or other written communication to or upon Safford or Graham pursuant to this
Agreement shall be deemed properly made and received if made in writing and addressed
to the person(s) and address(es) for Safford and Graham set forth below, and shall be
effective (i) three days after it is deposited and post-marked with the United States Postal
Service, postage prepaid, return receipt requested, or (ii) upon hand delivery:

If to Graham:

General Manager (2
Graham County Electric Cooperative, Inc. :

9 West Center Street
Pima, Arizona 85543

TN

g \
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With a copy to:

Michael M. Grant

Gallagher & Kennedy, P.A.

2575 East Camelback Road # 1100
Phoenix, Arizona 85016-9225

If to Safford:

City Manager

City of Safford

717 Main Street

Safford, Arizona 85548-0272

With copies to:

City Attorney

City of Safford

717 Main Street

Safford, Arizona 85548-0272

K.R. Saline & Associates
160 North Pasadena, # 101
Mesa, Arizona 85201-6764

Routine correspondence regarding mutual discussions, negotiations, deliberations,
transactions, or operations may be made by electronic mail, facsimile, telephone, or such
other means as the Parties may mutually determine from time to time in furtherance of
efficient, effective, and cooperative communication.

18. UNCONTROLLABLE FORCES.

No Party shall be considered to be in default in the performance of its obligations
hereunder when a delay in or failure of performance shall be due to an Uncontrollable
Force. The term "Uncontrollable Force" shall mean any cause beyond the reasonable
control of the Party affected, which by exercise of due diligence such Party could not
reasonably have been expected to avoid, and which by exercise of due diligence it shall
be unable to overcome, including but not restricted to failure of facilities, flood,
earthquake, storm, fire, lightning, epidemic, war, riot, civil disturbance or disobedience,
labor dispute, shortage of labor, fuel, transportation, or material, sabotage, regulation or
restriction imposed by governmental or lawfully established authority, or restraint by
court order or public authority. Nothing contained herein shall be construed to require a
Party to settle any strike or labor dispute in which it may be involved. Any Party that
fails to fulfill any of its obligations hereunder by reason of an Uncontrollable Force shall
give prompt notice, followed by written notice of such fact to the other Party and an
estimate, if possible, of when the Party claiming the Uncontrollable Force believes in
good faith that the Uncontrollable Force will end and that performance will resume. The
Party claiming the Uncontrollable Force shall exercise due diligence to resume the

performance of such obligation(s) with all reasonable dispatch. j % 2
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19.

20.

21

22.

23.

24,

25.

BINDING ON SUCCESSORS AND ASSIGNS.

It is intended that all of the provisions of this Agreement shall inure to the benefit of and
shall be binding upon the Parties hereto, their legal representatives, successors, and
assigns. Neither Party shall transfer or assign all or any portion of its rights or
obligations under this Agreement without the prior written consent of the other Party,

which consent shall not be unreasonably withheld or delayed.

TIME OF THE ESSENCE.

Time is of the essence with respect to the performance of all terms, covenants,
conditions, and provisions of this Agreement. If the date or deadline for any notice, act,
or event required or contemplated by the terms of this Agreement falls on a Saturday,
Sunday, or legal holiday, such date or deadline shall continue over to the next following

day that is not a Saturday, Sunday, or legal holiday.

COOPERATION.

The parties hereto shall execute, acknowledge, and deliver such other instruments and
documents as may be necessary or appropriate to carry out the full intent and purpose of
this Agreement. :

ARIZONA LAW GOVERNS.

This Agreement and the rights of the parties hereto shall be interpreted, governed, and
construed in accordance with the laws of the State of Arizona.

WAIVER.

Either of the parties shall have the right to excuse or waive performance by the other
party of any obligation under this Agreement by a writing signed by the Party so
excusing or waiving. No delay in exercising any right or remedy shall constitute a waiver
thereof, and no waiver by either Party of the breach of any provision of this Agreement
shall be construed as a waiver of any preceding or succeeding breach of the same or any

other covenant or condition of this Agreement.

COUNTERPARTS.

This Agreement may be executed in any number of counterparts, each of which shall be
an original, but all of which shall constitute one and the same instrument.

TERM.

This Agreement shall continue and remain in effect in perpetuity, unless and until it is
modified or terminated by mutual written agreement of the Parties.

XL
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26. INTERPRETATION.

This Agreement is the result of negotiations between the Parties and, accordingly, shall
not be construed for or against any Party regardless of which entity drafted this
Agreement or any portion thereof.

27.  CONFLICT OF INTEREST.
Notice is hereby given of the provisions of A.R.S. § 38-511.

IN WITNESS WHEREQF, the City of Safford and Graham County Electric Cooperative, Inc.
have caused this Territorial Settlement Agreement to be executed, attested, and delivered by their

respective duly authorized executives.

CITY OF SAFFORD

ﬁ%ﬂ %”"‘“ Date: 18 ,} 19 !0??

Name: ?amw . Green

Title: MAYR ATTEST By:
City Clerk
/

APPROVED AS TO FORM:
By:

Moyes, Sellers & Sims,

Special Outside Counsel
GRAHAM COUNTY ELECTRIC COOPERATIVE, INC.
By: %ﬂd@m Dae: )R~ )8 -0 &

Name: [o/Fp(F R6BERT L Ap 5 N

Title: BoarD /e s, pevT ATTEST By: M
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EXHIBIT B
SAFFORD SERVICE AREA

Using a starting point at Hwy 181 and the north bank of High Line Canal at existing Safford City Limits, going east along
the north bank of the Highline Canal to the west side of Welker Lane, going north on the west side of Welker Lane to
20th street, then continuing north across 20th street along the west bank of Graveyard Wash to Union Canal. Then going
east along the noith bank of the Union Canal intersecting the existing Safford City limits at the point where the Union
Canal and Hwy 70 intersect. Continuing east and then north following the existing Safford City Limits to the northeast
comer of the existing Safford City Limits; tuming northwest following the center of the Gila River bottom to the
intersection of the center of the Gila River bottom and the west boundary of Township 7 South and Range 28 East. Then
going south along the west boundary of Township 7 South and Range 26 East to the northwest comer of the existing
Safford City limits, then following the existing Safford City Limits south then east then north ending back at the
intersection of Hwy 181 and the north bank of the Highline Canal “starting point”. Note all references to the “existing
Safford City Limits’ on this Exhibit are the official Safford City Limts as of August 2008,

W %:/JZZ
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EXHIBIT 4



. THENCE S00'01"47°W, A DISTANCE OF 94.89 FEET

A LEGAL ESCH'P‘TDN (PER CHICAGO TITLE INSURANCE OO, COMMITMENT #20001922 oF 7/2/08)

THAT CERTNN PORTION OF THE SOUTHWEST QUARTER OF SECUON A TO\\NSHKP 7 SOUTH. RANGE 26
EAST, GILA AND SALT RIVER MERID(AN. GRAHAN COUNTY, ARIZONA, BEING MORE PARTICULARLY

DESCRIBED AS FOLLOWS:

COMMENCING AT THE SOUTHWEST CORNER OF SAID SECTION 7, BEING A 2 INCH BRASS CAP IN A
HANDHOLE, FRON WHICH THE WEST QUARTER CORNER OF SAID SECTION 7, BEING A 8/8 INCH REBAR,
BEARS N 00°06'40"F, A DISTANCE OF 2038.82 FEET , _

THEPiC! NOO'08'40"F, ALONG THE WEST LINE OF SAID SECTION 7, A DISTANCE OF 657.51 FEET;

THEN(Z LEAVING SAID WEST UINE, SB9'83'20°E, A DISTANCE OF 4000 FEET TO THE EAST RIGHT OF
WAY OF 20TH AVENUE AND THE W

THENCE NOO'06'40"F, PARALLEL WITH SAID WEST LINE, A DISTANCE OF 150.00 FEET;
THENCE SB9'ST'20°F, A DISTANCE OF 10.00 FEET: -

THENCE NOG'08’40F, PARALLEL WTH SAID WEST LINE, A DISTANCE OF 68.17 FEET)
THENCE SOUTH 89'53'20°E, A DISTANCE OF 215.00 FEET

THENCE NOO'S'40'E, PARALLEL WTH SAID WEST LNE, A DISTANCE OF 424.97 FEET,
THENCE N89'SI'20°W, A DISTANCE OF 218.00 FEET;

THENCE NOO'0S40°E, PARALLEL WITH SAID WEST LINE, A DISTANCE OF 39,61 FEET,

THENCE S89°33'20°F, A DISTANCE OF 227.00 FEET;

THENCE NO0'08'40°F, A DISTANCE OF 204.60 FEET TO A POINT ON A NON-TANGENT CURVE CONCAVE
NORTHEASTERLY, HAVING A RADIUS OF 2014.79 FEET WHICH BEARS N24'58'15"E, ALSO BEING THE

" SOUTHERLY RIGHT OF WAY LINE OF U.S. HIGHWAY 70;

THENCE EASTERLY, ALONG SAID CURVE TO THE LEFT AND SAID SOUTHERLY RIGHT OF WAY. THROUGH A
CENTRAL ANGLE OF 00°51°03°, AN ARC LENGTH oF 43.28 FEET; .

THENCE LEAVING SAID RIGHT OF WAY, S83:22°29°W, A DISTANCE OF 13,81 FEET
THENCE S00'05'58"W, A DISTANCE OF 45.18 FEET:
THENCE S89'65'38°, A DISTANCE OF 31.08 FEET;
THENCE S66"18'02°F, A DISTANCE OF 49.88 FEET;

THENCE $89°58'{3"E, A DlSTANCE oF 88.82 FEET;

THENCE N00‘01’47"E. A DISTANC! OF 84.62 FEET TO A POINT OF CURVE; THENCE N..ONO A CURVE TO
THE RIGHT HAVING A-RADIUS OF 54.50 FEET, AND A CENTRAL ANGLE OF 19°35'51", AN ARC LENGTH OF
18.64 FEET, AND A CHORD THAT BEARS N09‘50’02'E. A DISTANCE OF 18.58 FEET}

THENCE 889‘55'36'!. LEAVING SAID CURVE, A DISTANCK oF 23.74 F'EET‘ '
THENCE 900'04'24'\", A DISTANCE OF 83.12 FEET

THENCE $89°35'36" !, A D!STANC! OF 10.00 FEET;

THENCE 900'04'24'% A D!STANOE OF 208.00 FEET;

THENCE 889'55'36'5, A D!STANC! OF 20.00 FEET;
msncc 300‘04'24'91. A DISTAth OF 2,78 FEET T0 A PO!NT ON A NON-TANGENT CURVE;

o




118.24 FEET, AND A CHORD THAT BEARS S25°40'34°E, A DISTANCE OF 113.03 FEET TO A POINT ON A
3 OF 180.50 FEET; THENCE ALONG SAID CURVE TO THE RIGHT, HAVING

REVERSE CURVE HAVING A RADIU , ,
A CENTRAL ANGLE OF 2642'50%, AN ARC LENGTH OF 82.59 FEET, AND A CHORD THAT BEARS

3$320239°F, A DISTANCE OF 81.87 FEET;
THENCE LEAVING SAD CURVE, NE93'20°E, A DISTANCE OF 247.39 FEET
THENCE SO0'0K'00"W, A DISTANCE OF 38.87 FEET; -
THENCE SS9THO0°E, A DISTANCE OF 23044 FEET:
THENCE SO00#00"W, A DISTANCE OF 568.60 FEET;
THENCE S89'S6'00°F, A DISTANCE OF 10.59 FEET;
THENCE SO0U#00W, A DISTANCE OF 1400 FEET
 THENCE NB9'S8'00°W, A DISTANCE OF 10.59 FEET; .
THENCE S00'04'00"W, A DISTANCE OF 260.21 FEET TO THE NORTH RIGHT OF WAY OF 8TH STREET;
THENCE N89*48'13°W, ALONG SAID RIGHT OF WAY, A DISTANCE OF 51.90 FEET
THENCE SASTT'AT™W, A DISTANCE OF 53.03 FEET, |
THENCE N89S7'30°W, A DISTANCE OF 8207 FEET: .
THENCE N83'24'24°W, A DISTANCE OF 180.79 FEET;
THENCE NBS35'20°W, A DISTANCE OF 100.31 FEET;
THENGE NA#4G'13'W, A DISTANCE OF 17.60 FEET,
THENCE NEG'4813"W, A DISTANCE OF 60.01 FEET;
 THENCE SAS13'47°W, A DISTANCE OF 28.48 FEET:
-~ THENCE NBZ'4T'42°W, A DISTANCE OF 193.07 FEET
| THENCE N8E'3S'20°W, A DISTANCE OF 98.84 FEET;
| THENCE NA4'48'13"W, A DISTANCE OF 10,39 FEET;
" THENCE N89'45'31"W, A DISTANCE OF 63.84 nzm
THENCE SAS134T*W, A DISTANCE OF 17.68 FEET; | .
 THENCE NE9'4€'13°W, A DISTANCE OF 138.08 FEET, | -
THENCE N44'52'19°W, A DISTANCE OF 18.13 FEET TO THE EAST RIGHT OF WAY OF 20TH AVENUE;
THENGE NOO'OS'40"E, ALONG SNO RIGHT OF WAY, A DISTANCE OF 54274 FEET TO THE PONT OF




EXHIBIT 5




“City of Safford

A great place to live, work; and visit

717 Main Street

P.O. Box 272

Safford, AZ 85548-0272
Phonge: (928) 348-31060
FAX: (928) 348-3111
TDD: (928) 428-0778

April 14, 2009

Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona

Re: Application of Graham County Electric Cooperative to Amend its Certificate of
Convenience and Necessity and to Transfer Certain of its Assets to the City of Safford /

DOCKET NO. U-01749A-09-

Dear Commissioners,

On behalf of the City of Safford, I want to express our strong support for the application
of Graham County Electric Cooperative (the “Cooperative”). The application seeks to
amend the Cooperative’s certificate of convenience and necessity to exclude the Safford
electric service area from the Cooperative’s certificated area (subject to certain
exceptions) and 1o transfer certain electric service facilities to the City of Safford.

The City of Safford and the Cooperative have had years of contention about the meaning
of the 1946 agreement between the parties. The application is the product of long
negotiations to replace the 1946 agreement with the Territorial Settlement Agreement
attached to the Cooperative’s application. Replacement of the 1946 agreement is in the
public interest and will promote the public health and welfare of the customers of the
City of Safford and the Cooperative. We urge you to approve the application.

Sincer_e/ly,,

Ron Gr n, Mayor
City @‘f;Sez;fford
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BEFORE THE ARIZON.?%ﬁ%&PQ%I%NB%OMMISSION

COMMISSIONERS

KRISTIN K. MAYES, Chairman
GARY PIERCE

PAUL NEWMAN

SANDRA D. KENNEDY

BOB STUMP

IN THE MATTER OF THE APPLICATION OF Docket No. E-01749A-09-0185
GRAHAM COUNTY ELECTRIC COOPERATIVE,
INC. TO AMEND ITS CERTIFICATE OF

CONVENIENCE AND NECESSITY AND TO GRAHAM COUNTY ELECTRIC
TRANSFER CERTAIN OF ITS ASSETS TO THE COOPERATIVE’S RESPONSE
CITY OF SAFFORD TO THE STAFF REPORT

Graham County Electric Cooperative, Inc. (“Graham” or the “Cooperative”) submits this
response to the Staff Report in this matter dated October 19, 2009 (the “Staff Report™).

The Staff Report concludes that Graham’s Application to Amend its Certificate and to
Transfer Certain of its Assets to the City of Safford (“City”) is “consistent with the terms of the
[Territorial Settlement Agreement] and is in the public interest.” Staff Report, p. 6. Staff
recommends that the Commission approve the Cooperative’s requests to (1) modify its CC&N as
described in the Application and (2) approve the transfer of the infrastructure serving Wal-Mart
to the City on January 1, 2013.

Graham agrees with the conclusions and recommendations of the Staff Report. This
response is directed to clarifying a few factual issues and also will provide an update of the
Application’s Exhibit 3 listing of customer locations and areas the Cooperative will continue to
serve until January 1, 2016.

The Executive Summary and the first paragraph of page 2 of the Staff Report discuss the

counter lawsuits between Graham and the City which continue to pend in the Graham County
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Superior Court." To clarify the restraint on “both parties” reference in that discussion, the
Superior Court instead issued a preliminary injunction which restrained the City from providing
electric service to the Wal-Mart SuperCenter until it acquires the Graham facilities serving that
load. Since that injunction issued in July 2005, the Cooperative has been serving Wal-Mart’s
electric needs and, under the terms of the Territorial Settlement Agreement (“TSA”), will
continue to do so until January 1, 2013.

At the sixth line of the final paragraph of page 1 of the Executive Summary, it should
read “within the redefined SSA, from January 1, 2009 through December 31, 2015 instead of
December 31, 2016. Also, the last sentence of the second paragraph of the Staff Report at page 2
right before the quote in the Territorial Settlement Agreement discussion should read, “However,
the TSA authorizes Graham”, not Safford, “to continue to serve certain customers loads within
the Safford Service Area...”

Finally, attaéhed hereto as Exhibit A is an updated Exhibit 3 to the Application. As
discussed in the final sentence of the first full paragraph on page 5 of the Staff Report, it brings
current the customer locations which the Cooperative has commenced serving pursuant to
Section 4.4 of the TSA since the Application was filed and will continue to serve until January 1,
2016. The final page of Exhibit A identifies a trailer park and two subdivisions which the
Cooperative also will continue to serve until the facilities are transferred to Safford pursuant to
Section 7 of the TSA.

In conclusion, the Cooperative requests that the Commission enter its order (1) modifying
Graham’s CC&N to exclude the Safford Service Area with the exception of (a) the Wal-Mart

SuperCenter load until January 1, 2013 and (b) the areas and customer locations described in

! These lawsuits will be dismissed following Commission approval of the Application. TSA, Section 8.7.

2
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Exhibit 2 to the Application and more specifically identified in Exhibit A attached hereto and

(2) authorizing the Cooperative to transfer to Safford its distribution facilities related to service

of the Wal-Mart property and load as of January 1, 2013.

RESPECTFULLY SUBMITTED this 3" day of November, 2009.

Original and 13 copies filed this
3" day of November, 2009, with:

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Copies of the foregoing delivered this
3" day of November, 2009, to:

Maureen Scott

Legal Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Alexander Igwe

Utilities Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

GALLAGHER & KENNEDY, P.A.

o WbV hac—

Michael M. Grant

2575 East Camelback Road

Phoenix, Arizona 85016-9225

Attorneys for Graham County Electric
Cooperative, Inc.
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Copies of the foregoing mailed/e-mailed
this 3™ day of November, 2009, to:

Jane L. Rodda

Administrative Law Judge
Hearing Division

Arizona Corporation Commission
400 West Congress

Tucson, Arizona 85701-1347

Jeffrey C. Zimmerman

Moyes, Sellers & Sims

1850 North Central Avenue, Suite 1100
Phoenix, Arizona 85004

Attorneys for the City of Safford

RN
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EXECUTIVE SUMMARY
GRAHAM COUNTY ELECTRIC COOPERATIVE, INC.
DOCKET NO. E-01749A-09-0185

On April 17, 2009, Graham County Electric Cooperative, Inc. (“Graham” or
“Cooperative”) filed an application with the Arizona Corporation Commission (“Commission”)
for authorization to amend its Certificate of Convenience and Necessity (“CC&N”) and to
transfer certain of its assets to the City of Safford (“Safford” or “City”).

Graham is a non-profit electric distribution cooperative, certificated by the Commission
in Decision No. 33006, dated April 6, 1961, to operate and maintain an electrical system in most
areas of Graham County. The Cooperative serves areas located south and east of the San Carlos
Apache Indian Reservation, but excludes areas within the corporate boundaries of the City and
the Town of Thatcher. Graham currently serves approximately 6,200 members through rates and
charges that were approved by the Commission in Decision No. 70289, dated April 24, 2008.

The City of Safford (“Safford” or “City”) is a municipal corporation that operates electric
distribution systems Wlthm and outside its corporate boundaries.

Graham states that prior to 1946, the Arizona General Utilities Company (“AGU”) was
the sole provider of electric service within Graham County. In 1946, Graham, Safford and the
Town of Thatcher (“Thatcher”) jointly acquired the assets of AGU. On January 22, 1946,
Graham, Safford and Thatcher entered into a joint contract (“the 1946 Agreement”) whereby
Safford and Thatcher acquired the assets within their respective boundaries whlle Graham
purchased the remaining assets.

Graham claims that the City has exercised an Acquisition Clause in the 1946 Agreement,
in annexing portions of its CC&N. Further, the Cooperative states that ambiguity surrounding
interpretations of the 1946 Agreement has over the years resulted in many litigations. Graham
and the City have pending counter lawsuit at Graham County Superior Court. As a result of the
pending litigation, the Graham County Superior Court issued a preliminary injunction in 2005,
restraining both parties from providing electric service to the Wal-Mart Supercenter.

On January 1, 2009, Graham and the City entered into a Territorial Settlement Agreement
(“TSA”), in an attempt to fully resolve all issues surrounding service rights and obligations with
the common service area. The TSA delineated a geographic area, known as the Safford Service
Area (“SSA”), which with certain exceptions, is the area Safford has the right to serve under the
terms of TSA. The TSA also authorizes Graham to continue to serve its ¢xisting cu
within the redefined SSA, from January 1, 2009 through December 31, 2016. Further, the TSA
permits Graham to sign-on new customers during the intervening period, only when the City
does not have the facilities to serve the new customer, at the time of requesting service. Further,
the TSA requires Graham to file a new application, no later than January 15, 2015, for
Commission authority to transfer to the City, its customers and facilities within the SSA,
effective January 1, 2016. In addition, the TSA provides for Graham to serve the Walmart
Property and load (“Walmart”) through December 31, 2012. Effective January 1, 2013, the

E-01749A-09-0185
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Cooperative is required to transfer the Walmart as well as the facilities for serving the load to
Safford. In exchange, Graham would assume the right and responsibility for serving the Safford
Municipal Airport. Also, the City will swap its distribution facilities for serving the Airport to
Graham, in a quid pro quo transaction.

In this application, Graham seeks Commission authorization to:

1. Modify its CCN to exclude the SSA, subject to the exception sought in (2) below.
Retain the areas where it currently has customers and facilities within the SSA in
its CC&N, through December 31, 2015.

3. Modify its CC&N to include Walmart, through December 31, 2012.

4. Modify its CC&N to exclude the Walmart, and transfer its distribution facilities
for serving Walmart to Safford, effective January 1, 2013, with no further action

of the Commission.

Staff has reviewed Graham’s application and determined that the above transactions are
in the public interest. Staff agrees with the Cooperative that the benefits of approving this
application, far exceeds the demerits of a denial. First, it eliminates all disputed issues relating to
the 1946 Agreement, and resolves pending litigations. Second, it eliminates the risk of the City
obtaining Graham’s customers and facilities within the SSA, by means of an Acquisition Clause
in the 1946 Agreement; which the Cooperative considers to be unfavorable. Third, the TSA

“provides Graham with the opportunity to continue to serve its existing customers, and some

opportunity to obtain new customers. As a result of this provision, the Cooperative’s customers
will not be immediately impacted by this transaction, but would have a lengthy transition period.

- Finally, it resolves all territorial disputes, and provides for an agreed-upon process for service

territory expansion by both parties. Based on these factors, Staff recommends approval of this
application.

E-01749A-09-0185
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BACKGROUND

On April 17, 2009, Graham County Electric Cooperative, Inc. (“Graham” or
“Cooperative”) filed an application with the Arizona Corporation Commission (“Commission”)
for authorization to amend its Certificate of Convenience and Necessity (“CC&N™), and to
transfer certain of its assets to the City of Safford (“Safford” or “City”).

Graham is a non-profit, electric distribution cooperative certificated by the Commission
in Decision No. 33006, dated April 6, 1961, to operate and maintain an electrical system in most
areas of Graham County. The Cooperative serves areas located south and east of the San Carlos
Apache Indian Reservation, but excludes areas within the corporate boundaries of the City and
the Town of Thatcher. Graham currently serves approximately 6,200 members through rates and
charges that were approved by the Commission in Decision No. 70289, dated April 24, 2008.

- The City of Safford (“Safford” or “City”) is a municipal corporation that operates electric
distribution systems within and outside its corporate boundaries.

Graham states that prior to 1946, the Arizona General Utilities Company (“AGU”) was
the sole provider of electric service within Graham County. In 1946, Graham, Safford and the
Town of Thatcher (“Thatcher”) jointly acquired the assets of AGU. On January 22, 1946,
Graham, Safford and Thatcher entered into a joint contract (“the 1946 Agreement”) whereby
Safford and Thatcher acquired the assets within their respective boundaries while Graham
acquired the remaining assets. The 1946 agreement had an “Acquisition Clause”, which states as
follow:

“Safford and Thatcher, or either, upon the annexation or extension of
their corporate limits, at any time in the future, of territory adjacent to
either of the said towns, shall be sold the distribution facilities then
existing in any such territory and owned by the Co-op upon a replacement
new cost less depreciation basis, with no goodwill or going concern
element considered, and in no event shall the Co-op require that
condemnation proceedings be instituted for such acquisition.”

Graham reports that since 1961, Safford has exercised the above Acquisition Clause in
annexing several part of its certificated territory. Further, Graham states that because the 1946
Agreement was somewhat ambiguous, there have been on-going disputes between Safford and
the Cooperative, regarding (1) rights, obligations and duties under the 1946 Agreement and
Arizona laws, (2) provision of service to areas annexed by Safford, and (3) the correct
interpretation and application of the Acquisition Clause. These disagreements have resulted in
two litigations, ultimately decided by the Arizona Supreme Court. Graham cites the two cases as
Graham County Elec. Coop. v Town of Safford, 84 Ariz, 15,322 P.2d 1078 (1958) (“Graham I')
and Graham County Elec. Coop. v Town of Safford, 95 Ariz, 174, 388 P.2d 169 (1963) (“Graham
II”). As of date, Graham and Safford have pending counter lawsuits, regarding which entity has
the right to serve certain portions and customer loads within Safford. According to Graham,
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these counter lawsuits have been consolidated into a single case, titled City of Safford
(Plaintiff/defendant) v. Graham County Cooperative Electric (Plaintiff/defendant), in Graham
County Superior Court Case Nos. CV2005-081 and CV2005-083 (“the Litigation”). As a result
of the pending Litigation, the Graham County Superior Court issued a preliminary injunction in

2005, restraining both parties from providing electric service to the Wal-Mart Supercenter.

TERRITORIAL SETTLEMENT AGREEMENT

On January 1, 2009, Graham and Safford entered into a comprehensive Territorial
Settlement Agreement (“TSA”), in an attempt to fully resolve all disputed issues relating to the
1946 Agreement and the pending Litigations. The purpose of the TSA is to provide:

“_.for a more orderly, mutually beneficial and rational allocation of
electric service responsibilities within the corporate limits of Safford as
they have expanded and as they will continue to expand from time to time
in the future....”

By the TSA, the parties have delineated a geographic area, known as the Safford Service
Area (“SSA™), which with certain exceptions, is the area Safford has the right to serve under the
terms of agreement. The SSA encompasses the city limits, including areas in which Safford
currently provides service, and certain areas in which it anticipates providing service in no
distant future. The TSA requires Graham to seek Commission approval to modify portions of its
CC&N overlapping the SSA, and to transfer certain of its assets to the City. However, the TSA
authorizes Sa#ford to continue to serve certain customers loads within the Safford Service area as

follow: g yah am

“The Cooperative’s CC&N will continue to include, and GCEC will have
the right and obligation to serve, all of the existing loads and customers
within the Safford Service Area that the Cooperative was serving as of
January 1, 2009. These areas depicted on Exhibit 2 hereto, which shows
the location of the Cooperative s distribution facilities (identified thereon
in red as “GCEC Conductors”) existing as of January 1, 2009 within the
Safford Service Area that are used to serve existing loads and customers.
To provide further clarity, a detailed list of the existing loads and
customers covered by this exception is attached thereto as Exhibit 3.” '

As indicated above, the TSA provides for Graham to continue to serve its existing
customers of record, as of January 1, 2009, within the redefined SSA, through December 31,
2015. The Cooperative currently serves approximately 682 customers within the TSA. On
January 1, 2016, Graham is required by the TSA to transfer to Safford, all its customers and
electric infrastructure within the SSA. To effectuate this provision, the TSA requires Graham to
file a new application with the Commission, no later than January 15, 2015. The prospective
application will request the Commission to delete any portion of its CC&N overlapping the SSA,
and for authorization to transfer all its assets within the SSA to Safford, effective January 1,

E-01749A-09-0185
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2016. Upon approval of the January 15, 2015 filing, Safford will become the sole provider of
electric service within the SSA.

Between January 1, 2009 and December 31, 2015, the TSA authorizes Graham to
continue to sign-on two classes of prospective customers within the SSA. First, the TSA allows
Graham to serve new or temporary loads that Safford does not have the necessary infrastructure
to connect at the time service is requested. Second, Graham may provide service to new
customers that request electric service directly from the Cooperative, prior to Commission
approval of this application.

As it relates to the Walmart Supercenter load (“Walmart™), the TSA provides as follow:

“Through December 31, 2012, the Cooperative’s CC&N will include, and
the Cooperative will have the right and obligation to continue to serve, the
Wal-Mart SuperCenter load, which is located within the Safford Service
Area on a parcel of land in Safford bordered by 20" Avenue on the west
and 17" avenue on the east, and by highway 70 on the north and 8" Street
on the south, and which is more particularly described in Exhibit 4 hereto.
The TSA provides that, subject to commission approval, Safford will then
take over service to the Wal-Mart load on January 1, 2013, and GCEC
will at that time convey to Safford is distribution facilities used in
providing electric service to the Wal-Mart load.”

 Under the terms of the TSA, Graham is permitted to serve Walmart through December

31, 2012. On January 1, 2013, Graham will transfer Walmart and its infrastructure related

- thereto, to Safford. Concurrent with this transfer, Graham would assume responsibility for

serving the Safford Municipal Airport properties (“Airport”™) from Safford, and acquire the City’s

infrastructure for serving the Airport, in a quid pro quo transaction. Because the Airport is

currently within the Cooperative’s CC&N, Graham contends that it would not require
Commission prior authorization to serve the load.

THE TRANSACTION

The Cooperative seeks Commission authorization to:

1. Subject to the terms of the TSA as described in (2) below, delete the portion of
Graham’s CC&N within the redefined SSA.

2. Modify the Cooperative’s CC&N to include areas and customers within the SSA,
as described in Section 13(a) of this application.

3. As it relates to Walmart, the Cooperative seeks Commission authority to:

a. Modify its CC&N to include Walmart, from the effective date of the
Commission decision through December 31, 2012,

E-01749A-09-0185
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b. Delete Walmart from its CC&N, and transfer to Safford its electric
infrastructure dedicated to serving Walmart, effective January 1, 2013.

STAFF ANALYSIS
Engineering Analysis

On July 14, 2009, Staff Engineer, Prem Bahl inspected the proposed SSA, accompanied
by Dennis Kouts, the Cooperative’s Operations Specialist. During this visit, Staff observed both
Walmart and the Airport that would be swapped between Graham and Safford, on January 1,
2013. Staff also observed the distribution facilities that would be transferred by Graham to
Safford, on January 1, 2016'. A listing of Graham’s current customers that would be transferred
to Safford, showing their respective locations, classes and meter numbers is attached to this
application as Exhibit 3. The inventory of facilities relative to these customers will be assessed
and determined prior to the transfer of the remaining facilities on January 1, 2016. According to
the Cooperative, it is in Graham’s best interest to finalize this agreement to preserve the
wheeling revenue from Safford and to save on expensive litigation fees.

Based on a field inspection of Graham’s electric facilities relative to the transfer of Wal-
Mart connection in 2013 and a general review of the distribution system in the Safford Area for
transfer in 2016, including discussions with the Cooperative’s representatives, Staff concludes
that the transfer of assets in the SSA is reasonable under the terms of the TSA, and is in the
public interest. Staff does not believe that a detrimental impact to service reliability will occur as
a result of the transfer. That is because the Cooperative will reconfigure the system by
disconnecting its feed into the current load center and let Safford connect the affected customers
to its present distribution system. Based on Staff’s aforementioned engineering review and
inspection of the electric facilities to be transferred by Graham to Safford, Staff recommends that
the Cooperative’s application to amend its CC&N and transfer certain facilities to Safford per the
TSA be approved. Detail Engineering Analysis is attached as exhibit A.

Analysis of the Transaction l

Existing and Prospective Customers within the SSA

Graham is requesting the Commission authority to delete the redefined SSA from its
CC&N, except for portions of the SSA where it currently serves approximately 682 customers.
The TSA authorizes Graham to continue to serve these customers through December 31, 2015.
Also, the TSA authorizes Graham to sign-on new customers during the intervening period, only
when Safford does not have the facilities to serve such a prospective customer. Graham states
that such prospective customers will be served through a Borderline Agreement between the
Cooperative and the City, subject to Commission approval. The TSA requires Graham to file a

' 1n accordance with the terms of the TSA, the distribution system, shown in red on Exhibit PB-1, and the customers
being presently served by Graham will continue to be served by the Cooperative until December 31, 2015. These
customers and the said distribution system facilities will be transferred to Safford on January 1, 2016.

E-01749A-09-0185
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new application, no later than January 15, 2015, for Commission authority to transfer all its
customers and electric infrastructure within the SSA to Safford, effective January 1, 2016.

Staff’s analysis indicates that the Company’s proposal will result in fragmentation of
Graham’s CC&N within the SSA. As shown on the Cooperative’s Exhibit 2 attached herewith,
its customers are located in different portions of the SSA. Because Graham’s customers are not
located in a contiguous area, its subsisting CC&N will be scattered all over the SSA, if the
Commission grants this request. Staff finds that fragmentation of Graham’s CC&N within the
'SSA could result in customer confusion. However, Staff notes that perceived customer
confusion is limited to the intervening period, from the effective date of a decision in this
proceeding through December 31, 2015. In response to this concern, the Cooperative asserts that
because its existing customers are known and the prospect of obtaining new customers is limited
to the terms of the TSA, any customer confusion will be minimal. As shown on Exhibit 3,
attached to this application, the Cooperative has provided a list of its current customers within

the SSA, and agrees to provide an updated list by hearing date.

Staff agrees with the Cooperative that the benefits of approving this application, far
exceeds the demerits of a denial. First, it eliminates all disputed issues relating to the 1946
Agreement, and resolves pending litigations. Second, it eliminates the risk of the City obtaining
Graham’s customers and facilities that are within the SSA, by means of an Acquisition Clause
provided for in the 1946 Agreement; which the Cooperative considers to be unfavorable. Third,
the TSA provides Graham with the opportunity to continue to serve its existing customers, and
some opportunity to obtain new customers, through December 31, 2015. As a result of this
provision, the Cooperative’s customers will not be immediately impacted by this transaction, but
would have a lengthy transition period. Finally, it resolves all territorial disputes, and provides
for an agreed-upon process for service territory expansion by both parties. Based on these
factors, Staff concludes that it is in the public interest to approve Graham’s request to modify its
CC&N within the SSA, as discussed above.

Staff did not find it necessary to analyze the Company’s proposal to transfer its assets
within the SSA to Safford, effective January 1, 2016. Staff believes that such analysis is best
performed within the scope of its proposed January 15, 2015 filing. At that time, the
Cooperative will be more able to identify such assets, the related sales price and net book value’,
and possible gains or losses relating thereto.

Walmart Property and Load

The Cooperative seeks Commission authority to include Walmart in its CC&N, from the
effective date of a decision in this proceeding through December 31, 2012. According to the
terms of agreement, on January 1, 2013, Graham will transfer Walmart, along with its related
facilities to Safford. In return, Safford will transfer the Airport and the City’s infrastructure for
serving the Airport to Graham, in a quid pro quo transaction. In other words, this transaction

. will be effected through a swap, with no gain or loss to both parties. Finally, the Cooperative is

requesting that the Commission to delete Walmart from its CC&N, effective January 1, 2013,

E-01749A-09-0185




Graham County Electric Cooperative, Inc.
E-01749A-09-0185
Page 6

Staff finds that the TSA relating to this transaction is-in the public interest. First, this
agreement eliminates the legal dispute between Graham and the City regarding each party’s right
to serve the Walmart. Second, it guarantees a significant stream of revenue to the Cooperative
through December 31, 2012. Third, it provides the Cooperative with the ability to earn
continuous stream of income, once it assumes responsibility for serving the Airport. Staff agrees
with Graham’s assertion that because the Airport is currently located within its CC&N, it would
not require Commission approval to commence serving it, effective January 1, 2013. Unlike the
individual customers discussed above, Walmart is a distinct entity with a sizeable load. As a
result, its addition and deletion from Graham’s CC&N will be seamless. Based on these factors,
Staff concludes that the Cooperative’s proposal regarding Walmart is in the public interest.

PUBLIC NOTICE

On September 23, 2009, Graham published a notice of this application in the Eastern
Arizona Courier, a newspaper of general circulation within and around its service territory. The
related Affidavit of Publication was filed with Docket Control on October 2, 2009. Also, on
October 2, 2009, the Cooperative provided an Affidavit of Mailing indicating that the same notice
was mailed to all customers of record as well as 20 property owners holding 40-acres or larger
parcels of undeveloped land, within the SSA.

CONSUMER SERVICE ISSUES

Staff’s inquiry confirmed that Graham was in good standing with the Corporation
Division of the Commission.

Our search of Consumer Services database from 2006 though October 6, 2009, indicates
that the Cooperative had 13 complaints and 4 inquiries. The complaints and inquiries relate
primarily to billing, rate case and service issues. The complaints have been fully resolved and
closed.

CONCLUSION AND RECOMMENDATIONS

Staff finds that Graham’s application to modify its CC&N to be consistent with the terms
of the TSA, and in the public interest.

Staff recommends Commission approval of Graham’s application to modify its CC&N to
exclude the SSA, subject to the exception provided for by the TSA.

Staff further recommends that the Commission grant Graham’s request to modify its
CC&N to include all areas within the SSA, where it currently provides electric service, as
depicted by the red lines shown on the Cooperative’s Exhibit 2, attached herewith.

E-01749A-09-0185
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Staff further recommends that the Commission approve Graham’s application to include
Walmart in its CC&N, from the effective date of the decision in this proceeding through
December 31, 2012. - ,

Staff further recommends that the Commission grant Graham’s request for deletion of
Walmart from its CC&N, effective January 1, 2013.

Staff further recommends approval of Graham’s request for Commission authority to
transfer to Safford, Walmart, as well as its electric infrastructure for serving Walmart, effective
January 1, 2013. Staff recommends that this approval become effective on January 1, 2013, with
no further action of the Commission.

Staff further recommends authorizing Graham to engage in any transactions and to
execute or cause to be executed any documents so as to effectuate the authorizations requested
with the application. Staff recommends that Graham files all pertinent documents evidencing the
consummation of this transaction, no longer than 30 days from the effective date of transaction.

E-01749A-09-0185



ATTACHMENT A

MEMORANDUM

To: Alex Igwe
Executive Consultant
Utilities Division

From: Prem Bahl Qf\b"’

Electric Utilities Engineer
Utilities Division

- Date: October 19, 2009
Subject: Graham County Electric Cooperative, Inc. to Amend its Certificate of
Convenience and Necessity and to Transfer Certain of its Assets to the City of
Safford

Docket No. E-01345A-08-0426

On April 17, 2009, Graham County Electric Cooperativé (“Graham,” “GCEC” or
Cooperative™) submitted an application (“Application”) to the Arizona Corporation Commission
(“Commission”) for authorization to amend its CC&N and to: ‘

¢ Sell GCEC electric assets to the City of Safford (“Safford”) in an area (“Service
Area”) delineated in the Territorial Settlement Agreement (“TSA”) accompanying
the Application. The map of the Service Area is attached herewith as Exhibit PB-
1. The GCEC’s Transmission Map is attached as Exhibit PB-2. ‘

o Relinquish to Safford the right, obligation and responsibility to provide electric
service to the customers in the Service Area as defined in the TSA accompanying
the Application as Exhibit 1. '

Utility Overview

GCEC is a non-profit, electric distribution cooperative, which supplies service to
approximately 6,200 members in Graham County, Arizona. Safford is a municipal corporation
in the State of Arizona, which operates and maintains an electric distribution system within its
corporate boundaries to serve its load. GCEC also operates and maintains the distribution
system to serve its load within the Safford Area (See red distribution lines in Exhibit PB-1).
GCEC and Safford have an Agreement by which Safford can acquire (upon payment and other
conditions) certain electric facilities of GCEC and thereafter provide electric service to

* customers in its corporate boundaries.




Graham County Electric Cooperative, Inc.
To amend its CC&N to transfer its assets to the City of Safford

Page 2 of 3

Background

In 1946, Graham, Safford and the town of Thatcher (“Thatcher”) jointly purchased the electric
system from Arizona General Utilities Company. Safford and Thatcher acquired the facilities
within their respective city limits and Graham acquired the rest of the facilities in Graham
County. In an agreement known as the “46 Agreement,” both municipalities could acquire the
facilities and service territory from GCEC upon annexation for replacement cost less
depreciation.

The TSA was entered into to settle litigation and to preserve GCEC’s wheeling revenue
from Safford. With the completion of the new 69 kV transmission line from the Hackberry
Substation to the Thatcher Plant by Southwest Transmission Cooperative, Inc. (“SWTC”),
Safford would be able to build a new substation in its service territory tapping into this 69 kV
transmission, if it chose to do so. That would result in GCEC losing wheeling revenue from
Safford. One of the motivations for GCEC to enter into the TSA was to preserve its revenue
stream from Safford. '

Staff’s Review of the Electric Facilities

On July 14, 2009, Prem Bahl, Commission Utilities Division Staff (“Staff”) toured the
Service Area, accompanied by Dennis Kouts, Operations Specialist, and observed the Wal-Mart
facility to be transferred to Safford, and the airport facility that would be transferred to GCEC in
exchange of the Wal-Mart transfer. Both transfers are scheduled to take place on January 1,

2013. Staff also observed the distribution facilities that would be transferred to Safford on

January 1, 2016'. A list of the current customers that would be transferred to Safford showing
their respective locations, classes and meter numbers is attached to the Application as Exhibit 3.
The inventory of facilities relative to these customers will be assessed at that time, and
determined prior to the transfer of the remaining facilities on Januaryl, 2016. According to the
TSA, the formula for the cost of facilities to be transferred to Safford in 2016 will be
replacement cost new less depreciation, with a minimum price of $950,000 and a maximum price
of $1,250,000. According to the Cooperative, it is in Graham’s best interest to finalize this
agreement to preserve the wheeling revenue from Safford and to save on expensive litigation
fees. ‘

Conclusions and Recommendations

The Cooperative and the City have spent decades dealing with the difficulties and
vagaries created by the 1946 Agreement. GCEC has incurred a great deal of time and legal
expense in litigation and other disputes with Safford regarding its application and enforcement.
For more than two years, the Cooperative, its Board and other representatives have expended
considerable effort negotiating the TSA as a comprehensive solution to these longstanding

! In accordance with the terms of the TSA, the distribution system, shown in red on Exhibit PB-1, and the customers
being presently served by Graham will continue to be served by the Cooperative until December 31, 2015. These
customers and the said distribution system facilities will be transferred to Safford on January 1, 2016.
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disputes. Both utilities, Safford and GCEC agree that the TSA will best serve not only the short-
and long-term interests of the Cooperative and its members, but the best interests of all residents
of Safford and Graham County.

Based on a field inspection of Graham’s electric facilities relative to the transfer of Wal-
Mart connection in 2013 and a general review of the distribution system in the Safford Area for
transfer in 2016, including discussion with the GCEC Financial Manager Russ Barney, and with
Dennis Kouts, Operational Specialist, Staff concludes that the transfer of assets in the Service
Area to Safford is reasonable under the terms of the Application and is in the public interest.
Staff does not believe that a detrimental impact to service reliability will occur as a result of the
transfer. That is because the Cooperative will reconfigure the system by disconnecting its feed
into the current load center and let Safford connect the affected customers to its present
distribution system.

Therefore, based on Staff’s aforementioned engineering review and inspection of the
electric facilities to be transferred by GCEC to Safford, Staff recommends that the Cooperative’s
Application to amend its CC&N and transfer certain facilities to Safford per the TSA be
approved. \ v
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/ ' ATTACHMENT B

- GALLAGHER & KENNEDY

PA.

| LAW OFFICES Q}_«_ CE’VED

5 2575 EAST CAMELBACK ROAD
a0 pey - 2 Py 5 PHOENJX, ARIZONA 85016-9225

MICHAEL M. GRANT PHONE: (602) 530-8000

DiRECT DiAL: (602) 530-8291
E-MAIL: MMG@GKNET.COM T 3.\ Fax: (602) 530-8500
D ,»“ 7{ 5510 WWW.GKNET.COM
NTRAL

October 2, 2009

HAND DELIVERED

Docket Control

Arizona Corporation Commission - ! F AT

1200 W. Washington St. sirector Utilities
- Phoenix, AZ 85007

Re:  Affidavit of Publication and Affidavit of Mailing in Relation to Graham County
Electric Cooperative, Inc.’s (“GCEC”) Application to Amend Its Certificate of
Convenience and Necessity and Transfer Certain Assets to the City of Safford;
Docket No. E-017494-09-0185 ,

Dear Sir or Madam:

Enclosed are (1) the original and 13 copies of the Affidavit of Publication confirming
published notice in this matter in the Eastern Arizona Courier, a newspaper of general
circulation in Safford, Arizona and (2) the original and 13 copies of GCEC’s Affidavit of
Mailing of the notice in compliance with the requirements of the August 31, 2009 procedural

order.
Your assistance in relation to this matter is appreciated.
Very truly yours,
GALLAGHER & KENNEDY, P.A.
By:
Michael M. Grant
MMG/plp :
10430-13/2243161
Enclosures

cc (w/enclosures): ~ Maureen Scott, Legal Division (delivered)
Alexander Igwe, Utilities Division (delivered)

Original and 13 copies filed with Docket
Control this 2™ day of October, 2009.




' AFFIDAVIT/PROOF OF PUBLICATION

EASTERN ARIZONA COURIER
301AE. Hwy 70 Safford, AZ 85546

| Phone: (928)428-2560/Fax:(928)428-5396

E Mail: mwatson@eacourier.com

I, Doris A. Glenn, being duly sworn deposes and says; that
she is the legal clerk of the EASTERN ARIZONA COURIER,
a newspaper published in the City of Safford, Graham County,
Arizona; that the legal described as follows:

S tiei, d? Q/»Mm Fns b%

b&ﬁ}f/ﬁ o sty Shootrse,
Detkod s, F-OIAA=-(51-0 65

a copy of which is hereunto attached, was first published in

id newspaper in its issue dated ul&ﬁﬂm@&g
20 _m_ and was published in each / 1ssue(s) of said
newspaper for l consecutive weeks/ issues, the last
publication being in the issue dated, y/\¢ pj oMbl 2D,

20N

Signec_lQ\_}L!\:\’L Q)\) \S‘éﬂ\/\/\/\,

OFFICIAL SEAL
MONICA L. WATSON

450
QLT

Subscribed and sworn to before

? PUBLIC - State of Arizona
S NOTAHERAHAMEDUNT% -
day of i | My G@Jﬁj,gxph?ﬁbﬁﬁ )
L MM/% Al ;Ka/c

Notary Public

My Commission expires: December 11, 2010







GRAHAM COUNTY ELECTRIC COOPERATIVE, INC.
GRAHAM COUNTY UTILITIES, INC.
9 West Center Street, P.O. Drawer B
Pima, Arizona 85543

Serving The Beautiful Gila Valley Telephone (928) 485-2451
In Southeastern Arizona ' Fax (928) 485-9491

AFFIDAVIT OF MAILING

I, Than W. Ashby, an employee of the Graham County Electric Cooperative, Inc.
(“GCEC?), certify that on September 22, 2009 I caused to be deposited in the United
States Mail, postage pre-paid, a copy of the attached Notice of Application addressed to
(1) all GCEC members who are actively receiving service in the Safford Service Area as
set forth in Exhibit 3 to the Application and (2) 20 property owners who hold 40 larger,

~e

undeveloped land parcels within the Safford Service Area.

Further your affiant sayeth not.

(Signature of person superintending mailing)

State of /46/% w4

County of ﬂﬂ P e i it
Onthis A Aday of _ Seolombex , A 7 before me personally appeared '7//;‘;#1(/ W ,515;% )/

(Date) #(Month) (Year) {Printed Name of Employee

known (or satisfactorily proven) to me to be the person who executed the
Affidavit of Mailing and acknowledged to me that he/she executed the same.

ZA“""/‘ 7 iw‘ﬁ/ - Stamp/Seal as rcq"u‘

(Signature of Notary Pubfic)

OFFIGIAL SEAL
 SUSAN ROMNEY
3) NOTARY PUBLIC - Stata of Arizona
GRAHAM COUNTY
My Comm, Explres Aug. 2, 2012

A Touchstone Energy® Cooperative KT)(




NOTICE OF APPLICATION BY
GRAHAM COUNTY ELECTRIC COOPERATIVE, INC,
" TO TRANSFER CERTAIN ASSETS TO THE CITY OF SAFFORD
AND AMEND ITS CERTIFICATE OF CONVENIENCE AND NECESSITY
| : DOCKET NO. E-01749A-09-0185

Graham Electric Cooperative, Inc. (“GCEC"), your electric service provider, and the City of Safford have
entered into an agreement which involves the transfer of certain electric service territory—including the
area where you currently receive or may receive electric servico—and the right to supply electricity to
that area from the Cooperative to the City. A map outlining the boundaries of that area is attached.

In general, what this means is that the City will supply electricity to any new customers wanting to
establish service in this area. However, if you currently receive electric service from the Cooperative,

you will continue to be GCEC’s customer until January 1, 2016.

On April 17, 2009, GCEC filed an application with the Arizona Corporation Commission
(“Commission”) to amend its Certificate of Convenience and Necessity to reflect this change in service
territory. The Commission’s docket number for this Application is E-01749A-09-0185. If you have
questions about the Application, please contact the Cooperative at (928) 485-245! and ask for Dennis
Kouts or Steve Lines. The application is also available for review at the Cooperative’s offices at 9 West
Center, Pima, Arizona and at the offices of the Commission in Tucson at 400 West Congress Street, Suite
218, Tucson and in Phoenix at 1200 West Washington Street and on the Commission’s website,

www.azce.gov, by using the eDocket function.

The Commission will hold a hearing on this matter on November 17, 2009, at 10:00 a.m., or as soon
thereafter as is practical, at the Commission’s Tucson offices, Room 222, 400 West Congress Street,

Tucson, Arizona 85701.

You may have the right to intervene in the proceeding and participate as a party. Intervention will be in
accordance with A.A.C. R14-3-103, except that all motions to intervene must be filed by Qctober 23,
2009. Persons desiring to intervene must file a written motion with the Commission and send such
motion to the Applicant or its counsel. The motion must, at a minimum, contain the name, address and
telephone number of the proposed intervenor, a short statement of the proposed intervenor’s interest in the
proceeding, and a statement certifying that a copy of the motion to intervene has been mailed to the
Applicant or its counsel and to all parties of record in this case.

Comments may also be made by writing to the Commission in care of Docket Control, 1200 West
Washington Street, Phoenix, Arizona 85007. All correspondence should contain the Docket
No. E-01749A-09-0185. If you want further information on intervention or have questions on how to file
comments, you may contact the Consumer Service Section of the Commission at 400 West Congress
Street, Suite 218, Tucson, Arizona 85701 (1-800-535-0148), or 1200 West Washington Street, Phoenix,
Arizona 85007 (1-800-222-7000).

[ The Commission does not discriminate on the basis of disability in admission to its public meetings.

Persons with a disability may request a reasonable accommodation such as a sign language interpreter, as
’ well as request this document in an alternative format, by contacting Shaylin Bernal, ADA Coordinator,
voice phone number 602-542-3931, E-mail Shernal@azcc.gov. Requests should be made as early as
possible to allow time to arrange the accommodation.
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ATTACHMENT C

Graham County Electric”
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