
DOCKETED BY

W

4

I
95

I

WILLIAM A. MUNDELL
Chairman

JAMES M. IRVIN
Commissioner

MARC SPITZER
Commissioner

BEFORE THE ARID
lIIIIIIIIIIIIIII l\ll\lll

00001 05 742

2082 APR -S A ll= 23

a if :I

r _-;s.swf
28443 ROL

» w e
»_ l!:\7FI"0 3,9

J»

ON

Docket No. T-00000A-97-0238
IN THE MATTER OF U s WEST
COMMUNICATIONS, INC.'S
COMPLIANCE WITH §271 OF THE
TELECOMMUNICATIONS ACT OF 1996

)
)
)
)
)
)
)
)

AT&T'S REPLY TO STAFF'S
RESPONSE TO AT&T'S MOTION
TO REQUIRE QWEST TO
SUPPLEMENT THE RECORD

AT&T Communications of the Mountain States, Inc. and TCG Phoenix

(collectively "AT&T") hereby reply to Staff s Response to AT&T's Motion to Require

Qwest to Supplement the Record.

Although Staff opposes AT&T's Motion, after reading Staff' s Response, there is

little doubt that Staff agrees with AT&T that the agreements entered into by Qwest

Corporation ("Qwest") with competitive local exchange carriers ("CLECs") need to be

reviewed and a determination made whether the agreements should have been filed Mth

the Arizona Corporation Commission ("Commission') for approval and made available

to other CLECs pursuant to the Telecommunications Act of 1996 ("Act"). Staff also

agrees with AT&T that parties should be able to raise any violation of the Act as a result

of Qwest's failure to file interconnection agreements pursuant to section 252 (e) of the

Act during the public interest phase of this proceeding. What Staff does not want

violation of section 252 (e) of the Act.

addressed in the section 271 proceeding is the determination whether there was, in fact, a
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Staff' s position does not appear unreasonable at first glance. However, Staff' s

proposal does not address a number of issues that are raised by its proposal but are not

raised by AT&T's Motion.

First is the matter of scheduling. The schedule for madding any determination,

whedrer in die section 271 proceeding or a separate proceeding, must provide the CLECs

the opportunity to raise the final determination in the public interest phase of the

proceeding. So, from a scheduling standpoint, it does not matter what proceeding the

determination is made in. What is imperative is that the determination be made in time to

raise it in the public interest phase. Therefore, Staff" s proposal, from a scheduling

standpoint, has no benefits over AT&T's Motion.

Second, unless Qwest waives its claims of trade secrets or confidentiality , Staff" s

proposal may make it more difficult to use the record, evidence, findings and conclusions

from a separate proceeding in the section 271 proceeding. Normally, the protective

agreement or order in a proceeding restricts the use of protected information to the

specific proceeding and does not permit use of the protected information in other

proceedings. In other words, CLECs would be prohibited from using the contents of the

agreements in arguments in the section 271 proceeding unless the protective order or

agreement permits such use. It is unlikely Qwest would agree to such use. Therefore,

AT&T would be forced to convince the Administrative Law Judge ("ALJ") that it and all

the other parties should be permitted to refer to provisions of the protected documents, or

portions thereof, in the section 271 proceeding. This is not assured either. Therefore,

unless the order creating the separate proceeding makes it clear that AT&T can refer to

provisions of protected documents, or portions thereof, in the section 271 proceeding,
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AT&T and the CLECs are disadvantaged by Staff' s proposal. AT&T would be restricted

in the public interest phase of the section 271 proceeding to referring only to the public

portions of the documents and the ultimate determination of whether the agreements

should have been filed with the Commission. AT&T would not be able to explain to the

Commission how specific portions of the agreements discriminated against the CLECs.

This disadvantages the CLECs unnecessarily.

Third, determinations of compliance with the Act have been a fundamental part of

the section 271 proceeding. Staff, in its Reports, repeatedly has made determinations

regarding whether Qwest is in compliance with the competitive checldist in section 271

(c)(2)(B). The ALJ and the Commission also are making legal determinations.

Reviewing whether Qwest should have filed agreements with CLECs under section 252

is not any different.

The terms and conditions of Qwest's Statement of Generally Available Terms and

Conditions ("SGAT") have been extensively reviewed in this proceeding. Qwest's

compliance with SGAT has also been the subject of this proceeding. The SGAT states

that Qwest will not discriminate in the provision of interconnection and unbundled

network elements. SGAT §§ 7.1.1 .1 & 9.1 .2, respectively. Arguably, based on AT&T's

review of the Minnesota agreements, Qwest is discriminating in the provision of

interconnection and unbundled network elements. A review of the agreements in the

section 271 proceeding would confirm whether, in fact,Qwest has discriminated against

CLECs in violation of the SGAT. Such violations also would impact any determination

of Qwest's compliance with checklist items 1 and 2.
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Checklist item 1 requires Qwest to provide interconnection in accordance with

sections 251(c)(2) and 252(d)(1). Checldist item 2 requires Qwest to provide

nondiscriminatory access to network elements in accordance with the requirements of

sections 251(c)(3) and 252(d)(1). In addition, sections 251(c)(2) and (3) require the

nondiscriminatory provision of interconnection and network elements in accordance with

the requirements of section 251 and 252. Therefore, the failure to file the agreements and

to provide nondiscriminatory access to the terms of these agreements arguably is a

violation of checldist items 1 and2. This definitely is a section 271 issue and subj et to

the scope of this proceeding.

Accordingly, AT&T augments its Motion and argues that the failure to file the

secret agreements also is a violation of checklist items l and 2,1 and, for these additional

reasons, AT&T renews its Motion that the agreements be filed and reviewed in the

section 271 proceeding, not in a separate proceeding as proposed by Staff.

To conclude, for the foregoing reasons, AT&T must oppose Staff' s proposal and

request that AT&T's Motion be granted.

1 AT&T, at this time, will not move to reopen the record on checklist items l and 2. AT&T will wait for
the review of the agreements to be completed and a determination made whether Qwest should have filed
the agreements with the Commission pursuant to section 252.
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Dated this 4th day of March, 2002.

By:
4"" \

AT&T COMMUNICATIONS
OF THE MOUNTAIN STATES, INC.,
AND TCG PHOENIX

"w

Richard S. Walters
AT&T
1875 Lawrence Street, Suite 1503
Denver, Colorado 80202
(303)298-6741
rwolters@att.com

Gregory H. Hoffman
AT&T
795 Folsom Street, Suite 2161
San Francisco, CA 94107-1243
(415)442-3776
ghoffman@att.com
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CERTIFICATE OF SERVICE

I hereby certify that the original and 10 copies of AT&T's Reply to Staffs Response to
AT&T's Motion to Require Qwest to Supplement the Record,Docket No. T-00000A-97-
0238, were sent by overnight delivery on April 4, 2002 to:

Arizona Corporation Commission
Docket Control .. Utilities Division
1200 West Washington Street
Phoenix, AZ 85007

and a true and correct copy was sent by overnight delivery on April 4, 2002 to :

Maureen Scott
Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Mark A. DiNunzio
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Ernest Johnson
Director - Utilities Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Christopher Keeley
Arizona Corporation Commission
Legal Division
1200 West Washington Street
Phoenix, AZ 85007

Jane Rodda
Administrative Law Judge
Arizona Corporation Commission
400 West Congress
Tucson, AZ 85701-1347

and a true and correct copy was sent by U. S. Mail on April 4, 2002 to:

Thomas F. Dixon
WorldCom, Inc.
707 - 17"' Street, #3900
Denver, CO 80202

Terry Tan
WorldCom, Inc.
201 Spear Street, 9th Floor
San Francisco, CA 94015

K. Megan Dobemeck
Coved Communications Company
7901 Lowry Blvd.
Denver, CO 80230

Bradley Carroll
COX Arizona Telkom, L.L.C.
20401 North 29th Avenue
Phoenix, AZ 85027-3148
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Michael M. Grant
Gallagher and Kennedy
2575 East Camelback Road
Phoenix, AZ 85016-9225

Penny Bewick
New Edge Networks
3000 Columbia House Blvd., Suite 106
Vancouver, WA 98661

Gena Doyscher
Global Crossing Local Services, Inc.
1221 Nicollet Mall, Suite 300
Minneapolis MN 55403

Andrea P. Harris
Senior Manager, Regulatory
Allegiance Telecom, Inc.
2101 Webster, Suite 1580
Oaldand, CA 94612

Traci Kirkpatrick
Davis Wright Tremaine LLP
1300 S.W. Fifth Avenue
Portland, OR 97201

Karen L. Clauson
Eschelon Telecom, Inc.
730 2nd Avenue South, Suite 1200
Minneapolis, MN 55402

Michael W. Patten
Roshka Heyman & DeWu1£ PLC
400 North Fifth Street, Suite 1000
Phoenix, AZ 85004-3906

Joan S. Burke
Osborn Maledon, P.A.
2929 N. Central Avenue, 21St Floor
Phoenix, AZ 85067-6379

Joyce Hundley
United States Dept. of Justice
Antitrust Division
1401 H Street hw, Suite 8000
Washington, DC 20530

Eric S. Heath
Sprint Communications Company L.P.
100 Spear Street, Suite 930
San Francisco, CA 94105

Daniel Pozefsky
Residential Utility Consumer Office
2828 North Central Ave., #1200
Phoenix, AZ 85004

Charles Kallenbach
American Communications Services, Inc.
131 National Business Parkway
Annapolis Junction, MD 20701

Mark N. Rogers
Excell Agent Services, L.L.C.
2175 W. 14th Street
Tempe, AZ 85281

Jeffrey W. Crockett
Snell & Wilmer, LLP
One Arizona Center
Phoenix, AZ 85004-0001

Mark P. Trinchero
Davis Wright Tremaine
1300 SW Fifth Ave., Suite 2300
Portland OR 97201-5682

Todd C. Wiley
Gallagher & Kennedy, P.A.
2575 East Camelback Road
Phoenix, AZ 85016-9225
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Michael B. Hazzard
Kelley, Drye & Warren, LLP
1200 19th Street, NW, Fifth Floor
Washington, DC 20036

Andrew Crain
Qwest Corporation
1801 California Street, Suite 4900
Denver, CO 80202

Daniel Waggoner
Davis Wright Tremaine
2600 Century Square
1501 Fourth Avenue
Seattle, WA 98101-1688

Janet Livengood
Regional Vice President
Z-Tel Communications, Inc.
601 S. Harbour Island Blvd., Suite 220
Tampa, FL 33602

Timothy Berg
Fennemore Craig, P.C.
3003 North Central Ave., #2600
Phoenix, AZ 85012

Charles W. Steese
Qwest Corporation
1801 California Street, Suite 4900
Denver, CO 80202

Raymond S. Heyman
Randall H. Water
Roshka Herman & DeWu1f
Two Arizona Center
400 N. Fifth Street, Suite 1000
Phoenix, AZ 85004

Bill Haas
Richard Lip ran
McLeodUSA Telecommmmications
Services, Inc.
6400 C Street SW
Cedar Rapids, IA 54206-3177

Diane Bacon, Legislative Director
Communications Workers of America
Arizona State Council
District 7 AFL-CIO, CLC
5818 N. 7th Street, Suite 206
Phoenix, AZ 85014-5811

Brian Thomas
Vice President - Regulatory
Time Water Telecom, Inc.
520 S.W. 6th Avenue, Suite 300
Portland, OR 97204

Executed on April 4, 2002 in San Francisco, California.

\

Shirley S. Woo

3

fl


