~J

o0

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

MR

BEF(RHLOM uu%wm ‘h‘C‘o’ﬁ‘rmss on "nﬂu\fn bumMISSION

DOCKETED

WILLIAM A. MUNDELIWR G5 7002
CHAIRMA

JIM IRVIN DOCKETED BY SRR *
CcO ISSIONER :
MARC SPITZER /

COMMISSIONER

IN THE MATTER OF U S WEST
COMMUNICATIONS, INC.’S COMPLIANCE
WITH SECTION 271 OF THE
TELECOMMUNICATIONS ACT OF 1996.

Docket No. T-00000A-97-0238

N s e v’ e’

STAFF’S RESPONSE TO AT&T’S MOTION TO REQUIRE
QWEST TO SUPPLEMENT THE RECORD

I INTRODUCTION

On March 8, 2002, AT&T Communications of the Mountain States, Inc. and TCG Phoenix
(collectively, “AT&T") filed a Motion to require Qwest Corporation (“Qwest”) to supplement the
record. The genesis of AT&T’s request is a February 14, 2002 Minnesota Department of Commerce
(“MDOC”) complaint filed with the Minnesota Public Utilities Commission (“MPUC”) which
alleged that Qwest had entered into agreements with competitive telecommunications carriers which
had not been filed with or approved by the MPUC as required by Section 252 of the 1996 Act.
AT&T seeks a Commission Order, requiring Qwest to file as an exhibit in this proceeding, copies
of the same agreements, or any other agreements that are related to the provision of interconnection,
services or network elements in Arizona, that have not been filed with the ACC, whether or not the
agreements have expired or have terminated for any reasons. AT&T Motion at p. 4. For the
following reasons, Staff opposes AT&T’s Motion to Supplement the Record at this time because 1t
believes that such action is prémature, and that the issues raised would be better addressed through
a separate process or proceeding.

II. BACKGROUND

In its Motion, AT&T argues that the failure to file an agreement entered into between Qwest

and another carrier, whether voluntarily or through arbitration, is a violation of the 1996 Act. AT&T
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Motion at p. 2. AT&T goes on to state that agreements voluntarily entered into between Qwest and
a CLEC that are not filed create the potential for discrimination between CLECs and for agreements
that are not in the public interest. 1d.

In its Opposition filed on March 18, 2002, Qwest stated that is vigorously disputing the
complaint which was filed in Minnesota. Qwest Opposition at p. 1. Qwest states that it believes
that it has complied with all of its obligations under Section 252. Id. Qwest goes on to argue that
a “bare allegation” in another State, where proceedings are just beginning, is not a reason to clog this
proceeding with further filings. Qwest Opposition at p. 3. Qwest also states that the issue raised in
AT&T’s Motion is now moot since Qwest has submitted the Arizona Agreements to the
Commission for it to review. Id. Qwest also argues that the MDOC itself acknowledges that not all
ILEC-CLEC agreements must be subjected to the regulatory processes of public filing and State
Commission review before taking effect. Qwest Opposition at pp. 4-5. Qwest also claims that it
filed a detailed rebuttal to each allegation offered in the Minnesota Complaint in addition to the legal
and jurisdictional arguments that it raised. Qwest Opposition at p. 5.

Qwest claims that the agreements fall into one of four categories all of which fall outside the
scope of the obligations imposed upon it under Section 252 of the 1996 Act pertaining to
interconnection agreements. The first category includes business-to-business administrative
procedures at a granular level; category two includes agreements settling historical disputes;
category three includes matters falling outside the scope of Sections 251 and 252; and category four
includes provisions where Qwest states that it will comply with the MPUC’s orders pending further
proceedings. Qwest Opposition at pp. 6-7.

Finally, Qwest states that the Complaint presents novel and important issues of law. Qwest
states that an overbroad reading of Sectioh 252 means that ILECs and CLECs would have to file
many agreements between them for which the 1996 Act did not actually intend to require State
approval. Id.

III. DISCUSSION

Staff agrees with AT&T that all interconnection agreements adopted by negotiation or

arbitration must be submitted to the State Commission for approval pursuant to Section 252(e) of
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the 1996 Act. Staff also agrees that to the extent certain agreements were misclassified so as not
to be subject to the requirements of Section 252(¢), whether intentionally or unintentionally, raises
serious concerns with regard to Qwest’s compliance with the 1996 Act and whether CLECs in
Arizona are obtaining nondiscriminatory treatment and a level competitive playing field, something
which they are entitled to under the 1996 Act. Staff also agrees with AT&T that any party is free
to raise, and the Commission and/or FCC may consider in the public interest phase of this
proceeding, any ultimate determination that Qwest violated Section 252(e) of the 1996 Act in not
filing some of these agreements with it.

Having said all of this, however, Staff believes it is premature at this time to reopen and
supplement the record with the various agreements that are at issue here. Staff believes that rather
than use the 271 proceeding to conduct any underlying review of the agreements at issue and
determine whether Qwest violated Section 252(e), the agreements should be reviewed in a separate
proceeding or through a separate process. Staff intends to open a docket this week and establish a
schedule for comment on this issue by interested parties. If it is ultimately found that Qwest has
violated provisions of the 1996 Act in not filing the agreements with the ACC, it is Staff’s position
that the parties would be free at that time to pursue their right to raise this issue in any relevant
proceeding before this Commission and/or the FCC.

IV. CONCLUSION

For the foregoing reasons, AT&T’s Motion to Supplement the record should be denied. The
agreements at issue should be the subject of review in a separate process or procedure

RESPECTFULLY submitted this 3" day of April, 2002.

(Y e A -

Maureen A. Scott

Attorney, Legal Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Telephone: (602) 542-6022
Facsimile: (602) 542-4870

e-mail: maureenscott@cc.state.az.us
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Foregoing were filed this 3rd day
of April, 2002, with:

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Copies of the foregoing were
mailed and/or hand-delivered
this 3rd day of April, 2002, to:

Charles Steese

Andrew Crain

QWEST Communications, Inc.
1801 California Street, #5100
Denver, Colorado 80202

Maureen Arnold

QWEST Communications, Inc.
3033 N. Third Street, Room 1010
Phoenix, Arizona 85012

Michael M. Grant
GALLAGHER AND KENNEDY
2575 E. Camelback Road
Phoenix, Arizona 85016-9225

Timothy Berg

FENNEMORE CRAIG

3003 N. Central Ave., Suite 2600
Phoenix, Arizona 85016

Nigel Bates

ELECTRIC LIGHTWAVE, INC.
4400 NE 77" Avenue
Vancouver, Washington 98662

Brian Thomas, VP Reg. - West
Time Warner Telecom, Inc.
520 SW 6™ Avenue, Suite 300
Portland, Oregon 97204

Richard P. Kolb, VP-Reg. Affairs
OnePoint Communications

Two Conway Park

150 Field Drive, Suite 300

Lake Forest, Illinois 60045

Eric S. Heath

SPRINT COMMUNICATIONS CO.
100 Spear Street, Suite 930

San Francisco, CA 94105

~ Thomas H. Campbell

LEWIS & ROCA
40 N. Central Avenue
Phoenix, Arizona 85007

Andrew O. Isar

TRI

4312 92™ Avenue, N.W.

Gig Harbor, Washington 98335

Michael W. Patten

Roshka Heyman & DeWulf
One Arizona Center

400 East Van Buren, Suite 800
Phoenix, Arizona 85004

Charles Kallenbach

AMERICAN COMMUNICATIONS
SERVICES INC

131 National Business Parkway
Annapolis Junction, Maryland 20701

Thomas F. Dixon

MCI TELECOMMUNICATIONS CORP
707 17th Street, #3900

Denver, Colorado 80202

Kevin Chapman
Director-Regulatory Relations
SBC Telecom, Inc.

300 Convent Street, Rm. 13-Q-40
San Antonio, TX 78205
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Richard S. Wolters

AT&T & TCG

1875 Lawrence Street, Room 1575
Denver, Colorado 80202

Joyce Hundley

UNITED STATES DEPARTMENT OF
JUSTICE

Antitrust Division

1401 H Street NW, Suite 8000
Washington, DC 20530

Joan Burke

OSBORN MALEDON

2929 N. Central Avenue, 21st Floor
P.O. Box 36379

Phoenix, Arizona 85067-6379

Scott S. Wakefield, Chief Counsel
RUCO

2828 N. Central Avenue, Suite 1200
Phoenix, Arizona 85004

Rod Aguilar

AT&T

795 Folsom St., #2104

San Francisco, CA 94107-1243

Daniel Waggoner

DAVIS WRIGHT TREMAINE
2600 Century Square

1501 Fourth Avenue

Seattle, WA 98101-1688

Raymond S. Heyman

ROSHKA HEYMAN & DeWULF
One Arizona Center

400 East Van Buren, Suite 800
Phoenix, Arizona 85004

Diane Bacon, Legislative Director
COMMUNICATIONS WORKERS OF
AMERICA

5818 North 7™ Street, Suite 206

Phoenix, Arizona 85014-5811

Gena Doyscher

GLOBAL CROSSING LOCAL SERVICES,
INC.

1221 Nicollet Mall

Minneapolis, MN 55403-2420

Karen L. Clauson

ESCHELON TELECOM, INC.

730 Second Avenue South, Suite 1200
Minneapolis, MN 55402

Mark P. Trinchero

Davis, Wright Tremaine

1300 SW Fifth Avenue, Suite 2300
Portland, OR 97201

Traci Grundon

Davis, Wright & Tremaine LLP
1300 S.W. Fifth Avenue
Portland, OR 97201

Bradley Carroll, Esq.

Cox Arizona Telcom, L.L.C.
20401 North 29 Avenue
Phoenix, AZ 85027

Mark N. Rogers

Excell Agent Services, L.L.C.
2175 W. 14" Street

Tempe, AZ 85281

Barbara P. Shever

LEC Relations Mgr.-Industry Policy
Z-Tel Communications, Inc.

601 S. Harbour Island Blvd., Suite 220
Tampa, FL 33602

Jonathan E. Canis

Michael B. Hazzard

Kelly Drye & Warren L.L.P.
1200 19™ Street, NW, Fifth Floor
Washington, D.C. 20036
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Ms. Andrea P. Harris
Sr. Manager, Reg.

ALLEGIANCE TELECOM, INC.

2101 Webster, Suite 1580
Oakland, California 94612

Dennis D. Ahlers, Sr. Attorney
Eschelon Telecom, Inc.

730 Second Ave. South, Ste 1200
Minneapolis, MN 55402

Garry Appel, Esq.

TESS Communications, Inc.
1917 Market Street

Denver, CO 80202

Viola R. Kizis 5 'j

Secretary to Maureen A. Scott

Todd C. Wiley Esq. for

COVAD Communications Co.
GALLAGHER AND KENNEDY
2575 East Camelback Road
Phoenix, Arizona 85016-9225

K. Megan Doberneck, Esq. for
COVAD Communications Co.
7901 Lowry Blvd

Denver, CO 80230

Steven J. Duffy

Ridge & Isaacson P.C.

3101 N. Central Ave., Suite 1090
Phoenix, AZ 85012-2638




