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IN THE MATTER OF Us WEST COMMUNI-
CATIONS, INC.'S COMPLIANCE WITH
§ 271 OF THE TELECOMMUNICATIONS
ACT OF 1996

Docket No. T-00000A-97-238

QWEST'S RESPONSE TO AT&T'S OFFER OF SUPPLEMENTAL AUTHORITY
REGARDING PUBLIC INTEREST

Qwest Corporation ("Qwest") respectfully submits this response to AT&T's March 6,

2002 "Offer of Supplemental Authority Regarding Checklist Item 2 and Public Interest."

AT8cT's Offer is, at best, nothing more than a rehashing of a systems testing dispute that AT&T

has already raised in both the checklist item 2 and public interest workshops in Ar1zona.I In

response to AT&T's concerns about comprehensive production testing and in compliance

See, e.g., AT&T's Comments on Staff's Proposed Report on Qwest's Compliance with
Checklist Item No. 2, In the Matter of U S WEST Communications, Inc. 's Compliance with §27]
of the Telecommunications Ac! of]996, Docket No. T-00000A-97-0238 (Oct. 26, 2001), at 6-9;
Qwest's Legal Brief Regarding Disputed Issues: Checklist Items 2 (UNEs), 5 (Transport), and 6
(Switching), In the Matter of U S WEST Communications, Inc. 's Compliance with Section 271 of
the Telecommunications Act of I996,Docket No. T-00000B-97-238 (May 18, 2001) ("Qwest
Brief"), at 4, Affidavit of Mary Jane Rasher Regarding Track A and the Public Interest, In the
Matter off S WEST Communications, Ire. 's Compliance witlz §27] of the Telecommunications
Act of]996, Docket No. T-00000A-97-0238 (May 17, 2001) ("Rasher Affidavit"), at 16-17,
Rebuttal Testimony of David L. Teitzel Re: Public Interest and Track A, In the Matter of U S
WEST Communications, Inc. 's Compliance with Section 27] oft re Telecommunications Act of
1996, Docket No. T-00000B-977238 (May 29, 2001) ("Ditzel Rebuttal"), at 18: 12.
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with Staffs recommendation that the parties agree upon appropriate SGAT language on this

subjects Qwest added a provision to its Arizona SGAT specifically designed to prevent such a

dispute firm ever arising in this state. Since the parties have already briefed this issue in full

before the Commission, and since both the Facilitator of the Multistate Proceeding and a number

of state commissions have already resolved this issue in west's favor, west ur es they g

Commission to dismiss AT&T's supplemental filing and proceed to find that Qwest has

complied with the requirements of checklist item 2. The Commission should likewise rej act

AT&T's last-ditch effort to tum the Minnesota testing dispute into a public interest issue.3

AT&T's Offer attaches an interim recommended decision of a Minnesota ALJ in a case

arising out of AT8cT's request to perform extensive systems testing on one thousand UNE-P

lines in that state.4 AT&T requested SGAT language entitling it to the very same testing in the

Arizona checklist item 2 workshops.5 Qwest opposed AT8cT's request (as it did in both the

2 See Final Interim Report on Qwest's Compliance with Checklist Item 2 - Access to
Unbundled Network Elements (UNEs), In the Matter of Qwest Corporation 's Section 271
Application,Docket No. T-00000A-97-0238 (Dec. 24, 2001) ("Staff's Final Interim Report") at
52-53.

The FCC has made clear that a party cannot use the public interest analysis to seek
additional checklist item terms and conditions that are unavailable under the relevant checklist
items themselves. See Memorandum Opinion and Order, Application by Verizon New England
Inc., Bell Atlantic Communications, Inc. (cl/b/a Verizon Long Distance), NYNEXLong Distance
Company (d/b/a Verizon Enterprise Solutions), Verizon Global Networks Inc., and Verizon
Select Services Inc., for Authorization To Provide In-Region, InterLAy TA Services in Rhode
Island, CC Docket No. 01-324, FCC 02-63 (rel. Feb. 22, 2002) 'll 102 (affirming that the FCC
"may neither limit nor extend the terms of the competitive checklist of section 27l(c)(2)(B)" as
part of the public interest analysis).

4 See AT&T's Offer of Supplemental Authority Regarding Checklist Item 2 and Public
Interest, In the Matter of U S WEST Communications, Inc. 's Compliance with §271 of the
Telecommunications Act of1996,Docket No. T-00000A-97-0238 (Mar. 6, 2002) ("AT&T
Oflfer").

5 AT&T presented written and oral testimony specifically on this subject, and brought a
special witness, Michael I-Iydock, just to address the issue. See also Staffs Final Interim Report
at 51-53 (summarizing AT&T's request for specific language) .
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Minnesota and Multistate Proceedings6 ) on the grounds that (a) the requested testing was

duplicative of the OSS testing already underway (with respect to Arizona, the OSS testing

conducted by Hewlett-Packard (HP) and Cap Gemini Ernst & Young (CGE&Y)), (b) the

requested testing was unnecessary in light of other testing provided for in the SGAT, and (c)

since AT&T had no plans to enter the local market through substantial use of Qwest's unbundled

loops, it had no reason to request that testing other than to delay Qwest's application The

Commission currently has the issue under consideration.

Qwest notes that AT&T's proposed SGAT language has been rejected in every other

state section 271 docket to rule on it thus far. The Facilitator of the Multistate Proceeding, for

example, found that AT&T's testing proposal was inflexible and potentially duplicative, that the

OSS test (which, with respect to the Multistate Proceeding and Minnesota, is the ROC OSS test )

would "comprehensively address" ATILT's stated concerns with Qwest's OSS (including its

"ability to handle commercial volumes of transactions"), and that AT&T's specific testing

request "could prove disruptive to the OSS procedures now unde1way."8 The Facilitator also

noted that "AT&T presented no argument or evidence that its near-term market-entry plans

require any such test to be performed immediately. In short, the Facilitator said, "AT&T failed

6

7

Liberty Consulting Group, Unbundled Network Element Report, In the Matter of Qwest
Corporation 's Motion for an Alternative Procedure ro Manage Its Section 27] Application (Aug.
20, 2001) ("Multistate Facilitator's UNE Report"), at 29.

See Qwest Brief at 5-6, Staff's Final Interim Report at 53.

3 Multistate Facilitator's UNE Report at 30.

Id. AT&T's claim that Qwest "deliberately fabricated evidence" to support its contention
that AT&T had no local entry plans is not merely false, but deeply ironic. AT&T Offer at 3.
Although the premise of AT&T's complaint in Minnesota was that it had plans to enter the local
market, or was at least seriously considering such entry, AT&T failed to submit in the Minnesota
proceeding any evidence to support that premise, and succeeded in blocking Qwest's efforts to
take discovery to disprove it. Indeed, AT&T blocked Qwest's effort to submit into the record in
Minnesota evidence that members of AT&T's Law and Government Affairs organization had

9
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to demonstrate the need for such testing now, given the pendency of the comprehensive ROC

OSS testing, with which AT&T's proposed testing could intertlere."I0 The findings of each

section 271 docket to have ruled on this issue are consistent with those of the Multistate

Facilitator Given that AT&T's arguments in Arizona are identical to the ones rejected in these

other section 271 dockets, this Commission should likewise find that there is no need to provide

for such testing in the Arizona SGAT.

Although Qwest has objected to the specific OSS testing that AT&T wanted to include,

Qwest has always been willing to adopt SGAT language clarifying when CLECs can obtain

individualized testing going forward, which will prevent these kinds of disputes in the future.

Accordingly, Qwest included the following language in § 12.2.9.8 of its Arizona SGAT:

told Qwest contemporaneously with its testing request that AT&T was not serious about entering
local markets in states other than those in which it had already entered.

Multistate Facilitator's UNE Report at 6.

11 In the Multistate Proceeding, see, Ag. , Commission Decision Regarding Qwest
Corporation's Compliance with 47 U.S.C. § 271 Checklist, In the Matter of US WEST
Communications, Ire. 's Motion for an Alternative Procedure to Manage the Section 271
Process, Case No. USW-T-00-3 (Nov. 21, 2001), at 4 (Idaho), Conditional Statement Regarding
August 20, 2001, Report, In re U S WEST Communications, Inc., n/k/a Qwest Corporation,
Docket Nos. INU-00-2, SpU-00-ll (Dec. 21, 2001) at 18 (finding the new SGAT language
sufficient for compliance with checklist item 2 (Iowa)), Final Report on Checklist Item 2 »-
Access to Unbundled Network Elements and Checklist Item 4 -- Access to Unbundled Loops, In
the Matter oft re Investigation into Qwest Corporation 's Compliance with Section 271 of the
Telecommunications Act of]996, Docket No. D.2000.5.70 (Jan. 30, 2002), at 32 (Montana),
Interim Consultative Report on Group 4 Checklist Items, U S WEST Communications, Ire.
Section 27] Compliance Investigation, Case No. PU-314_97-193 (Jan. 16, 2002), at 8-9
(acknowledging the new SGAT language and conditional compliance with checklist item 2)
(North Dakota)). Colorado, Nebraska, and Washington have ruled similarly. See, Ag.,
Thirteenth Supplemental Order Initial Order (Workshop Three): Checklist Item No. 2, 5, and 6,
In the Matter of the Investigation into U S WEST Communications, Inc. 's Compliance with
Section 271 of the Telecommunications Act ofI996, In the Matter of U S WEST
Communications, Inc. 's Statement of Generally Available Terms Pursuant to Section 25209 of
the Telecommunications Act of1996, Docket Nos. UT-003022, UT-003040 (July 2001), at 9
(Washington) .

10
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[U]pon request by CLEC, Qwest shall enter into negotiations for
comprehensive production test procedures. In the event that agreement is not
reached, CLEC shall be entitled to employ, at its choice, the dispute resolution
procedures of this Agreement or expedited resolution through request to the
state Commission to resolve any differences. In such cases, CLEC shall be
entitled to testing that is reasonably necessary to accommodate identified
business plans or operations needs, accounting for any other testing relevant to
those plans or needs. As part of the resolution of such dispute, there shall be
considered the issue of assigning responsibility for the costs of such testing.
Absent a finding that the test scope and activities address issues of common
interest to the CLEC community, the costs shall be assigned to the CLEC
requesting the test procedures. 12

This language was originally proposed by the Multistate Facilitator, who determined that the

proposed language "should preclude such a dispute in the {i1ture."13 AT&T has now asked

Qwest to remove this language from its SGAT in Arizona, and (since this language was intended

to offer those carriers additional protections) Qwest is in the process of complying with its

request.14 AT&T's decision that these protections are unnecessary after all does not change the

fact that Qwest was willing to resolve the UNE-P testing dispute in a manner that would have

prevented AT&T's Minnesota-specific dispute from ever even arising in Arizona. AT&T's

Minnesota UNE-P testing complaint should therefore be irrelevant to Qwest's demonstration of

full checklist item 2 compliance in Arizona.

Not content to litigate this issue once in the checklist item 2 workshops, AT&T raised ita

second time in the public interest workshops. [11 the public interest docket in Arizona (as in the

12 See Statement of Generally Available Temps and Conditions for Interconnection,
Unbundled Network Elements, Ancillary Services, and Resale of Telecommunications Services
Provided by Qwest Corporation in the State of Arizona, Tenth Revision, § 12.2.9.8 (Jan. l'7,
2001).

13 Liberty Consulting Group,Public InterestReport, In the Matter of the [nvestigatéorz into
Qwest Corporation 's Compliance with §27] of the Telecommunications Aar ofI996, Seven
State Collaborative Section 271 Workshops (Oct. 22, 2001) ("Multistate Facilitator's Public
Interest Report"), at 9.

14 WorldCom has made a similar request.
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section 271 dockets in other jurisdictions), AT&T tried to recycle its Minnesota UNE-P testing

complaint into an alleged example of Qwest misconduct.15 The MultistateFacilitator rejected

AT&T's desperate effort to End traction on this point, and this Commission should do the same.

The Multistate Facilitator found that the Minnesota dispute (1) "do[es] not provide substantial

evidence of a predictive, pattered refusal or inability of Qwest to comply with its wholesale

service obligations," and (2) does not constitute "the land of unique circumstances that the FCC

believes it takes to support a finding that Qwest's entry into the in-region, interLATA market

would contravene the public interest."16 As noted above, the Facilitator also acknowledged that

the underlying question had been "the subj act of a good-faith dispute" in the multistate checklist

SGAT language discussed above -

item 2 workshops, and that those workshops had produced "a clear resolution" ____ namely, the

"that should preclude such a dispute in the future."I7

Specifically acknowledging AT&T's recent proffer of the Minnesota ALJ's interim

order," the Chainman of the Colorado PUC declared last Friday that this example, together with

the rest of AT&T's evidence of alleged misconduct, failed to demonstrate "any 'pattern' of

anticompetitive behavior in Colorado that is foreseeable to take place in the 8.1tu;re or implicate

19welfare enhancement." Indeed, the Chairman went on to say that AT&T's efforts merely

"highlight[] the heightened expectations that parties have in a public interest inquiry to sling as

See Rasher Affidavit at 16-17, Teitzel Rebuttal at 18:12.

Multistate Facilitator's Public Interest Report at 9.

Id.

Order on Staff Volume VII Regarding Section 272, the Public Interest, and Track A,In
the Matter of the Investigation into US WEST Communications, Inc. 's Compliance with § 271 (e)
of the Telecommunications Act ofI996, Docket No. 971-198T, Decision No. R02-3 l8-1 (March
15, 2002), at 43.

19 Id. at 45_
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much as they can on the wall to see what will stick."20 This issue clearly has not. The findings

of the Multistate Facilitator and the Chairman of the Colorado PUC do not merely cast doubt

upon the overheated statements in AT&T's submission about Qwest's conduct - they expressly

and correctly refute diem. Qwest asks the Commission to rule accordingly.

Moreover,  even due Minnesota complaint itself is now moot on the facts.  Staff noted

months ago that the "example cited of Minnesota stands as at least one example where Qwest

and AT&T have entered into a  mutua lly acceptable agreement  for  la rge volume UNE-P

testing."2 I Indeed, Qwest has now completed the testing that AT&T requested in Mirmesota.

Fully bearing out Qwest's objection that the testing AT&T wanted would simply duplicate the

work being performed in the OSS test, the Minnesota UNE-P test did not find anything that was

not also found in the Arizona OSS test and the ROC OSS test, or that necessitated any changes in

Qwest's OSS at all.  Subsequent events also confirmed Qwest's good-faith belief that AT&T

never actually needed the testing because it had no intention of entering the residential market in

Minnesota via UNEs: after the test was complete, AT&T admitted in newspaper interviews that

it did not plan to enter the residential market in Minnesota after au."

Fina lly,  a s  noted above,  the ALJ 's  inter im decis ion pla inly does  not  concern any

complaint or dispute in Arizona. None of the events at issue occurred in this state, and AT&T

has never asked Qwest to conduct the same testing in Arizona that it demanded in Minnesota.

20 ld. at 44.

21 Staff' s Final Interim Report at 51 .

See Steve Alexander, Judge Rec0mmer1ds Qwest Be Fined for impeding Local Service by
AT& T; But AT&T Says In Won 't Enter Market, Star TNbme, February 26, 2002, at DO. While
AT&T did an "about face" the next day and stated that it did plan on entering the residential
market in Minnesota "once an agreement can be made with Qwest," CIarwcarion, Star Tribune,
February 27, 2002, Qwest believes that AT&T's initial statement is a strong indicator of the
company's true intentions. Those intentions confirm Qwest's initial opposition to the test.

22
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AT8LT cites not even bother trying to tie its Minnesota allegations to any conduct in Arizona.

Indeed, Qwest had provisioned 20,334 UNE-P loops in Arizona, as well as 27,388 additional

stand-alone unbundled loops, as of December 31, 2001, evidencing that Qwest's systems in the

state are functioning properly. AT&T's allegation thus says nothing about whether granting

Qwest's interLATA application in Arizona would serve the public interest.

For the reasons discussed above, Qwest respectfully asks the Commission not only to

reject AT&T's offer of supplemental authority, but to find that Qwest has fully satisfied checklist

item 2 and that grant of Qwest's section 271 application would be consistent with the public

interest.

RESPECTFULLY SUBMITTED this 18"' day of March, 2002.

By: *
Timothy Berg
Theresa Dwyer
FENNEMORE CRAIG
3003 North Central Avenue
Suite 2600
Phoenix, AZ 85012-2913

n _._ --

John L. Muns
QWEST CORPORATION
1081 California Street
Suite 4900
Denver, CO 80202
(303) 672-5823

ATTORNEYS FOR QWEST CORPORATION

ORIGINAL +10 copies tiled this 18th day
of March, 2002, with:

Docket Control
ARIZONA CORPORATION COMMISSION
1200 West Washington
Phoenix, AZ
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COPY of the foregoing delivered this day to:

Maureen A. Scott
Legal Division
ARIZONA CORPORATION COMMISSION
1200 W. Washington St.
Phoenix, AZ 85007

Ernest Johnson, Director
Utilities Division
ARIZONA CORPORATION COMMISSION
1200 W. Washington St,
Phoenix, AZ 85007

Lyn Fanner, Chief Administrative Law Judge
Jane Rodder, Administrative Law Judge
Hearing Division
ARIZONA CORPORATION COMMISSION
1200 W. Washington
Phoenix, AZ 85007

Caroline Butler
Legal Division
ARIZONA CORPORATION COMMISSION
1200 W. Washington St.
Phoenix, AZ 85007

COPY of the foregoing mailedthis day to:

Eric S. Heath
SPRINT COMMUNICATIONS co.
100 Spear Street, Suite 930
San Francisco, CA 94105

Thomas Campbell
LEWIS & ROCA
40 N. Central Avenue
Phoenix, AZ 85004

Joan S. Burke
OSBORN MALEDON, P.A.
2929 N. Central Ave., 21 st Floor
PO Box 36379
Phoenix, AZ 85067-6379
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Thomas F. Dixon
WORLDCOM, INC.
707 n. 17th Street #3900
Denver, CO 80202

Scott s. Wakefield
RUCO
2828 N. Central Ave., Ste, 1200
Phoenix, AZ 85004

Michael M.Grant
Todd C. Wiley
GALLAGHER & KENNEDY
2575 E. Camelback Road
Phoenix, AZ 85016-9225

Michael Patten
ROSHKA, HEYMAN & DEWULF
400 E. Van Buren, Ste. 900
Phoenix, AZ 85004-3906

Bradley S, Carroll
COX COMMUNICATIONS
20402 North 29th Avenue
Phoenix, AZ 85027-3148

Daniel Waggoner
DAVIS, WRIGHT & TREMAINE
2600 Century Square
1501 Fourth Avenue
Seattle, WA 98101

Traci Grundon
DAVIS, WRIGHT & TREMAINE
1300 S.W. Fifth Avenue
Portland, OR 97201

Richard S. Wolters
Maria Arias-Chapleau
AT&T Law Department
1875 Lawrence Street, #1575
Denver, CO 80202
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Gregory Hoffman
AT&T
795 Folsom Street, Room 2159
San Francisco, CA 94107- 1243

David Kauffman
ESPIRE COMMUMCATIONS, INC.
343 W. Manhattan Street
Santa Fe, NM 87501

Alaine Miller
XO COMMUNICATIONS, INC.
500 108"" Ave. NE, Ste. 2200
Bellevue, WA 98004

Diane Bacon, Legislative Director
COMMUNICATIONS WORKERS OF AMERICA
5818 n. 7'" st., Ste. 206
Phoenix, AZ 85014-5811

Philip A. Doherty
545 S. Prospect Street, Ste. 22
Burlington, VT

W. Hagood Ballinger
5312 Trowbridge Drive
Dunwoody, GA 30338

Joyce Hundley
U.S. DEPARTMENT OF JUSTICE
Antitrust Division
1401 H Street N.W. #8000
Washington, DC 20530

Andrew O. Isa
TELECO1V1MUN1CAT1ONS RESELLERS Assoc.
4312 92Nd Avenue, NW
Gig Harbor, WA 98335

Raymond S, Herman
ROSHKA, HEYMAN & DEWULF
400 N. Van Buren, Ste. 800
Phoenix, AZ 85004-3906

11



Thomas L. Mum aw
SNELL & WILMER
One Arizona Center
Phoenix, AZ 85004-0001

Charles Kallenbach
AMERICAN COMMUNICATIONS secs,  INC.
131 National Business Parkway
Annapolis Junction, MD 20701

Gena Doyscher
GLOBAL CROSSING SERVICES, INC.
1221 Nicollet Mall
Minneapolis, MN 55403-2420

Andrea Harris, Senior Manager
ALLEGIANCE TELECOM INC OF ARIZONA
2101 Webster, Ste. 1580
oa k nd,  CA 94612

Gary L. Lane, Esq.
6902 East 1st Street, Suite 201
Scottsdale, AZ 8525 l

Kevin Chapman
SBC TELECOM, INC.
300 Convent Street, Room 13-Q-40
San Antonio, TX 78205

M. Andrew Andrade
TESS COMMUNICATIONS, H\IC.
5261 S. Quebec Street, Ste. 150
Greenwood Village, CO 8011 l

Richard Sampson
Z-TEL COMMUNICATIONS, INC.
601 S. Harbour Island, Ste. 220
Tampa, FL 33602

Megan Doberneck
COVAD COMMUNICATIONS COMPANY
7901 Lowry Boulevard
Denver, CO 80230
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Richard p. Kolb
Vice President of Regulatory Affairs
ONE POINT COMMUNICATIONS
Two Conway Park
150 Field Drive, Ste. 300
Lake Forest, IL 60045

Janet Napolitano, Attorney General
OFFICE OF THE ATTORNEY GENERAL
1275 West Washington
Phoenix, AZ 85007

Steven J. Duffy
RIDGE & ISAACSON, P.C.
3101 North Central Ave., Ste. 1090
Phoenix, AZ 85012

¢ I

PHXJ1282] 67.\,=67817.150

13


