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COMMISSIONERS

KRISTIN K. MAYES - Chairman

GARY PIERCE T
PAUL NEWMAN R
SANDRA D. KENNEDY

BOB STUMP

IN THE MATTER OF THE APPLICATION OF DOCKET NO. E-20690A-09-0346
SOLARCITY CORPORATION FOR A
DETERMINATION THAT WHEN IT
PROVIDES SOLAR SERVICE TO ARIZONA
SCHOOLS, GOVERNMENTS, AND NON-
PROFIT ENTITIES IT IS NOT ACTING AS A NOTICE OF FILING
PUBLIC SERVICE CORPORATION
PURSUANT TO ART. 15, SECTION 2 OF THE
ARIZONA CONSTITUTION.

Arizona Corporation Commission Utilities Division Staff hereby provides notice of filing the

attached Testimony Summary of Steve Irvine in the above captioned matter.

RESPECTFULLY SUBMITTED this _21st day of _October , 2009.
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Charles H. Hains, Staff Counsel
Maureen A. Scott, Senior Staff Counsel
Janet Wagner, Assistant Chief Counsel
Arizona Corporation Commission
Legal Division

1200 West Washington Street

Phoenix, Arizona 85007

(602) 542-3402

The Original and 13 copies of the foregoing
were filed this _21st day of October ,

2009, with:
Docket Control Arizona Comoration Commission
Arizona Corporation Commission D ®) C K ET ED

1200 West Washington Street

Phoenix, Arizona 85007 0CT 21 2009

DOCKETED By

AT
\\ A
1 J




wn [#8 ]

o8 )

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

A copy of the foregoing was mailed this _21st
day of _October , 2009:

Jordan R, Rose

Court S. Rich

M. Ryan Hurley

ROSE LAW GROUP, P.C.

6613 North Scottsdale Road, Suite 200
Scottsdale, Arizona 85250

Daniel W. Pozefsky

Chief Counsel

RESIDENTIAL UTILITY CONSUMER
OFFICE

1110 West Washington Street, Suite 220
Phoenix, Arizona 85007

Kenneth C. Sundlof, Jr.

JENNINGS, STROUSS & SALMON, P.L.C.
The Collier Center, 11% floor

201 East Washington Street

Phoenix, Arizona §5004-2385

Gerry DaRosa
Two North Central Avenue, Suite 2200
Phoenix, Arizona §5004-4406

Kevin Fox

Keyes & Fox LLP

5727 Keith Avenue
QOakland, California 94618

Kenneth R. Saline

K.R. Saline & Associates, PL.C
160 North Pasadena, Suite 101
Mesa, Arizona 85201-06764

Michael A. Curtis

William P. Sullivan

Larry K. Udall

Curtis, Goodwin, Sullivan
Udall & Schwab, PLC

501 East Thomas Road
Phoenix, Arizona 85012-3205

Bradley S. Carroll

Snell & Wilmer LLP

One Arizona Center

400 East Van Buren

Phoenix, Arizona 85004-2202

Steve Wene

Jeffrey T. Murray

Moyes Sellers & Sims Ltd
1850 North Central Avenue
Suite 1100

Phoenix, Arizona 85004

Lawrence V. Robertson, Jr.
Attorney at Law

Post Office Box 1448
Tubac, Arizona 85646

Timothy M. Hogan

Arizona Center for Law in the Public Interest
202 East McDowell Road, Suite 153
Phoenix, Arizona 85004

David Berry

Western Resource Advocates
Post Office Box 1064
Scottsdale, Arizona 85252-1064

C. Webb Crockett

Patrick J. Black

Fennemore Craig, PC

3003 North Central Avenue
Suite 2600

Phoenix, Arizona 85012-2913

Michae]l W. Patten, Esq.

Roshka, DeWulf & Patten, PLC

400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004

Deborah R. Scott

Pinnacle West Capital Corporation
400 North Fifth Street, MS 8695
Phoenix, Arizona 85004




SUMMARY TESTIMONY
OF
STEVE IRVINE

SOLARCITY CORPORATION
DOCKET NO. E-20690A-09-0346

Staff’s conclusions are as follows:

e Through its SSAs for nonprofits, schools and governmental entities, SolarCity
provides electricity to the public for a profit.

e The SSAs appear to have been intentionally structured as sales of electricity so
that SolarCity and the schools could take advantage of federal tax incentives, -
which the schools otherwise did not qualify for.

e The provisions of the SSAs as a whole support Staff’s position that the contracts
are primarily for the sale of electricity to the schools.

e The customer pays SolarCity under the SSAs on a kWh basis.

e The facilities installed by SolarCity will be owned by SolarCity throughout the
life of the contract unless the schools exercise an option to purchase the system at
years 6 or 10 of the contract or at the end of the SSA’s life, year 15 of the
contract.

¢ SolarCity’s facilities are invested with a public interest in that they supply
electricity to the public. In addition electricity generated in excess of the schools’
own need at a given time would flow through the grid and could be available for
public use.

» The electricity produced under an SSA is no different than electricity provided by
the Incumbent Utilities, a commodity in which the general public has been held to
have an interest.

»  While SolarCity will provide its services through individual contract, this is not
dispositive of the issue of whether it is functioning as a public utility. It is more
the nature of the services it offers, and the fact that it offers its services to the
public.

¢ SolarCity intends to serve a substantial portion of the public. SolarCity will
compete with other corporations whose business is clothed with a public interest.



SUMMARY TESTIMONY
OF
STEVE IRVINE

SOLARCITY CORPORATION
DOCKET NO. E-20690A-09-0346

Staff recommends the following:

o That should the Commission find that SolarCity is acting as a public service
corporation under the SSAs, the Commission continue to require SolarCity to
provide its special contracts to the Commission for review and approval.

e That should the Commission find that SolarCity is acting as a public service
corporation under the SSAs, SolarCity should be required to apply for a CC&N,
using the expedited and streamlined process available for competitive
telecommunications resellers.

o That the Commission’s findings in this matter apply only to SolarCity’s SSAs for
schools, nonprofits and governmental entities. Determinations on other contracts
or sales should be made upon separate application.



