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DOCKET NO. E-20690A-09-0346
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OF TESTIMONY AND EXHIBITS
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Additional Testimony of Lyndon Rive

Q: Explain the services that SolarCity has provided to its customers in Arizona.

A: SolarCity has traditionally provided its customers with design, installation and maintenance
of rooftop solar photovoltaic systems at no up front cost to the user through our solar lease

program,
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Q: Does performing any of these services subject SolarCity to regulation from the Arizona

Corporation Commission?

A: No, the industry has long been providing these services in Arizona without regulation. In
fact, the ACC Staff has even expressly stated in the Solar Alliance Docket that the solar lease

program does not subject providers to ACC regulation.

Q: Please explain the services that SolarCity wishes to provide to schools, non-profits and

governmental entities under this docket?

A: SolarCity wishes to provide the schools, non-profits and governmental entities with the exact
same services it provides its existing customers in Arizona; design, installation and maintenance

of solar photovoltaic rooftop systems at no up front cost to the consumer.

Q: And none of these services you seek to provide would cause you to be regulated in Arizona?

A: That is correct.

Q: So why don’t you just provide these services to the schools, what is holding you back?

A: As we have discussed, the provision of these services would make solar prohibitively

expensive to these users unless we utilize an SSA because the IRS requires that our pricing relate

to the amount of electricity provided. Without the federal tax incentives there is just no

economically viable way to provide our services to schools, non-profit or governmental entities

4
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Q: So what is the point of the SSA?

A: The SSA allows us to provide our core services to schools, non-profits, and governmental

entities. Without the SSA we could not provide our services at a price that would make sense.

Q: And again, when you say “core services™ you mean the unregulated services such as design,
installation and maintenance with no up front costs that several companies provide to customers

all over Arizona right?

A: Right.

Q: Are you aware that Commission Staff has said that the primary purpose of an SSA is to
“furnish” electricity to the customer which would result in your company being a Public Service

Corporation under the State Constitution?

A: Yes.

Q: What is your reaction to that?

A: T have two reactions; first, SolarCity does not furnish electricity at all because the customer
owns all electricity the moment it is produced and therefore, there is never a transfer of
possession. The SSA is very clear on this point; and second, even if the Commission believes
that somehow SolarCity furnishes energy it never legally possesses it is crystal clear that any

furnishing is merely incidental to our provision of wholly unregulated services. You have to
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understand that there is simply no other economically viable way for schools, non-profits and
governmental entities to utilize our unregulated services that we provide all over the state unless
they use the SSA. All SolarCity is doing is trying to provide this class of non-profit customers
with its core, unregulated services. If it means we somehow end up furnishing electricity then
that is purely incidental. SolarCity never decided to change its business plan and start selling
electricity. Instead, SolarCity tried to figure out a way to bring this class of non-profit customers
its legal services and the SSA is the only way to do that. We have no reason to change our
business plan as we have been highly successful. If we are furnishing electricity, which I do not
agree with, it is merely incidental to us utilizing the only viable way to provide the unregulated

services the non-profit group can benefit from.

Further, and this is extremely important, our pricing for the SSA is simply the price we would
charge for a lease divided out over the number of kWh we expect the system to produce. The

notion that we are charging for something different or selling electricity is just absurd.

Q: As to your first reaction it appears the Staff’s witness contends that the fact that the SSA says
the school owns and takes possession of all electricity the moment it is produced is merely a trick]

of semantics to avoid a transfer of possession. What is your response to that?

A: [ have always felt, and my lawyers have agreed, that language in contracts is important. This
is not semantics, this 1s about possession of something and when that possession occurs.
Possession is a right and the provision of the SSA that provides that the customer possesses all of]
the electricity the moment it is produced transfers a right to the customer. That right is real, it is

tangible and is much more than semantics. We are not quibbling over the meaning of some word

6
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with dual meanings. We have negotiated the exact moment of possession such that the customer

always owns the electricity and SolarCity never does.

Q: What do you think of the prospect of regulating SSAs while the other forms of solar

installation are allowed to flourish unregulated?

A: Frankly, I think that prospect makes little sense. From public policy standpoint the SSA is a
much better tool for protecting the end users of solar photovoltaic systems and should be far

preferable the prospect of customers purchasing their own systems or even leasing systems.
Q: Can you explain that further?

A: Yes, there are several attributes of the SSA that protect the customer and make the
arrangement preferable to a lease or straight purchase. First, the SSA customer only pays based
on the performance of the system. In that case the risk of loss is entirely on the provider. If the
system does not produce then the customer pays nothing. If the system underproduces then the
customer pays less. By contrast, most leases are for a fixed amount each month that the
customer pays regardless of performance. Obviously, with a purchase the customer becomes the
owner and bears all the risk that their initial investment could be wasted if the system
underproduces or fails to produce for periods of time. Second, the SSA gives the customer the
opportunity to try the product before buying it. The customer has the option to purchase
petiodically during the term of the SSA. Unlike in a purchase situation, if the customer is
unhappy with the product they do not end up owning it but if they like it they have the chance to

buy it. Third, it incentivizes the solar provider to install a good working product. It needs to
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perform optimally for the solar provider to profit. If the system is leased or purchased then the
provider does not make more money based on optimal performance. The SSA gives incentive
for reliable and optimal service. Fourth, with the SSA, the customer does not have to maintain
his own system as he would if he bought the system outright. The solar provider takes care of all

maintenance at no additional costs.

All in all the public is better protected by an SSA then a lease or a purchase of a solar
photovoltaic system. That is why I think it makes little sense to regulate the SSA arrangement

when leases and purchases are not regulated.

Q: Do you agree with Staff’s assertion that SolarCity fails one of the Serv-Yu tests, because you
will accept substantially all requests for service? Staff notes in its testimony at page 27 that you
have not provided evidence that the number of potential customers is a small distinct subset of

potential customers — do you have any such evidence?

A: 1 do not agree with staff and have the evidence to prove we do not accept anywhere near
substantially all the service requests we receive. We keep track of all of our incoming requests
for service through a customer relationship management platform called SolarWorks. When
someone calls SolarCity seeking service, their particulars go into this system, and we generate a
quote for them if we can. [ have reviewed the records for the past 21 months of SolarWorks
data and found that SolarCity has turned away 91% of those that have requested service during
that period. All in all SolarCity only accepts a small percentage of the requests for service that
we receive and clearly it cannot be said that SolarCity accepts “substantially all requests for

service.”
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Staff discusses that our goal is to serve millions of customers and they are right about that if you
look at our plans to grow nationwide outside of the specific question in this Docket. But the
Serv-Yu test isn’t “many” or “millions:” it’s “substantially all.” As I just mentioned we are a
far ¢ry from accepting “substantially all” requests for service as we are turning away the
overwhelming majority of requests. I think it’s a very long walk from us turning away 9 out of

every ten people who requested service to accepting “substantially all” requests for service.

Q: Mr. Rive, is there any reason to believe you actually cannot (as opposed to will not) accept

substantially all requests for service from the public?

A: Yes. Right now, as the ACC is aware, distributed generation is only made practical with the
utilities’ rebates added into the equation. As you know, there is a limited pot of rebate money
each year on both the commercial and residential side. Once that rebate money has been used up
for the year there is no way to move forward with any additional projects in an economically
viable manner. This was extremely evident this year when APS came to the Commission to ask
for more money to serve its commercial rebate program for the year and also asked for a set
aside of $20 million in rebates just for schools. Without that set aside for school projects no
school projects would have been able to be completed this year no matter how many requests for
service were made. In response to that school set aside more than 20 school districts, several
community colleges, and several charter schools were in contact with SolarCity to discuss the
potential to install solar this year in APS’ service area. Even with the $20 million set aside there
is no way SolarCity could accept all of these requests and the many buildings and many

megawatts involved because the rebate money will not support enough megawatt production this
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year to cover all those who inquired. No matter what SolarCity’s intentions may be you can

plainly see we simply cannot accept substantially all requests for service from the public.

Q: Mr. Rive, do you feel that your company offers a commodity comparable to energy provided

by an Incumbent Utility?

A: That’s another point - we don’t feel that solar systems are a commodity. In fact, we find that
solar customers can be very finicky, based on their own private preferences. By no means do
they just want cheaper electrons and not care where they come from. Customers will happily
pay more or less, or not sign on at all, because one solar system is ugly and the other attractive,
because one’s modules are made in America and the other’s are not, because one takes up more
roof space than another, because one system will penetrate a customers’ roof and the other will
not, because we offer a really interesting Web interface and others do not, because one
competitor requires an upfront payment and another does not. Even if they produce the same
number of electrons, the products and offerings we finance for our customers are unique and

highly differentiated. Different customers look for different things.

Q: Have you had a chance to compare SolarCity’s Articles of Incorporation with those of some

Public Service Corporations in Arizona?

A: Yes.

Q: And what have you found?

10
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A: While SolarCity’s Articles of Incorporation make no reference to being a utility or serving
electricity, each of the Articles of Incorporation for the PSCs in Arizona that I have had a chance
to review clearly indicates that the utility is being formed to act as a public utility. For example,
I have attached copies of the Article of Incorporation for Sulphur Springs Valley Electric
Cooperative (SSVEC), The Navopache Flectric Cooperative (NEC), TEP and APS. SSVEC’s
Articles of incorporation reference that it is being formed subject to the “Electric Cooperative
Act.” NEC’s Articles of Incorporation actually state flat out that it is going to “furnish” electric
energy while TEP’s Articles indicate it is formed to transact business as a “public service
corporation within the meaning of Section 2 of Article 15 of the Arizona Constitution.”
Similarly, APS” Articles of Incorporation include the statement that, “[t]he character of the
business which the Corporation intends to actually conduct in the State of Arizona on and for the
foreseeable period after July 1, 1976 is that of a public service corporation within the meaning of
Section 2 of Article 15 of the Constitution of Arizona as in effect on July 1, 1976.” Each of
these Articles of Incorporation are attached to this testimony as SolarCity Exhibit “D”* and

SolarCity’s Articles of Incorporation are attached as SolarCity Exhibit “E.”

Q: Does that conclude your testimony?

A: Yes.

11
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Additional Testimony of David Peterson
Q: On page 19 of his testimony, the Staff’s witness Mr. Irvine states that the “provision of
electricity” under the Scottsdale SSAs is the “primary purpose of the agreements.” As a party to
the agreements in question do you agree with that assessment and if you do not please tell me

what you believe to be the “primary purpose of the agreements?”

A: I do not agree with Mr. Irvine at all. The fact of the matter is that the Scottsdale Unified
School District already has all of the electricity it needs and I have absolutely no need for
additional or different electricity. I have no reason to believe that either APS or SRP will ever
fail to meet my electrical needs so, no, I do not agree with Mr. Irvine as SUSD simply does not
need additional electricity for any reason. What SUSD does need however, is to save money
wherever we can save money so that I can hire more teachers or buy more books or improve
more buildings. What SolarCity is offering is a chance for SUSD to lower its overall operating
budget. Without the SSA arrangement SUSD would have no way of recognizing this savings.
The purpose of the SSA is clearly to provide a financing mechanism that allows SUSD to save
money. The fact that we are saving money in relation to electricity is completely and totally
irrelevant to SUSD. The important part is that SUSD is being offered an opportunity to save
money without putting up any upfront money. If anyone can offer SUSD the opportunity to save
millions of dollars without coming out of pocket one penny upfront then we are going to strongly
consider that opportunity whether it involves solar panels, school books or cleaning supplies. To
say this is about the electricity is absurd; it is about the savings and the ability to recognize those

savings without up front capital investment.

12
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Additionally, everyone has to remember that there is no other economically viable way for us to
make this work. If SUSD could purchase the system or lease it while taking advantage of the
substantial tax incentives we would explore that but as has already been explained that does not
work because of our tax exempt status. All SUSD wants are the services that SolarCity provides
without regulation in this State right now which are the design, installation and maintenance of
the system with no upfront costs. Because we are a school the only way we can get these

services at a price that makes sense is through a SSA.

Q: You mention the word “financing” in your response yet Mr. Irvine, in his testimony indicates

that he believes that the SSA is not actually a form of “financing.” What do you think of that?

A: Again, [ totally disagree with Mr. Irvine, If SUSD buys the panels then SUSD needs to come
up with approximately $10 million dollars just to install the solar systems for the two schools.
The SSA allows us the opportunity to get the solar panels in place and to begin saving money
without spending anything up front. We are using SolarCity to raise the upfront costs for us and
are paying for that based on the savings we ultimately receive from their installation. That is
“financing” in its most basic sense. I don’t know what else to call that. Also, a simple glance at
the dictionary under the word “financing” shows that what we are doing is plainly “financing.”
The Cambridge Dictionary defines “financing” as, “to provide the money needed for something
to happen.” In this case, we are utilizing the SSA so that SolarCity and its third party investors
can provide the money needed so that the School District can save money. Mr. Irvine’s

definition of “financing™ was self serving and inaccurate.

13




“SOLARCITY EXHIBIT D”



Articles of Incorporation for Sulphur Springs Valley Electric Cooperative



AMENDED AND RESTATED
ARTICLES OF INCORPORATION
OF
SULPHUR SPRINGS VALLEY ELECTRIC COQPERATIVE, INC,

Pursuant to Sections 10-2056 of the Arizona Revised Statutes, the
undersigned corporation hereby adopts the following Articles of
Incorporation amending and restating in their entirety the Articles of
Incorporation filed with the Arizona Corporation Commission, as amended to
date. The Amended and Restated Articles of Incorporation hereinafter
appearing correctly set forth without change the provisions of the Articles
of Incorporation as heretofore amended and amended hereby, and supersede
the original Articles of Incorporation and all amendments thereto.

The following Articles of Amendment are executed pursuant to Arizona
Revised Statutes 10-2051 et. seq. and were made on behalf of Sulphur
Springs Valley Electric Cooperative, Inc. with its principal office in
Willcox, Arizona

ARTICLES OF INCORPORATION
OF
SULPHUR SPRINGS VALLEY ELECTRIC COOPERATIVE, INC.

ARTICLE I.

The corporation as it now exists is Sulphur Springs Vvalley Electric
Cooperative, Inc., and the present address of its principal office is
Willcox, Arizona. The name of the company as a cooperative shall be
Sulphur Springs Valley Electric Cooperative, Inc., and the address of its
principal office as a cooperative shall be Willcox, Arizona.

ARTICLE II.

This corporation was organized under the statutes of the State of Arizona
providing for the incorporation of a corporation not for profit and as set
forth in Section 602, Revised Code Arizona, 1328.

ARTICLE III.

The Sulphur Springs Valley Electric Cooperative, Inc., elects to become a
cooperative non-profit membership corporation subject to the Electric
Cooperative Act.

ARTICLE IV.

The nature of the business of the corporation and the objects or purposes
to be transacted promoted or carried on by it shall be as allowed by law.
The corporation may engage in any transaction or business authorized by law
and shall have all the powers authorized by law that may be necessary,
convenient or appropriate to accomplish the purpose for which the
corporation is organized or to carry out its business or affairs. The
corporation may adopt By-Laws.

ARTICLE V.

The business and affairs of the corporation shall be vested in and managed
and controlled by a board of directors and the officers of the corporation
shall be a president, a vice-president, a treasurer and a secretary. The

offices of Secretary and Treasurer may be held by the same person.



The directors, as such, shall not receive any compensation for their
services, but the By-Laws may provide for reimbursement for reasonable

‘expenses incurred in connection with the performance of their duties.
ARTICLE VI.

The number of directors, their election, removal, and filling of vacancies,
and delineation of voting districts shall be as set forth in the By-Laws.

ARTICLE VII.
The corporate existence of the corporation shall be perpetual.
ARTICLE VIII.

Section 1. Membership in the corporation and rights, duties, and
responsibilities shall be set forth in the By-Laws.

Section 2. The private property of the members of the corporation shall be
exempt from execution for the debts of the corporation and no member shall
be liable or responsible for any debts or liabilities of the corporation.

IN WITNESS WHEREOF, the President and Secretary of the Corporation,
acting for and on behalf of the corporation, have hereunto set their hands

this 23rd day of June , 1999 .
(* eV P
President \
Secretary ///
STATE OF ARIZONA )
)ss
county of Cochise )
on this, the 23rd day of June , 1999 , before me, the
undersigned Notary Public, personally appeared _Curtis Nolan and
Harold Hinkley , the President and Secretary, respectively of
Sulphur Springs Valley Electric Cooperative, Inc. , an Arizona
Corporation (now known as SSYEC ) and acknowledged

tome that they, being authorized to do so, executed the foregoing
instrument for the purposes therein contained by signing the name of the
Corporation by themselves as such officers.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

_ﬂﬂ—iﬁ Pﬂi/(?
CLkaLL_bﬂLgﬁéi——¥:::55tS»

Notary Public

7 Qfficial Saal )
NOTARY PUBLIC
STATE OF ARIZONA

e, _Z}buntxo[ Cochise
SRR AURA M. ROOM
iy CAnTission Txplres Jusy 21, 2002

N o e e e A

(Seal)




Articles of Incorporation for The Navopache Electric Cooperative
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ntccnlary. convcnlnnt or useful for carrying out and scconplishing nny
ar all of the foregoing purposou;

(®) To ucquiro, own, hold, use, cxcrcioc and, to the sxtent ger-.

‘mitted by law, to sell, mortgsge, pledge, hypnthccato and in any sanner

disposn of franchieses, rights, priviieges, licencea, rigrtl-ot-wuy and
CQBGWGntS ‘necessary, useful ar apprepriate to’ accomplish any or alil of
the purpoaea o’ the corporation; )

(¢} To ﬁurchas;, recelve, lease as lossee, or in any other manner
acquire, own; hold,‘maintiin, use, convey, 4sll, lease aa lessor, ex-

change, mortgéga, pledge or otherwise dispose of any and all real and

. paréoqal property or any interest therein neceasary, useful or appropriaste

to énable the corioration to acdoupliah any ar all of its purpoees;

(d) To assist its members to wirTe their pramises and 1nspail there-
in slectrical and plusbing gppliénces, fixtures, machinery, supplies,
apparatus and equipment of &ny and all kinds and character (including,

_ without limiting the gen-rilicy ot the foragoing) such ag are applicaﬁle

10 water uuhply and eowag@ dispoaal) and, in connection therewith and
for such hurposéé, to purchasg; acquire, leasse, sell, distributo, in-
gtall and repair electrical and plumniﬁg appliances, fi;tureg, oachinery,
supplies, apparatus and equipment of eny and all kinds and cheracter
{including, without limfting the generality of the foregoing, euch as

are applicuble to water supply and scwago diaposal] and tg receive,

acquire, endorsc. Pledge, 3unranten, hypothecate, transfer or othorwise

dinpoao of notes and other evidences ol 1ndnbtodnoaa and sl noeurlty ;
'thorarov; .
(e} To borrow meney, to muke and issue bonds, notes and other

svidences of indsbtedness, secured or unsscured, for moneys borroved or

: in payment for property acquirsd, or for eny of the other objects or
purposes ;( the corporation and to sscurs the payment of such bonds,

. ] 5™
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notes or other evidsnces of indebtedness by morigege or mortigapes, or
dood or deeda of trust uponr, or by the pledgs of or othor 14en upen, all
or any of the prapnrty, rights, privileges, or plrnits o{ thl carporation,
whcruoevcr sit.ultod, acquirld or to be acquired;

(f) To do and perform any and sll acis &nd things, ang to have and
exsrcise any nnd all powers which may ba neacessary or convoniont 1o sc-
complish any or 8ll of the foregoing purposes or which nay be permitted,

" from time to timo, by the Act under which the corporation is fon'td and
the laws of the State of Ariznvmi providid, however, that ¢l1 of the
opérhtiéns of.t.he co‘rporéiion shall be un & cooperative basls, not for
‘prafit, end for the use sna benefit of its memdere as such. The c&rpora—

tion s*sll render no égrvica to or for the public.

- -

R‘i‘lg@ ¥o=-NON-CAPTAL S % )
The cnrporatian is crganized,as a non-profit corporation nithout

capital etock.

The corporate exiatanco'shallhegin on the dntc these art.lcles are
tiled sn. a certified copy of the same Tecorded 'n accordance with the
:.a' and & certitieata uf incorporation delivered by the- Oorporation
c::minion, and the urminat.ion thoreot shnll be tvcnty-ﬁv- (25} yaars
thareafter, with the privileze of renewal aas prQVidod by law.

ARTICLE "1.--CORPORATE GOVERMMENT

(8) 1ho affeirs of the Cornoration shall be governed by a Board
of.birectors cf not less then thres (3) nor more than nine (9) dirq;—
tore end suén officers as the Board of uirectors may elect or sppoint.
The officars 'ohﬁll ‘-b‘o'a'Prasidmt, v1co-Prui§;nt.; :i'ecret.a'ry'and
Treasursr, i;sctcd by and from among the dirgctou_‘. Meputy officers
;_uy bes provided for by the Bylaws adopted hereunder.

(b) At the annusl mesting of the members to be held on the last
Vadneedey in Novamber of sach year, beginning with tki"jcék 1946, thé
directors shall be elected by snd from the members of thn"codppnuvc
to hold office until the riext annusl mesting of the mecbers or until

.3-
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their succeasors shall have been elected snd ohall.hnvy-quplif:-a.

o) The ttrii. directors of “he Corporetion who ahell bold office

uptil the lnnualfmiiting of the members in the year 1946, or until thefy

- BAME

Auccessors shall have been alected ang ahell have quelified, aras

~ W. H, Laraon
T. t. Celdwell
Jewes A, Treat
S: ¥y Jagues
C. Gilmore Jackson

The ahbove named peraons werg elected us directora at a neeting of ihe

ADDAE3] -

Lekeside, Arigona
Lekesiae, Aji.ona
Lekeside, Arizons
Lexeside, arirzons
Lekegide, Arizona

corporators held at Phoenix, Maricopa County, tdie of Arizons, at

£100 ofeclock, Pit., on the _lythday of auguat, 1946.

{a) The Bylsws zsy provide that directors may be nominated or

- elected from different diviaiona of the entire territory to be served.

The highest amount of indebtedness or lisbility, direct or conting-

ABTICLE VII11.~-~INDERTADNESS
TORC

R4 TV ORA L ke g

ent, to which this Corporation ghell at any time subject itself is
Four Villion {$4,000,000.00) Dollars. '

the private property bt Lhe mepbers of the cnrparation'éhall bo ex-

ehpt tyom execution for the debts of the corporation and no member shall

corporation.

be individually 1iable or r:sponaible for any debis or liabilitiaes of the

Membership in the corporstion shall be evidengedAby a certificate of

penbership which shall be ia such form and shall contain sueh provisions

inconsietent with thess Artilles of Incorporation or by the Bylaws of the

ARTICLE X,-<=MELBERSHT

aa shall be 2etermined by the Bourd of Directors, not contrary to or

Corparation. Guch cartificcte slall ba signed by ihg President and by

the secretary of the corporation and the corporate seal shall be affixed
- therata. -

ade
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These Aruclu shall be adopted at an organizetion nut’ing‘

as now or hereafter pr vided by lsw.
- CLE XI1,--BYLAWS
The bower to a&qpt bylaws shsll be veated in tha meébara.
of the éafporation éay be sltered, amended or repealed by ths mcmbers at
any reguiar or special meeting; pravided thst ths notice of asuch aeeting
shall have contained 3 eopy of the proposeo elieratinm, amandﬂent ar

re;eaL.‘

ARTICLE XIII.--:TA*CTqHY AG "“T

The stetutory sgeant of this ccrporatiun sball‘be Viegil 4.
Chandler, 516 Heard éuilding, Phoenlix, Arizona, who has been s bona
fide reai¢ent of the gtate of Arizons fov more than three (3) years
last past, yhn'is1sppointed its lawful agent for and in behalf of said
corporation to aceept amd acknowledge service pf and upon whom mgy bé
served sll n#cesssry procesas or procesdes in auny action, sutt or proe-

ceeding that xay be had or brought against the ssid cerporat.cn in any

of the Courts uf said State of Arizona. His apypointment may be revoked -

at ary time by filing the appointauant of anotlier ngent.

N dITh_SS WFEREOF, W, 88 corporalors, hereunto set our hands as

auch corporatora in tho County of Maricopa, State of Arizona, the_ !ﬂ
day of Auguan, ln the year 1346,

/ /,.:) of: (Ja{"{om

I/c

by » vote
of not less than two-thirds of thc originel corporators and may be amandcd

The bylaws

i b T v
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[N NORU S S

STATEZ OF ARJZUNA )
o . _ 1 8B,
County of Maricopa ) .

. on tnis the Zg" day ¢f Auguat, 1346, befors me, the undersigned
orr!cer, perscnally appesreq W, H. LARSON
Ta As GALDPLL

oA ELS u THELT

A

. GILMOBE & ACYSCH
-_—4—-——-—._-1

known Lo me to be the persons whose rames are subscribed to t.he foregoing

Articles of Incor; oration, as corvoratars, And that tbey executed the
same for t.he pux-pose tharain contained. )
moSITT 23 TIEHEQFR, T have hereunto sst. uy hand and affixed oy

off’ ‘&l seal in geid Haricopa Coun'cy, the day anr.'. yesr Lia tnis certi!’i-

cyLe " gt atove wmentioned,

Yy Commission Expirect

(zenl)

7- 48
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Articles of Incorporation for Tucson Electric Power Company



HESTATED
ARTICLES OF INCORPORATION
F

O o
TUCSON ELECTRIC POWER COMPANY

KNOW ALL MEN BY THESE PRESENTS: That the MCOMpOreiedy,
associatad themselves togsther for the purpess of forming e corporation
virtue of the laws of the Stets of Arizans did agdopt Articles of tnearporelisy
resiated as follows: ‘ Lo

FIRSY:  The nama of the Corperation shall be Tueson Elasdrits $
Company.

SECOND: The known and principal place of businass of thia Conpe
the State of Arizona shall be 22¢ Woat St Stree:, Tucson, Ariznte BEY
known place of business may be chmngsd and clher offices oy Y aoiHbl
mainteined in or outside of the State of Arizona af such pleces as tha izl
Directors may designate, :

Tha character of business which the Corparation intends aetunatly i&c’x}

the State of Arizona (2 thet of & public servios carporation within the nwmh@m% ok

2 of Ailicie 15 of the Constifuiion of Arizons.

FOURTH: The total rumber of shares of Capitet Stouk of aft &:im!@z Sk
Carporation shish have authority to issus is Twe Hundred Ons Milon (201150
sharas, dividad irdo: ‘

One Millicr (1,000,000) shares of Profacrad Stask without par v,
and SR

T T T Aindred WIS {200,500, 000 shiree oF Camon Stk
without psr valuo. '

The Cupits! Stock of the Corporation shall ba paid in &t such tive e g sl

condition? as the Board of Birsctors shall fram tims 10 tirs detarming,




Profemred Stock

The Beared of Diractors of the Corporation shall have the asthorily 1
Prefosred Stock into series and datat mine the designation, prafeconis, 1
voling powérs Of the shavas of gach ueries o sytaklshed end the reeisiy
qualifications the af, ali to tha axtent and in the mannes provided by dao
however, that prior to Janussy 1, 1895 such swthority shsli be rsrived Ry
unanimeus act of the entira Board of Dirsedors,

Commwen Btock

Subject 1o the limitations, ¥ any, specified with respsa to the Pm@mnw;
any series lrerect, dividends may be pald on shares of the Cormon SR BIL
funds tegally available therefor, when and s declared by the. Board of Tk

Subjest to the limitations, if any, specifisy with roBpact to the Profanm
any serias theracf, in the event of any liquidatian, diggolutisn or wingt
Corparation, whether voluntary or involuntary, the aseets of ftie Crrpoh S
for payment ard distribution to shereholera shail be Sistituied ratbiy i
with their holdings 15 the holders of shares of the Common Stock,

Al valing poresr shail vest oxclusively 56 the hoiders of shares of 819 56
Stock, except as any slatuio of iiw Stete of Arizona elis!) SAPIOTSlY ProvidE
contrary, snd oxcept as and to the extent atherwisa specified with PR :
Preferred Stock, or any ssries thersof, and aach holtier of ihe Comrion Gudcsinding
the election of dirsctors and upon sach oiher matter ciming bufare amy PR ;
sharenokders, be sntitiad to one (1) vote for each shore of such steck Stontie
name of such hulder on the baoks of the Corporation, Y

Geaneral Provigioms

Tris Corporation may, subjact to auch limitations, if any, as may be spi
respect ta the Prefarred Stock, or any sarias thaneof, amand thess Aol of
Incorpoiation from time o time, I as many respacts a8 may be dinaired i Qi
heraafter panmitted by law. The rights conferrad upan sharpholsars in g,
Incorporatio: are granted subject to the foregoing dght 16 amand, .

The Comporation may, subjsct to such limitations. if any, 63 may be-age B BRE
respect to-the Preferred Stockorany series thereof, scqalre; ol ) CNIY, 938 i T
transier or otherwiss rlisscas of any sharss of g oapiial Stock Shoeretofony gl %
outstending, providsd, however, that purchoees, whather direct or indiret; gial
made only o the axtent of unreserved and unvestricted sarmed surplus avalaii
iherafor, R




Stock of the Camparation shall be condlusively desrad, by asquiring or hagl
shares, 16 have exprossly consantoed to &l and singular the terms &l gk
theso Arlicies of Incorporsdion and to have agreed Hhatl the vating vighte of.
and the rastrictions or gualifications thereof shall be ds ot forth In, or d
pursuznt to, this Articla ‘

Any action required or permitted by these Adicles of incorporation Sy
the Beard of Dirsctors of the Corporation may be talen by o duly suthaileed
of the Bowrd of Diractors, except as othenviss reguired by iew,

FIFTH. Tha consideration for the istugncs of shaess of Seplis
Corporation may be paid to the Corporation, in whale or in- i, i craly i
property, tangible or intangible, or in lebut or s8rvives sctuslly mwmf
Cosporaticn, a2 ngy be determined by the Scard of Birectons, p:mfm :

ihe consideration for shares of Capital Stock of the Comaration having: gl R

shal ot be lecs than the per value thareof, Shares of Cupling Stack &f
shait be deamed to be fully peid and nor-aseassable whan payiment of the
consideration for whith such shares are to be ivsued has Bann recsivet B8
Corporation. The privats praparly of shersholders of the Cotporstion ahﬁﬁ B
exempt iroin the dabis and obiigations «f the Corporation, :

SIXTH: The parlod of duration of the Corgorstion styall km m&‘mﬁ

SEVEMYH: (A) Tho afiairs of the Corporation shall bo mmﬁm‘ R
Board of Directors consisting of 2 number of peraons, ot Jeal thir saven'y
than ten {10), specified by the Board of Directon in e E’sylm of the Gorgh,
Directors shvall recoive reagonsbie compsnaation for tw servinas whiety & !
Directors dhall be elscted arnually by the shersholders at v annuse mﬁtﬁﬁ%
shareholders art when 80 slectsd shall sarve until the hoxt annual ineetivg
sharehaidery or urdit their successors have baer duly stecied end mﬁ!@d

(B) WMo director of the Conporation shall be psmmtly ikt i
dameges for brasch of fiduciary Suly as @ Direcior, provided, howswy, g
herein shali be desmed to elindemte or limit any iﬁaibellty which ety not b gy 6
o¢ timited undar the fewes of the Stite of Arizone, a8 in offscl &t the oiodive PIEK
poragrach (B) of Articls SEVEMNTH or as thersafier srrended, No amrdment;
mogitication or repaei of this parngraph {(B) shat! aliminats o ¥mit the ;mmm
afforded by thie peragraph (B) fu a direstor with respedct t0 any act or amissian
ocourting before the effective dets therao!,

N




(G} (1) The Corporation ahll, to the maximm axtent
apphcable law, 86 oM tMe to e in sFect, indamnify BNy Pernii]
2 party o or otherwie® invalved in (or throstoned to be TR 30 E
oftervise invoived in) eny thrastened, pending or compladed B,
proosading (hersinafier callad an "Action™), witethar cvil, arlindus]
or irvestigative {including without limitation ary Actits by or In i
Corporation to procwre & judgmsnt i e favor) by rewnon of (he fhi
was & director or officer of the Corparaiion, w'is or war Sarvingy i
the Comparation as a direcior or offiosr of analher Crrporntion, of by
kird, domestic or foraign, or any pavinership, joint venhure, frunt, %
benatit plan or any other entity or emterprise, agaiiel sxpentes; folh
attoinoys' feae, and ageinst judgments, finos and amourts peid By
incurred by him in connection with such Aticn o @y Bppeil tharel

(2) The Corparation shall pay sny expanses T
or officar of the Corporation in defending any suen Action in advEaci s
dispasition thereof upan receipt of any underteking by er o by
parson io repay such advances to the extent of the: amount t& L
sheil ultimataly be delomingd not to be entitied.

{3) Thy Carporation, by reeshitisn of tha chd o Mmc.
ariend tha benefite of this paragraph (C) of Article BEVENTH 1o
agents and othar representativas of the Comaretion (Bach diveisr,

empleyea, agent and other repreasntedive entited th bonafis i
paragraph {C} baing hersinafier somaethnes calles o "‘immﬂﬁms

(4) All rights to indemnifieation and to (e advancetmms
granted under or pursuent to this parageash (¢} shedl be desrmad
& conlract betweon the Corporation end pesh panicn whe Ie an ¥ :
Pergon at any time whils this paragreph {C) Iy in oltont and mey b @ Galigak )
8 $8parEle conract betwaun the Corporation ini anck irhermrifissid Bart b
auch rights shall b effective In respact of ol Actions commeneiil LS
eifective dats of iy paregraph (C), whthe: avieing from Soi 845G iy
accurting before o7 aftar such date, No smendsners, modification i
thic Article shall affect any rights o ohligations Sruretofons @il

{S) The Corporation may surchese snd mainlgin

bishalf of, or insurs or cawsy to be inswred, any parecn whe s A ing
T T Person against any fisbility asserted ageingt i and incurod: by Hivg)

capacity in respect of which he is un Indemnlfind Parson, or ety hitios
slatus in such capacity, whather o not the Comparion wouls hava
indemnify him againm such Rablifty urder this Aticis. As veed e
“insurancs” includes retrospactively rated and gelf-inmirad o LR
however, thet no auch program shall provids Covarags for dirasiong




which is prohibitad by epplicable law. The Cenmration's iﬂmmrtlhe % g
wha is an Indemnified Person shall be raduced by any emounts sl
may colledt with respect o tuch Hability {a) urkisr sny policy of WeweR

purchased and meintainad on his behalf by thy Corpreation or m ir@m W s
entity or snterprise $eived by such parson.

{6) Tha rights to indamnification ard io the mm@;&%
expenses and &l other benefita provided by, o grantsd P iﬁmm
shall cortinus an to & persen whi has consed to suvve b e (i)
of which such persen was an indemnified Pearsorn and shell inure 1 ém
the hairs, exscitors and sdministiators of such pemson. :

{7) The Bowrd of Dirsctors shall haeve the powar m:s &
make, alter, amend and repsal such procaduisl mige and reguiy
indemnification and the advancement of expehies g2 &, In ﬂs e
SesM NecRsIery OF expediont in order fo 2amy out Y1 pLIPOYRS :
such rulse and reguistions, if any, to be sst forth i the Bylaws atﬂh&. "
Corporation o in & rassiution of Be Bosrd of Diraciors. n

EIGHTH. The Carporetion shall have pawer to aseent any: Wﬁ b
state of the United Slates, within the territociel Brmits of whioh the cmm_
time to time bes dasirous of exsreising ite Aenchisen o2 cavving on sy

business, and 1o exarcise within such other state sl sush ﬁ'JmEaé;, EW&‘M - )
privilsgas, and fights and be subjact io such restrictions 5g may by tha-

siate be parmittsd or imposed.

MINTH: The nema, rasidence and post office address of eool Hiaora
werg as folicws: e

Neme Residere Bost Sffon Aoy,

J. R. Snider 2717 Exstor 8. 35 Wast Permington g
Tucson, Arizona Tupson, Arkzong

J. Luther Davis 1515 Narth Norton Ave. 35 West Petningten 81,
Tucson, Arizong Tucson, Arizons

-Lo L Clawson. 2640 Eart Seventh §2.. 35 Waewt Forminglon: Wt
Tuesen, Arizona Tusean, Artzon

TENTH: The direstors of te Comoration shell have S powgilh
alter, amens and rapest $156h bylaws for the managament of the Lualnwes ayid it
the Ccrpomt{an #3 thoy may deam necessery of axpedient, end to fifl vm&wmm; g
occurring in the Boerd of Biractors from any couse. o




N WITNESS WHEREQF, the undersignad, Tucson Slontric Feunnr mﬁ
Arizoma comaratt:on. his executed tho fmmgonw Rmﬁmm Anticles of !m‘

S-:creaary, Danmis R. #doizon, whosy signatures an wrmmw m!a g
forth, and said Corporation by remci officars hereby states that ths fmw Ry

Restated Ariclos cr? %nm"msrm;m cofractly set forth thm.zt mm'mm thei m‘tiﬁr! o
the Articles of incorporation au herstofors amendad! snd thel the Restsled éﬁﬁ&
Incorporation supersede tha origing! Articles of incotporation B ol el
thareto, end said officers further state that seld Restaled Artles of mmrmaf@n
heretnfore duly edopted by the Board of Directors of the Sorporation, e

eoree O3 Sometsmieinsy

By:
Charles €. Bayless
t:i /,E‘messmﬁ.»\ ,;7 ,
g& ’”’hﬁ ...... ﬁly"m
Danfis R Nalaon 7 0%
its:  Sweoretary :




STATE OF ARIZONA 1}
} &8 Tueson
COUNTY OF PIMA )

My Comimission Expires:

Gugeet & 795




Articles of Incorporation for Arizona Public Service Company



ARTICLES OF INCORPORATION
OF
ARIZONA PUBLIC SERVICE COMPANY

Restated As Of May 25, 1988

KNOW ALL MEN BY THESE PRESENTS. that we, the undersigned, HOWARD L. ALLER, GEORGE P.
BULLARD AND JOHN H. PAGE. deriring to form a corporation under and according to the laws of the State of
Arizona, do hereby adopt the following Articles of Incorporation:

FIRST: The name of the Corparation is Arizona Public Service Company.

SECOND: The purposes for which this Corperation-is organized include the transaction of any or all lawful
business for which corporations may be incorporated under Chapter ) of Title 10, Arizona Revised Statutes,onor
at any time after July 1, 1976.

The character of business which the Corporation intends actual!y toconduct in the State of Anzona on and for
the foreseeabie period after July 1, 1976 is that of a public service corporation within the meaning of Section 2 of
Article I5 of the Constitution of Arizona as in effert an July 1, 1976.

THIRD: The authorized Capital Stock of the Corporation is 115,535,000 shares divided into 100,000,000
shares of Common Stock with a par value of $2.56 per share, 150,000 shares of $1.10 Cumulative Preferred Stock
with a par value of $25.00 per share (the "“$1.10 Preferred”), 105,000 shares of $2.50 Cumulative Preferred Stock
with a par value of $50.00 per share (the “$2.50 Preferred™). 320,000 shares of $2.36 Cumulative Preferred Stock
with 2 par value of $50.00 per share (the “$2.36 Preferred™), 150,000 shares of $4.35 Cumulative Preferred Stock
with 2 par value of $100.00 per share(the “$4.35 Preferred™), 1,000,000 shares of Serial Preferred Stock with a par
value of $50.00 per share, 4,000,000 shares of Serial Preferred Stock with a par value of $100.00 per share and
70,000,000 shares of Serial Preferved Stock with a par value of $25.00 per share. The $1.10 Preferred, the $2.50
Preferred, the §2.36 Preferred and the'$4.35 Preferred are hereinafter sometimes collectivaly referred to as the
“Preferred Stock™; and the 15,000,000 shares, in the aggregate, of Serial Preferred Stock, without regard to the
amount of the par value thereol, are hereinafter sometimes collectively referred to as the “Serial Preferred™. The
Serial Preferred shall be issuable in series.

The Capitat Stock of the Corporation shall be paid in at such lime and upon such conditions as a majority of the
Board of Directors shall from time to time fix and determine. Subject to the terms and provigions of this Article
Third, the Board of Directors of the Corporation is authorized to provide from time to time for the issuance, within
the limitations and restrictions herein set forth, of shares of the Serial Preferred in series and to fix from time to
time before issuance the designations, preferences, privileges and voting powers of the shares of each series of the
Serial Preferred and the restrictions or qualifications thereof, including, w:thout limiting the generality of the
foregoing, the following:

(a} the serial designation and authorized number of shares.
(b} thedividendrate, the date or dates at which such dividends shall be payable and the extent to which such
dividends shall be cumulative,
fc) theamount or amounts. not less than the par value, to be received by the holders in the event of voluntary
or involuntary dissolution or liquidation of the Corporation,
{d;  theprice or prices at which shares may be redeemed and any terms, conditions and limitations upen such
redemptions,
t¢) any sinking fund provisions for the redemption or purchase of shares of such series, and
{f) the terms and conditions (if any) on which shares may be converted;
provided, however, that subject 1o the provisions of Section 10-033 of the Arizona Revised Statutes, the shares of
all scries of the Serial Preferred shal! not have mare than one vote each.

The designations and preferences of each of said classes of stock (excluding, except as specifically otherwise set
forth, the Scria) Preferred) shall be as follows:

{1} ThePreferred Stock, rach class part passu with each other class thereof and with the Serial Preferred, but
in preference to the Common Stock and any stock junior to the Preferred Stock and the Serial Preferred, shall be
entitied todividends from surplus or profits at the rates of One Dollar and Ten cents ($1.10), Two Dollars and Fifty
Cenis (82.50), Two Dollars and Thirty-Six Cents ($2.36) and Four Dallars and Thirty-Five Cents ($4.35),
respectively, per share per annum, payable quarierly on March 1, June 1, September 1 and December 1 of each
year, when and as declared by the Board of Directors. Such dividends with respect to each share shall be
cumulative from the {irst day of the dividend period in which such share shall originally bave been fssued. No
share of Preferred Stock shall be entitled to any dividends from surplus or profits in excess of the dividends at the
respective rates per share per annum aforesaid. Each series of Serial Preferred, pari passu with each class of the
Preferred Stock hut in preference to the Common Stock and any stock junior to the Preferred Stock and the Serial
Preferred, shall be entitled todividends from surplus or profits at the rates, payable at such times and cumulative
to the extent fixed by the Board of Directors of the Corporation pursuant ta the autherity herein conferred upon
such Board of Directors.
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{2) Intheeventof involuntary dissolution or liquidation of the Carporation, the holders of the Preferred Stock,
eachclass paripassu with the other classes thereof and with the Serial Preferred, but in preference tothe Commen
Stock and any stock junior to the Preferred Stock and the Serial Preferred, shall be entitled to receive, respectively,
the par value of their shares, plus an amount equal to the accrued and unpaid dividends on such shares tothe date
of dissolution or liquidation. In the event of any voluntary dissolution or liquidation, the holders of the Preferred
Stock, each class pari poxsu with each other class thereof and the Seria) Preferred, but in prefarence to the
. Common Stack and any stock junior to the Preferred Stock and the Seria) Preferred, shall be entitled to receive,
respectively, the par value of their shares, plus an amount equal to the accrued dividends on such shares to the
date of dissolution or liquidation plus the redemption premium. On and after July 1, 1976, the redemption
premium shali be: §2.50 per share of the $1.10 Preferred: $1.00 per share of either the $2.50 Preferred or the §2.36
Preferred; and $2.00 per share of the $4.35 Preferred. In the event of dissoiution or liquidation of the Corporation,
veluntary or involuntary, the holders of the Serial Preferved, pari patsu with each class of the Preferred Stock, but
in preference to the Common Stock and any stock junior to the Preferred Stock and the Serial Preferred, shall be
entitled to receive such amount or amounts, not less than par value, as may be fixed by the Board of Directars
pursuant to the authority herein conferred upon the Board of Directors.

(3-a) Upon the affirmative vote of a majority of the shares of the issued and outstanding Common Stock at any
annual meetingor at any special meeting called for that purpose, any class of Preferred Stock may be redeemed in
whaole or in part at any time at the applicable redemption price for each share thereof redeemed, plus an amount
equal to the accrued dividends to the date fixed for redemption. On and after July 1, 1976, the redemption price
shall be: $27.50 per share of the $1.10 Preferred; $51.00 per share of either the $§2.50 Preferved or the $2.36
Preferred; and $102.00 per share of the $4.35 Preferred. If, pursuant to such vote of the Common Stock, less than
all of the share of any class of Preferred Stock are to be redeemed, they shall be selected in such manner as the
Board of Directors or the Executive Committee shall determine. Nothing herein contained shall limit any right of
the Corporation to purchase or otherwise acquire any shares of any class of Preferred Stack.

(3-b) Each series of Serial Preferred shall be subject to redemption in whole or in part at such price or prices -

and on such terms, conditions and Jlimitations as may be fixed by the Baard of Directors prior to the issuance of any
such series. If less than all of the shares of any series of the Serial Preferred are to be redeemed, they shali be
selected in such manner as the Board of Directors or the Executive Committee shall determine, Notbmg herein
contained shall lirait any right of the Corporation to purchase or otherwise acquirs any shares of any series of the
Serial Preferved, Any shares of Serial Preferred redeemed or otherwise acquired by the Company shall have the
status of authorized and unissued shares, undesignated as to series, and may thereafter, in the discretion of the
Board of Directors and to the extent permitted by law, be sold or reissued from time to time, as part of another
series or (uniess prohibited by the terms of such series as fixed by the Board of Directors) of the same series,

subject to the terms and conditions hersin set forth.

(3-c) Noticeof theintention of the Corporation to redeem shares of Preferred Stock of any class, or any series of
the Serial Preferred, shall be mailed at least thirty (30) days before the date of redemption to each holder of record
of the shares to be redeemed, at his last known post office address as shown by the records of the Corporation. At
any time after such notice has been mailed as aforesaid, the Corporation may deposit (separately as to each class or
series) the aggregate redemption price payabie with respect 1o shares of such class or series to be redeemed (or the
portion thereof not already paid in the redemption of shares so to be redeemed) with any bank or trust company
({having capital, surplus and undivided profits aggregating at laast $4,000,000)in The City of New York, a member
of the Clearing House of The City of New York, or with any bank or trust company (having capital, surplus and
undivided profits aggregating at least 54,000.000) in the City of Phoenix, Arizona, a member of the Clzaring House
of the City of Phoenix, Arizona, named in such notice of redemption, payable in amounts aforeszid to the
respective orders of the holders of record of the shares of such class or series s0 to be redeemed, on endorsement, if

required, and surrender of their certificates. Thereupon said halders shall cease to be stockheldars with respect 1o
" said shares and from and after the making of such deposit said holders shall have nointerest or claim against the
Corporarion with respect to said shares, but shal) be entitled only to receive said monies from said bank or trust
company without jnterest,

(42) The term “net income available for fixed charges” whenever hereafter used in these Articles of
Incorporation shall mean the sum of (a) the net income of the Corporation determined in accardance with generally
accepled accounting principles and (b) an amount equal to the interest charges on long-term debt of the
Corporation deducted in determining Such net income including amortization of debt discount and expense if and
to the extent such amorrization was deducted in determining net income. The term “longiterm debt” as
hereinafter used in these Articles of Incorporation shall include all indebtedness of the Corporation having a fixed
maturity date more than one year from the date of issus thereof or renewable or refundable at the option of the
obliger pursuant to zny revolving or other similar credit agreement or otherwise to a date more than one year from
thedate of issue thereof. The certificate of any firm of independent accountants selected by the Board of Directors
shall be conclusive evidence as to the net income available for fixed charges for any period,
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(4-b) Sclong as any shares of any class of Preferred Stock are gutstanding, the Corporation shall not, without
the affirmative vote or consent of the holders of at least two-thirds of the outstanding shares of said clsss, vouing s
a class: (a)authorize, by amendment of the Articles of Incorporation. any stock ranking prior in any respect o said
class; or (b) make any thange, by amendment of the Articles of Incorporation, or otherwise. in the terms and
provisions of said class that would adversely affect the rights and preferences of the holders thereof: or (c)issue
any shares of zaid class theretefore authorized but unissued, or shares of any stock pari passu with said class,
other tharn ir exchange for, or for the purpose of effecting the redemption or other retirement of, not less than an
equal ageregate par value of ghares of Preferred Stock, or of any stock pari passu therewith, at the time
outstanding, unless the net income available for fixed charges of the Corporation {or 2 period of any twelve (12)
consecutive months within the fifteen (15) calendar months immediately preceding the {irst day of the month in
which such additional stock is issued is at 12ast one and one-half {134) Limes the sum of (i) the interest requirements
for one year on the long-term debt of the Corporation 1o be outstanding immediately after the date of issueof such
additional shares and (i) the dividend requirements {or one year on all shares of Preferred Stock. and of all other
classes of stock ranking on a parity withor priorto said class of Preferred Stock in respect to dividends or asseis, to
be outstanding immediately after such proposed issue of additional shares,

(4-c) So long as any shares of the Serial Preferred are cutstanding, the Corporation shall not, without
affirmative action takenas hereinalter provided by the holders of Serial Prelerred: (a) authorize, by amendment of
the Arnticles of Incorporation, any siock ranking prior in any respect 16 the Serial Preferred: or (b) make any
change, by amendment of the Articles of Incorporation, or otherwise, in the terms and provisions of the Serial
Preferred or any series of the Serial Preferved of which any shares are then outstanding, that would adversely
affect the rights and preferences of the holders of the Serial Preferred: or {c) issue any shares of the Serial
Preferred theretofore authorized but unissued, or shares of any stock pars pessy with the Serial Preferred, other
than in exchange for, or for the purpose of effecting tha redemption or other retirement of, not less than an equal
aggrepate par value of shares of Serial Preferred, or of any stock pari pass« therewith, at the time outstanding.
unless the net income available for fixed charges of the Corporation for a period of any twelve (12) consecutive
monthe within the fifteen (15) calendar months immediately preceding the first day of the month in which such
additional stock is issued i$ at{eas1 ope 2na one-half {1 %) times the sum of (i) the interest requirements for one year
on the long-term debt of the Corporation to be ovtstanding immeédiately after the date of issue of such additional
shares and {if} the dividend requirements for one year on all shares of Serial Preferred, and of all other classes of
stock ranking on a parity with or prior 1o the Serial Preferred in respect of dividends or assets, to be outstanding
immediately aftér such proposed issue of additional shares., In taking any affirmative action that may be required
by this Section (4-¢), the holdess of Serial Preferred shall vote or consent according to the following two classes:
Serial Preferred Stock with 2 par valueof either 550.00 or $100.00 per share; and Serial Preferred Stock witha par
value of $25.00 per share; 2nd such action shall require the affirmative vote or consent of the holders of at least
two-thirds of the then outstanding shares of each such voting or consenting class; provided, however, that if a
proposed amendment requiring affirmative action pursuant to clause (b) of the immediately preceding sentence
will adversely affect less than all series of Serial Preferred of which shares are then ouzsundmz. then the
affirmative vote or consent of the holders of at least two-thirds of the outstanding shares of each series which will
be 2dversely affected by the proposed amendment, each such Series (regardless of the par value of the shares
thereof) voting or consenting as a2 class. shall constitute the required affirmative action, and in such event the
affirmative vote or consent of the holders af rwo-1hirds of the outstanding shares of al} series within each class
referr=0 10 in the first clause of this sentence shall not be required.

i5) Solongasanyof the shares of the Preferred Stock or the Serial Preferred are outstanding, the Cerporation
sha)l not, without alfirmative action taken as hereinalier provided by the holders of Preferred Stock and Serial
Freierred. merpe or consolidate with any other corporation or corporations or sell substantially all of the property
of the Corparation; provided tive provisions of this Section (5)shall nat apply 10 any mongage of all or substantially -
zl! of the proparty of the Ccrponuon. or 1o a purchase or other acquisition by the Corporation of the agsets or
. Iranchises of another carparation, or toany other transaztion which doss not include such 2 merger, consolidation
or sale of property of the Corporation. In taking any aifirmative action that may be required by this Section (5), the
holders of Prejerred Siock and Serial Preferred shall vote or consent according to the following classes: each class
of Preferred Siock: each series of Seria) Preferred Stock with a par value of either §50.00 or 5100.00 per share: and
the Serial Preferred Stock with 2 par value of 525.00 per share: and such action shall require the affirmative vote
:i— consent of the holders of at lezst a majority of the then outstanding shares of each such voting or consenting
ass,

{6-a) ?Tach holder of Preferred Stock or Serial Prefsrred shall be entitled 10 one vote for each share of stock
standing in his name on the books of the Corporation.

{6-b) 11 a1the time of any annual mecling of stockholders Gividends payable on the $1.10 Preferved or on the
$2.50 Preferred shall be accrued and unpaic in an amount squz! to six (6) Quarierly dividends, the holders of both
such clzsses of s1ock, voting as : singie class for such purpose. shall be enlitied to elect two directors. Whenever
the right shall vestin the holoers of the 52.10 Freferred and the $2.30 Preferred to elect two directors, the Board of
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Directors shall, at least ten (10} days prior to such annual meeting at which such dividends remain accrued and
unpaid, cause to be mailed to each stockholder, at his last known post office address as shown on the stock records
of the Corparation, a notice to this effect. At all meetings of stockholders where the holders of the §1,10 Preferred
and the $2.50 Preferred shall have such right to elect two directors, the preser.ce in person or by proxy of the
holders of a majority of the aggregate number of outstanding shares of $1.10 Preferred and $2.50 Preferred shall be
required to constitute a quorum for the election of such two directors; provided, however, that the absence of 3
quorum of the holders of $1.10 Preferred and $2.50 Prefarrad shall not prevent the election at any such meetingor
adjournment thereof of directors in the usual manner by th: holders e! allclasses of stock if the necessary quarum
of the holders of all classes of stock is present in person or by proxy at such mesting. When al! dividends accrued
and unpaid on the $1.10 Preferred and the $2.50 Preferred shall have been paid or declared and set apart for
payment, holders of $1.10 Preferred and $2.50 Preferred shali at the next annual meeting be divested of their rights
inrespect of such election of two directors, and the vating power of the holders of the $1.10 Preferred and the $2.50
Preferred and the holders of the Common Stock shall revert to the status existing before the first dividend
payment date on which dividends on the $1.10 Preferred or the $2.50 Preferred were not paid in full; but always
subject to the same pravisions for vesting such special rights in the holders of the $1.10 Preferred and the $2.50
Préferred in the event dividends on the $1.10 Preferred or the $2.50 Preferred shall again become accrued and
unpaid in an amount equal to six (6) quarterly dividends. Vacancies among directors elected by holders of the $1,10
Preferred and $2.50 Preferred during any period for which directors shall have been so elected shall be filled, until
the next annual or special meeting for the slection of directors, by the vote of the remaining directors of the
Corporation. Vacancies among directors elacted by holders of all classes of stock shall be filled by the vote of a
majority of the remaining directors elected by the holders of all classes of stock until the next annual meeting for
the election of directors or special meeting in lieu thereof.

.. (&) If at the time of 2any annual meeting of stockholders dividends payabie on the §2.36 Praferred shall be
acerued and unpaid in an amount equal to six (6)quarterly dividends, the holders of the $2.36 Preferred, votingas a
singleclass for such purpose, in addition ta the other rights to which they may be entitled hereunder by law, shall
be entitled to elect one director. Whenever the right shall vest hereunder in such holders to elect one director, the
Board of Directors shall, at least ten (10) days prior to such meeting at which such dividends remain accryed and
unpaid, cause to be mailed to each stockhalder, at his last known post office address as shown on the stock recards
of the Corporation, a notice to this effect. At all meetings of stackholders where such holders shall have such right -
to elact one director, the presence in person or by proxy of the holders of a majority of the aggregate number of
outstanding shares of said class of stock shall be required to constitute a quorum for the election of such one
director: provided, however, that the absence of aquorum of the holders of said class of stock shall not prevent the
election at any such meeting or adjournment thereof of directors in the usual manner by the holders of all classes
of stock if the necessary quarum of the holders of all classes of stock is present in person or by proxy at such
meeting. When all dividends accrued and unpaid on the $2.36 Preferred shall have been paid or declared and set
apart for payment, the holders of the said class of stock shall at the next annual meeting be divested of their rights
in respect of such election of such one divector, and the voting power of the holders of the $2.36 Preferred and the
holders of the Common Stack shall revert to the status existing before the first dividend payment date on which
dividends on the §2.36 Preferred were not paid in full; but always subject to the same provisions for vesting such
special rights in the holders of the $2.36 Preferred in the event dividends on said class of stock shal} again become
accrued and unpaid in an amount equal to six (6) quarterly dividends. Vacancies among directors elected by
hotders of all classes of stozk shall be filled by the vote of a majority of the remaining directors elected by the
holders of all classes of stock until the next annual meeting for the election of directors or special meeting in lieu
thereof.

(6-d) 1f at the time of any annual meeting of stockhelders dividends payabie on the $4.35 Preferred shall be
accrued and unpaid in an amount equal tosix (6)quarterly dividends, the holders of the $4.35 Preferred, voting as a
single class for such purpose, in addition to the other rights to which they may be entitied hereunder by jaw, shall
be entitled to elect one director. Whenever the right shall vest hereunder in such holders to elect ane director, the
Board of Directors shall. at least ten (10) days prior to such meeting at which such dividends remain acerued and
unpaid, cause to be mailed to each stockholder, at his last known post office addrass as shown on the stock records
of the Corporation, a notice tothis effect. At all meetings of stockholders where such holders shalt have such right
to elect one director, the presence in person or by proxy of the holders of a majority of the aggregate number of
outstanding shares of said class of stock shall be required to constitute a quorum for the election of such one
director; provided, however, that the absence of a quorum of the holders of the said class of stock shall not prevent
the election at any such meeting or adjournment thereof of directors in the usual manner by the holders of ali
classes of stock, if the necessary quorum of the holders of all classes of stock is present in person or by proxy at
such meeting. When alt dividends accrued and unpaid on the $4.35 Preferred shall have been paid or declared and
5et apart for payment, the holders of the said class of stock shall at the next annual meeting be divested of their
rightsin respect of such election of such ane director, and the voting power of the holders of the $4.35 Preferred and
thehalders of the Common Stock shall revert to the status existing before the first dividend payment date on which
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dividends on the $4.35 Preferred were not paid in full; but always subject to the same provisions for vesting such
special rights in the holders of the $4.35 Preferred in the event dividends on said class of stock shall again become
accrued @nd unpaid in an amount equal to six (6) quarterly dividends. Vacancies among directors elected by
holders of all classes of stock shall be filled by the vote of a majority of the remaining directors elected by the.
h:lt::; of 21l classes of stock until the next annual meeting for the election of directors or special meeting in lieu
thereof.

(6) Ifat the time of any annual meeting af stockholders dividends payable on any seriey of Serial Preferred
shail be accrued and unpaid in an amount equal to six (6) quarterly dividends, the holders of the Serial Preferred,
voting as a single class for such purpose, shall be entitled to elect two directors, plus one additional director for
each ciass of Preferred Stock, if any, of which all of the shares shall have ceased to be outstanding, provided thatin
no event shall the aggregate number of directars which the holders of Serial Preferred are entitled hersunder to
elect exceed one-fourth of the total number of members of the Boarg of Directars at the date the right to elect
directors vests in such holders hereunder. Whenever the right shall vest in the holders of the Serial Preferred to
elect the number of directors hereinabave provided, the Board of Directors shadl, at least ten(10)days prior tosuch
annual meeting at which such dividends remain accrued and unpaid, cause to be mailed to each stockholder, at his
last known post office address as shown on the stock records of the Corporation, a notice to this effect. At all
meetings of stockholders where the holders of the Serial Preferred shall have such right to elect directors, the
presencein person or by oroxy of the holders of a majority of the aggregate number of outstanding shares of Serial
Preferved shall be required to constitute a quorum for the election of such directors; provided, however, that the
absence of a quorum of the holders of Serial Preferred shall not prevent the eiection at any such meeting or
adjournment thereof of directors in the usual manner by the holders of ali classes of stock if the necessary quorum
of the holders of all classes of stock is present in person or by proxy at such meeting. When all dividends accrued
and unpaid on the Serial Preferred shail have been paid or declared and set apart for payment, holders of Serial
Préferred shall at the next annual meeting be divested of their rights in respect of such election of directors, and

- the voting power of the holders of the Serial Preferred and the holders of the Common Stock shall revert to the
status existing before the first dividend payment date on which dividends on the Serial Preferred were not paid in
full; but always subject to the same provisions for vesting such special rights in the holders of the Serial Preferred
in the event dividends or: any series of the Serial Preferred shall again become accrued and unpaid in an amount
equal 1o 5iX (6) quarterly dividends. Vacancies among directors elected by holders of the Serial Preferred during
any period for which directors shall have been soelected shall be filled, until the next annual or special faeeting for
the election of directors, by the vote of the remaining directors of the Corporation. Vacancies among directors
elected by halders of ali classes of stock shall be filled by the vote of a majority of the remaining directors elected by
:_he hzlde; of all classes of stock until the next annual meeting for the election of directors or special meeting in

ieu thereof.

(7) Dividends may be paid upon the Common Stock and upon any other stock junior to the Preferred Stock and
the Serial Preferved only when dividends have been paid or funds have been set apart for the payment of dividends
as aforesaid on the Preferred Stock and the Serial Preferred from the date after which dividends thereon became
cumulative tothe beginning of the period then current with respect to which such dividends are usually declared,
but whenever there shall have been paid or funds shajl have been set apart for the payment of all such dividends
upon the Preferred Stock and the Serial Preferred, as aforesaid, then dividends upon the Common Stock and upon
any other stock junior to the Preferred Stock and the Serial Preferred may be declared payable then or thereafter
out of any surplus or profits then remaining. After the payment of the limited dividends and/or shares in
distribution of assets or amounts payable upon dissolution or liquidation to which the Preferred Stock and the
Serial Preferred are expressly entitled in preference to the Common Stock and any other stock junior to the
Preferred Stock and the Serial Preferred in accordance with the provisions hereinabove set forth, the Common
Steck alone {subject to the rights of any class of stock hereafter authorized) shall receive all further dividends and
shares in distribution.

(8} Each holder of Common Stock shall be entitled to one vote for each share of stock standing in his nameon
the books of the Corporation. :

(9) Subject te the provisions of Section (4) hereof, the Corporation may issue and dispose of any of its shares,
aulhoriy:d but unissued, for such consideération as may be fixed by the Board of Directors.

(10} The Corporation from time to time may resell any of its own stock, purchased or otherwise acquired by it
as herein provided for, at such price as may he fixed by its Board of Directors or Executive Committee.

{11} Subject to the provisions of Secticn (4) hereof, the Corporation, in order to acquire funds with which to

redeem any Preferred Stock of any class or any series of Serial Preferred, may issue and sell stock of any class then
authorized but unissued, bonds, notes, evidences of indebtedness, or other securities.
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(12} Subject to the provisions of Section (4) hereof, the Board of Directors of the Corporation may at any time
authorize the conversion or exchange of the whole or any particular share of the outstanding Preferred Stock of
any class, or of any series of Serial Preferred, with the consent of the holder thered!, into or for stock of any other
class at the time of such consent authorized but unissued and may fix the terms and conditions upon which such
conversion or exchange may be made; provided that the Board of Directors may not offer Preferred Stcck of any
class arany series of Serial Preferred in conversion or exchange intoor for Common Stock orintoor for Preferrad
Stock of any other class or Serial Preferred of any other series if, by such conversion or exchange, the amount
which the holders of the shares of stocks so converted or exchanged would be entitled to receive either as dividends
or shares in distribution of assets would be increased in preference to the Common Stoek, unless the Preferred
Stock or Serial Preferred so offered in conversion or exchange shall have been authorized by a majority vote of the
shares of stock outstanding at a meeting at which the stockholders voting for the 2uthorization of the Preferred
Stock or Serial Preferred 50 to be offered in tonversion or exchange shall include the holders of record of not less
than a majority of the shares of Common Stock then outstanding and entitled ta vote,

(13) Upon any issue for money or other consideration of any stock of the Corporation that may be authorized
from time totime, no holder of stock irrespective of the class of such stock shall have any preemptive or otherright
to subscribe for, purchase or receive any proportionate or other share of the stack so issued, but the Board of
Directors may dispose of all or any portion of such stock as and when it may determine free of any such rights,
whether by offering the same to stockhaolders or by sale or other disposition as said Board may deem advissble;
provided, however, that if the Board of Directors shall determine to offer any new or additional shares of Common
Stock, or any security convertible into Common Stock, for money, other than by (a)a public offering of all of such
shares, (b) an cffering of all of such shares to or through underwriters or investment bankers who shall have
agreed promoptly to make 2 public offering of such sharesor (c) an offering of all of such shares to the stockholders
{twhether comprising the holders of all outstanding classes er of the Common Stock only), the amployees or the
customers of the Corporation, then the same shali first be offered pro rata to the holders of the then outstanding
shares of Common Stock of the Corporation upon terms not less favorable to the purchaser (witheut deduction of
such reasonable compensation, allowance or discount for the sale, underwriting or purchase as may be fixed
thereafter by the Board of Directors)than those on which the Board of Directors issues and dispese:- of such stock
or securities to other than such holders of Common Stock: and provided further, that the time within which such
preemptive rights shall be exercised may be limited by the Board of Directors to such time as to said Board may
Seem proper, ot less, however, than twenty days after mailing of notice that such stock rights are availahle and
may be exercised. .

- (14} A consolidation, merger or amalgamation of the Corporation with or into any othar corporation or
corporations shall not be deemed a distribution of assets of the Carporation within the meaningof any provisions
hereof.

(15} Inaddition tothe Preferred Siock, the Serial Preferred and the Common Stock. snbject to the provisions of
Section {4) hereof, upon the vote of a majority of all the directors of the Corporation and of a majority of the total
number of shares of stock then issued and outstanding and entitled to vote (or if a larger number or different
proportion of shares is required by the laws of the State of Arizona, notwithstanding the above agreement of the
stockholders to the contrary, then upon the vote of the larger number or different propartion of shares sorequired),
the Corporation may from time to time create or authorize one or more other classes of stock with such
designaticns, preferences, privileges, voting powers, conditions, restrictions and liabilities as may be determined
by said vore, which may be the same or different from the designations and preferences of the classes of stock of the
Corporation then authorized. Any such vote authorizing the creation of a new class of stock may provide that
moneys payable by the Corporation with respect to any class of stock thereby authorized shall be paid in the
money of any foreign country named therein or designated by the Board of Directors, pursuant to authority
therein granted, at a {ixed rate of exchange therein stated or provided for and all such payments shall be mage
accordingly.

(16) Subject to the provisions of Section (4), any class of the Preferred Stack of the Serial Preferred or the
Cammeon Stock, or all of said classes or series of stock, may be increased at any time upon vote of the holdersof a
majority of the total number of shares of the Corporation then igsued and autstanding and entitled to vote thereon.

FOURTH: The name and address of the statutory agent of the Corporation on July 1, 1976 is General
Investment Company (an Arizona corporation), 3100 Valley Center, Phoenix, Arizona 85073. The address of the
known place of business of the Corporation on July 1,1976is 411 North Central Avenue, Phoenix, Arizona 85004,

FIFTH: The Board of Directors shall consist of not less than eleven nor more than thirty persons. Within such
limits, the number of directors shall be fixed and may be altered from time to time as may be provided by the
bylaws.
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The number of directors cotistitutinz the Board of Di}ectofs of the Corporation on July 1, 1676 is seventeen, The
narmes and addresses of the persans who are to serve as directors on and after July 1, 1976 until the first annual
meeting of stockholders next succeeding that date, or until their successors are elected and qualiiied, are:

Ralph M. Bilby Ben F. Williams, Jr.
700 North Bertrand 2100 Ninth Street
Flagstaff, AZ 86001 Douglas, AZ 85607
Norman W. Fain Karl Eller
Dewey Route 2225 East Georgia Avenue
Prescott, AZ 86301 Phoenix, AZ 85016
Wiltiam T. Garland Del W. Figsher
Garland’s Oak Creek Lodge 107 East Boca Raton Road
Sedona, AZ 86336 Phoenix, AZ 85022
" Marvin R. Morrison Victor H. Lytle
P.0O. Box 464 1130 Smoke Avenue
Gilbert, AZ 87234 Prescott, AZ 86301
- James B. Rolle, Jr. W. P. Reilly
* 1920 Fifth Avenue 722 East Winter Drive

Yuma, AZ B5364 Phoenix, AZ 85020
Richard Snell Henry B. Sargent, Jr.
4515 North Dromedary Road 9 West Palmaire Avenue
Phoenix, AZ 85018 Phoenix, AZ 85021
Maurice R. Tanner Donald N. Soldwedel
5229 East Palo Verde Place 503 East Palo Verde Street
Scottsdale, AZ 85253 Yuma, AZ 85364
Morrison F, Warren Keith L, Turley
1061 East Magdalena Drive 4601 East Solano Drive
Tempe, AZ 85283 Phoenix, AZ 85018

K.0O. Wilbanks

800 Crestview Drive

Farmington, NM 87401
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The Corporation may indemnify any and all of its directors and officers, or former directors and officers, against
expenses incurred by them. including legal fees, or judgments or penalties rendered or levied against anv such
person in a legal action brought against any such person for actions or omissions alleged to have been committed
by any such persen while acting within the scope of his employment as a director or officer of the Corporation,
provided that the Board of Directors shali determine in good faith that such person did not act. fail toact, or refuse
toact willfully or with gross negligence or with fraudulent or criminal intent in regard to the matter involved in
the action or omission.

SIXTH: A director of the Corporation shall not be personally liable to the Corporation or its shareholders for
monetary damage for breach of fiduciary duty as a director, except for liability fo- any of the following:

(a) any breach of the director's duty of lovalty to the Corporation or its sha- caolders,

(b} acts or omissions which are not in good faith or which involve intentional misconduct or 2 knowing
viglation of law,

(c) anyauthorization of an unlawful payment of a dividend or other distribution on the Corporation's capital
stock or the unlawful purchase of its eapital stock.

{d) any transaction from which the director derived an improper personal bensfit, or

" (e} a violation of Arizona Revised Statutes Section 10-041.

If the Arizona General Corporation Law is amended afier the date of these Articles of Incorporation toauthorize
corporate action further eliminating or limiting the personal liability of directors, the liability of a director of the
Corporation shall be eliminaied or Jimited to the full extent permitted by the Arizona General Corporation Law, as
amended, .

Any repeal or medification of Lhis Article SIXTH shall not increase the personal liabilitv of any director of the
Corporation far any act or occurrence taking place prior to such repeal or modification or otherwise adversely
affect any right or protection of a director of the Corporation existing at the time of such repeal or modification.

The provisions of this Article SIXTH shall not be deemed to limit or prectude indemnification of a director by the
Corporation for any liahility of a director which has not been liminated by the provisions of this Article SIXTH.

IN WITNESS WHEREOF, we have hereunto set cut hands and seals this Eleventh day of February,
One Thousand Nine Hundred and Twenty.

(SIGNED) HOWARD L. ALLER (Seal)
(SIGNED) GEORGE P, BULLARD (Seal}
(SIGNED) JOHN H. PAGE (Seal)

STATE OF ARIZONA
S§
COUNTY OF MARICOPA

On this 11th day of February, in the vear One Thousand Nine Hundred and Twenty, before me, Cora A.
Hess, a Notary Public in and for the County and State aforesaid, personally appeared HOWARD L. ALLER.
GEORGE P. BULLARD and JOHN H. PAGE. known 10 me 10 be the perons described in and whose names are
subscribed to and who executed the foregoing Articles of Incorporation. and they acknowledged to me that they
executed the same for the purposcs and consideratinns therein expressed.

IN WITNESS WHEREOF. | have hereunto set my hand and affixed my official seal, 2t my office in the said
County and State, the day and year last above writlen.
. ) Cora H. Hess

Notary Public in and for the County
and State aforesaid.

My commissien expires September 30, 1923
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FIFTH AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

OF

SOLARCITY CORPORATION

The undersigned, Lyndon Rive, hereby certifies that:

1. He is the duly elected Chief Executive Officer and President of SolarCity
Corporation, a Delaware corporation.

2. The Certificate of Incorporation of this corporation was originally filed with the
Secretary of State of Delaware on June 21, 2006; an Amended and Restated Certificate of
Incorporation was filed with the Secretary of State of Delaware on July 6, 2006; a Second Amended
and Restated Certificate of Incorporation was filed with the Secretary of State of Delaware on
April 9, 2007; a Third Amended and Restated Certificate of Incorporation was filed with the
Secretary of State of Delaware on August 7, 2007, and a Fourth Amended and Restated Certificate
of Incorperation was filed with the Secretary of State of Delaware on March 14, 2008,

3 The Certificate of Incorporation of this corporation shall be further amended and
restated to read in full as follows:

ARTICLE 1
The name of this corporation is SolarCity Corporation (the “Corporation”).
ARTICLE 11

The address of the Corporation’s registered office in the State of Delaware is 2711
Centerville Road, Suite 400, Wilmington, County of New Castle, Delaware 19808. The name of its
registered agent at such address is Corporation Service Company.

ARTICLE Il

The purpose of the Corporation is to engage in any lawful act or activity lor which
corporations may be organized under the General Corporation Law of Delaware.

ARTICLE TV

(A)  Classes of Stock. The Corporation is authorized to issue two classes of stock to be
designated, respectively, “Common Stock”™ and “Preferred Stock.” The total number of shares which
the Corporation is authorized to issue is forty five million nine hundred scventy two thousand one
hundred fifty one (45,972,151) shares, each with a par value of $0.6001 per share. Twenty eight
million five hundred thousand (28,500,000) shares shall be Common Stock and seventeen million
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four hundred seventy two thousand one hundred fifty one (17,472,151) shares shall be Preferred
Stock.

(B) Rights Preferences and Restrictions of Preferred Stock. The Preferred Stock
authorized by this Fifth Amended and Restated Certificate of Incorporation may be issued from time

to time in one or more series. The first series of Preferred Stock is designated “Series A Preferred
Stock™ and consists of six million nineteen thousand six hundred twenty four (6,019,624) shares.
The rights, preferences, privileges and restrictions granted to and imposed on the Series A Preferred
Stock are as set forth below in this Article IV(B). The second series of Preferred Stock shall be
designated “Series B Preferted Stock” and shall consist of two million five hundred and four
thousand nine hundred and six (2,504,906) shares. The rights, preferences, privileges and
restrictions granted to and imposed on Series B Preferved Stock are as set forth below in this
Article IV(B). The third scries of Preferred Stock shall be designated “Series C Preferred Stock™
and shall consist of six million fifty seven thousand two hundred thirty one (6,057,231) shares. The
rights, preferences, privileges and restrictions granted to and imposed on Series C Preferred Stock
are as set forth below in this Article [IV(B). The fourth series of Preferred Stock shall be designated
“Series D Preferred Stock™ and shall consist of two million eight hundred ninety thousand three
hundred ninety (2,890,390) shares. The rights, preferences, privileges and restrictions granted to and
imposed on Series D Preferred Stock are as set forth below in this Article IV(B).

1. Dividend Provigsions. The holders of shares of Series A Preferred Stock.
Series B Preferred Stock. Series C Preferred Stock and Series D Preferred Stock shall be entitled 10
receive dividends, on a pari passu basis, out of any assets legally available therefor, prior and in
preference to any declaration or payment of any dividend (payable other than in Common Stock or
other securities and rights convertible into or entitling the holder thereof to receive, directly or
indirectly, additional shares of Commen Stock of the Corporation) on the Commen Stock of the
Corporation, at the rate of $0.02 per share (as adjusted for stock splits, stock dividends,
reclassification and the like) per annum on each outstanding share of Series A Preferred Stock,
Series B Preferred Stock, Series C Preferred Stock or Series D Preferred Stock, payable when, as
and if declared by the Board of Directors. . Such dividends shall not be cumulative. The holders ol
Preferred Stock shall be entitled to participate pro rata in any dividends or other distributions paid on
the Common Stock on an as-converted basis that exceeds the dividends or distributions paid on the
Preferred Stock.

2. Liquidation,

{a) Series D Liquidation Preference. In the event of any liquidation,
dissolution or winding up of the Corporation, either voluntary or involuntary, the holders of the
Series D Preferred Stock shall be entitled to receive, prior and in preference o any distribution of
any of the assets of the Corporation to the holders of the Series A Preferred Stock, Series B Preferred
Stock, Series C Preferred Stock or Common Stock, by reason of their ownership thereef, an amount
per share equal to the greater of (i) $10.4034 (as adjusted for stock splits, stock dividends,
reclassification and the like) for each share of Series D Preferred Stock then held by them, plus
declared but unpaid dividends or (ii) such amount per share as would have been payabie had each
such share been converted into Common Stock pursuant to Section 4 immediately prior to such
liquidation, dissolution or winding up. I, upon the occurrence of such event, the assets and funds
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thus distributed among the holders of the Series D Preferred Stock shall be insufficient to permit the
payment to such holders of the full aforesaid preferential amounts, then the entire assets and funds of
the Corporation legally available for distribution shall be distributed ratably among the holders of the
Scries D Preferred Stock in proportion to the preferential amount each such holder is otherwise
entitled 10 receive.

{(b)  Series A Preferred Stock, Series B Preferred Stock and Series C
Preferred Stock Liquidation Preference. Afier payment has been made to the holders of Series D
Preferred Stock of the full amounts to which they are entitled pursuant to Section 2(a) above, the
holders of Series A Preferred Stock, Series B Preferred Stock and Series C Preferred Stack shall be
entitled to receive, prior and in preference to any distribution of any of the assets of the Cerporation
to the holders of Common Stock, by reason of their ownership thereof, an amount per share equal 1o
$0.38 (as adjusted for stock splits, stock dividends, reclassification and the like} for each share of
Series A Preferred Stock, an amount per share equal to $1.20 (as adjusted for stock splits, stock
dividends, reclassification and the like) for each share of Series B Preferred Stock and an amount per
share equal to $4.80 (as adjusted for stock splits, stock dividends, reclassification and the like) for
each share of Series C Preferred Stock then held by them, plus declared but unpaid dividends. I,
upon the occurrence of such event, the assets and funds thus distributed ameng the holders of the
Series A Preferred Stock, Series B Preferred Stock and Series C Preferred Stock shall be insufficient
to permit the payment to such holders of the full aforesaid preferential amounts, then the entire
assets and funds of the Corporation legally available for distribution shall be distributed ratably
among the holders of the Series A Preferred Stock, Series B Preferved Stock and Series C Preferred
Stock in proporticn to the preferential amount each such holder is otherwise entitled to receive.

()  Remaining Assets. Upon the completion of the distributions required
by Sections 2(a) and 2(b) above, if assets remain in the Corporation, such remaining assets shall be
distributed ratably among the holders of the Common Stock in proportion to the number of shares
held by each such holder. '

(d)  Certsin Acquisitions.

(i) Deemed Liquidation. For purposes of this Section2, a
liquidation, dissolution, or winding up of the Corporation shail be deemed to occur if the
Corporation shall sell, convey, or, otherwise dispose of all or substantially all of its property or
business or merge with or into or consolidate with any other corporation, limited liability company
or other entity or effect any other transaction or seri¢s of related transactions in which more than
50% of the voting power of the Corporation is disposed of, provided that this Section 2(d)(i) shall
not apply to a merger effected exclusively for the purpese of changing the domicile of the
Corporation, (ii) 2n equity financing in which the Corporation is the surviving corparation, or (iii) a
transaction in which the stockholders of the Corporation immediately prior to the transaction own
50% or more of the voting power of the surviving corporation following the transaction,

(ii) Valuation of Considerationp. In the event of a deemed

liquidation as described in Section 2(d)(i) above, if the consideration received by the Corporation is
other than cash, its value will be deemed its fair market value. Any securities shall be valued as
follows: :
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(A)  Securities not subject to investment letter or other
similar restrictions on iree marketability:

(1) If wraded on a securities exchange, the value
shall be deemed to be the average of the closing prices of the securities on such ¢xchange over the
thirty-day period ending three days prior to the closing of such transaction;

(2y If actively traded over-the-counter, the valuc
shall be deemed to be the average of the closing bid or sale prices (whichever is applicable) over the
thirty-day period ending three days prior to the closing of such transaction; and

{3) W there is no active public market, the valuc
shall be the fair market value thereof, as mutually determined by the Board of Directors of the
Corporation and the holders of at least sixty-six and two-thirds percent (66 2/3%) of the then
outstanding shares of Preferred Stock, voting together as a single class on an as-converted basis.

(B) The method of valuation of sccurities subject to
investment letter or other restrictions on free marketability (other than restrictions arising solely by
virtue of a stockholder’s status as an affiliate or former affiliate) shall be to make an appropriate
discount from the market value determined as above in Section 2(d)(ii)}{A) to reflect the approximate
fair market value thereof, as mutually determined by the Board of Directors of the Corporation and
the holders of at least sixty-six and two-thirds percent (66 2/3%) of the then outstanding shares of
Preferred Stock, voling together as a single class on an as-converted basis.

) (iif) Notice of Transaction. The Corporation shall give cach
holder of record of Preferred Stock written notice of such impending transaction not later than ten
days prior to the stockholders’ meeting called to approve such transaction, or ten days prior to the
closing of such transaction, whichever is earlier, and shall also notify such holders in writing of the
final approval of such transaction. The first of such notices shall describe the material terms and
conditions of the impending transaction and the provisions of this Section 2, and the Corporation
shall thereafter give such holders prompt notice of any material changes. The transaction shall in no
event take place sooner than ten days after the Corporation has given the first notice provided for
herein or sooner than ten days afier the Corporation has given notice of any material changes
provided for herein; provided, however, that such periods may be shoriened upon the written consent
of the holders of at least sixty-six and two-thirds percent (66 2/3%) of the then outstanding shares of
Preferred Stock, voting together as a single class on an as-converted basis.

(iv) Effect of Noncompliance. In the event the requirements of
this Section 2(d) are not complied with, the Corporation shall forthwith either cause the closing of
the transaction to be postponed unti] such requirements have been complied with, ot cancel such
transaction, in which event the rights, preferences and privileges of the holders of the Preferred
Stock shall revert to and be the same as such rights, preferences and privileges existing immediately
prior to the date of the first notice referred to in Section 2(d)(iii) hereof.
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3. Redemption.

(a)  Serigs D Redemption. Shares of Series D Preferred Stock shall be
redeemed by the Corporation out of funds lawfully available therefor at a price per share equal to the
Series D Redemption Price (as defined below), within 60 days after receipt by the Corpotation at any
time on or after October 28, 2015, from the holders of at least 51% of the then outstanding shares of
Series D Preferred Stock, of written notice requesting redemption of all shares of Series D Preferred
Stock (the date of such payment being referred to as a “Series D Redemption Date™) provided,
however, that redemption shall be available if (and only if) the Corporation’s financial statements
prepared in accordance with Generally Accepted Accounting Principles (which financial statcments
shall be certified in writing by the Corporation's principal financial officer) reflect that the following
conditions exist as of immediately priot to such redemption on the Series D Redemption Date: (i) the
annual gross revenue of the Corporation exceeded $100 million for the most recent liscal year; and
(ii) the Corporation has no less than $15 million in available cash. On the Series D Redemption
Date, the Corporation shall redeem all of the outstanding shares of Serics D Preferred Stock owned
by each holder. 1f the Corporation does not have sufficient funds legally available to redeem on any
Series D Redemption Date all shares of Series D Preferred Stock and of any other class or series of
stock to be redeemed on such Series D Redemption Date, the Corporation shall redeem a pro rata
portion of each holder’s redeemable shares of such stock out of funds legally available therefor,
based on the respective amounts which would otherwise be payable in respect of the shares {o be
redesmed if the legally available funds were sufficient to redeem all such shares, and shall redeem
the remaining shares to have been redeemed as soon as practicable after the Corporation has funds
legally available therefor.

For purposes of this Section 3{a), “Series D Redemption Price™ shall mean the greater of (i)
$10.4034 plus all declared and unpaid dividends payable to the holders of Series D Preferred Stock
and (i) the fair market value of such share of Series D Preferred Stock, such valuation to be
determined by an independent appraisal, exclusive of liquidity or minority ownership discounts.
performed by an independent third party appraiser mutually agreeable to the holders of a majority of
the outstanding shares of Series D Preferred Stock and the Board of Directors of the Corporation.

(b)  Series C Redemption. Shares of Series C Preferred Stock shall be
redeemed by the Corporation out of funds lawfully available therefor at & price equal to $4.80 per
share, plus all declared but unpaid dividends thereon (the “Series C Redemption Price” and together
with the Series D Redemption Price, the “Redemption Price™), within 60 days after receipt by the
Corporation at any time on or after October 28, 2015, from the holders of at least 51% of the then
outstanding shares of Series C Preferred Stock, of written notice requesting redemption of all shares
of Series C Preferred Stock (the date of such payment being referred to as a “Serigs C Redemption
Date™ and together with the Series D Redemption Date, the “Redemption Date™) provided, however,
that redemption shall be available if (and only if) the Corporation’s financial statements prepared in
accordance with Generally Accepted Accounting Principles (which financial statements shall be
certified in writing by the Corporation’s principal financial officer) reflect that the following
conditions exist as of immediately prior to such redemption on the Series C Redemption Date: (i) the
annual gross revenue of the Corporation exceeded $100 million for the most recent fiscal year; and
(ii) the Corporation has no less than $15 million in available cash. On the Series C Redemption
Date, the Corporation shall redeem all of the outstanding shares of Series C Preferred Stock owned
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by each holder. [f the Corporation does not have sufficient funds legally available to redeem on any
Series C Redemption Date all shares of Series C Preferred Stock and of any other class or series of
stock to be redeemed on such Series C Redempticn Date, the Corporation shall redeem & pro rata
portion of each holder’s redeemable shares of such stock out of funds legally available therefor,
based on the respective amounts which would otherwise be payable in respect of the shares to be
redeemed if the legally available funds were sufficient to redeem all such shares, and shall redeem
the remaining shares to have been redeemed as soon as practicable after the Corporation has funds
legally available therefor.

(c) Redemption Notice. Written notice of the mandatory redemption (the
“Redemption Notice™) shall be mailed, postage prepaid, to each holder of record of Series C
Preferred Stock or Series D Preferred Stock, as applicable, at its post office address last shown on
the records of the Corporation, or given by electronic communication in- compliance with the
provisions of the General Corporation Law, not less than 40 days prior to each Redemption Date.
Each Redemption Notice shall state:

(i) the number of shares of Series C Preferred Stock or Series D
Preferred Stock, as applicable, held by the holder that the Corporation shall redeem on the
Redemption Date specified in the Redemption Notice;

(i)  the Redemption Date and the Redemption Price;

(iii)  the date upon which the holder’s right to convert such shares
terminates (as determined in accordance with Section 4(a)); and

(iv)  that the holder is to surrender to the Corporation, in the manner
and at the place designated, his, her or its certificate or certificates representing the shares of
Serles C Preferred Stock or Series D Preferred Stock, as applicable, to be redeemed.

: If the Corporation receives, on or prior to the 20th day after the date of delivery of the
Redemption Notice to a holder of Series C Preferred Stock or Series D Preferred Stock, as
applicable, written notice from such holder that such holder elects to be excluded from the
redemption provided in this Section 3, then the shares of Series C Preferred Stock or Series D
Preferred Stock, as applicable, registered on the books of the Corporation in the name of such holder
at the time of the Corporation’s receipt of such notice shall thereafter be “Excluded Shares.”

{d)  Surrender of Certificates; Psyment. On or before the applicable
Redemption Date, each holder of shares of Series C Preferred Stock or Series D Preferred Stock, as

applicable, to be redeemed on such Redemption Date (other than Excluded Shares), unless such
holder has exercised his, her or its right to convert such shares as provided in Section 4 hereof, shall
surrender the certificate or certificates representing such shares to the Corporation, in the manner
and at the place designated in the Redemption Notice, and thereupon the Redemption Price for such
shares shall be payable to the order of the person whose name appears on such centificate or
certificates as the owner thereof, and each surrendered certificate shall be canceled and retired. In
the event less than all of the shares of Series C Preferred Stock or Series D Preferred Stock, as
applicable, represented by a certificate are redeemed, a new certificate representing the unredeemed
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shares of Seties C Preferred Stock or Series D Preferred Stock, as applicable, shall promptly be
issued ta such holder. '

()  Rights Subsequent to Redemption. If the Redemption Notice shall
have been duly given, and if on the applicable Redemption Date the Redemption Price payable upon
redemption ol the shares of Serics C Preferred Stock or Series D Preferred Stock, as applicable, to be
redeemed on such Redemption Date is paid or tendered for payment or deposited with an
independent payment agent so as to be available therefor, then notwithstanding that the certificates
evidencing any of the shares of Series C Preferred Stock or Series D Preferred Stock, as applicable,
so called for redemption shall not have been surrendered, dividends with respect to such shares of
Preferred Stock shall cease to accrue after such Redemption Date and all rights with respect to such
shares shal{ forthwith after the Redemption Date terminate, except only the right of the holders to
reccive the Redemption Price without interest upon surrender of their certificate or certificates
therefor.

() Redeemed or Otherwise Acquired Shares. Any shares of Preferred
Stock which are redeemed or otherwise acquired by the Corporation or any of its subsidiaries shall
be automatically and immediately canceled and shall not be reissued, sold or transferred. Neither the
Cotporaiion nor any of its subsidiaries may exercise any voting or other rights granted to the holders
of Series C Preferred Stock or Series D Preferred Stock, as applicable, following redemption.

4. Conversion. The holders of the Preferred Stock shall have conversion rights
as lollows (the “Conversion Rights™):

(a) Right te Convert.

(i)  Subject to Section 4(c), each share of Series D Preferred Stock
shall be convertible, at the option of the holder thereof, at any time after the date of issuance of such
share, at the office of the Corporation or any transfer agent for such stock, into such number of fully
paid and nonassessable shares of Common Stock as is determined by dividing $10.4034 by the
Conversion Price (as defined belaw) applicable to such share, determined as hereafter provided, in
effect on the date the certificate is summendered for conversion. The initial Conversion Price per
share of Series D Preferred Stock shall be $10.4034. Such initial Conversion Price shall be subject
to adjustment as set forth in Section 4(d).

(ii)  Subject to Section 4(c), each share of Series C Preferred Stock
shall be convertible, at the option of the holder thereof, at any time after the date of issuance of such
share, at the office of the Corporation or any transfer agent for such stock, into such number of fully
paid and nonassessable shares of Common Stock as is determined by dividing $4.80 by the
Conversion Price applicable to such share, determined as hereinafter provided, in effect on the date
the certificate is surrendered for conversion. The initial Conversion Price per share of Series C
Preferred Stock shall be $4.80. Such initial Conversion Price shall be subject to adjustment as set
forth in Section 4(d).

(iii)  Subject to Section 4{(c), each share of Series B Preferred Stock
shall be convertible, at the option of the holder thereof, at any time afier the date of issuance cf such
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share. at the office of the Corporation or any transfer agent for such stock, into such number of fully
paid and nonassessable shares of Common Stock as is determined by dividing $1.20 by the
Conversion Price applicable to such share, determined as hereinafter provided, in effect on the date
the certificate is surrendered for conversion. The initial Conversion Price per share of Series B
Preferred Stock shalt be $1.20. Such initial Conversion Price shall be subject to adjustment as set
forth in Section 4(d). ‘

(iv)  Subject to Section 4(c), each share of Series A Preferred Stock
shall be convertible, at the option of the holder thercof, at any time after the date of issuance of such
share, at the office of the Corporation or any transfer agent for such stock, into such number of fully
paid and nonassessable shares of Common Stock as is determined by dividing $0.38 by the
Conversion Price applicable 1o such share, determined as hereinafier provided, in effect on the date
the certificate is surrendered for conversicn, The initial Conversion Price per share of Series A
Preferred Stock shall be $0.38. Such initial Conversion Price shall be subject 1 adjustment as set
forth in Section 4(d). '

(v} “Conversion Price” shall mean, as of the date of the filing of
this Fifth Amended and Restated Certificate of Incorporation, $0.38 per share for the Series A
Preferred Stock, $1.20 per share for the Series B Preferred Stock, $4.80 per share for the Series C
Preferred Stock and $10.4034 per share for the Series D Preferred Stock, in each case, subject to
adjustment as set forth in Section 4(d).

(b)  Automatic Conversion,

(i) Automatic Conversion of Series D Preferred Stock. Each
share of Series D Preferred Stock shall automatically be converted into shares of Common Stock at

the Conversion Price at the time in effect for such share immediately upon the earlier of {i) except as
provided below in Section 4(c), the Corporation’s sale of its Common Stock in a firm commitment
underwritten public offering pursuant to a registration statement under the Securities Act of 1933, as
amended (the “Securities Act™), in which (A) the pre-public offering market capitalization of the
Corporation is at least $250,000,000 (as determined by multiplying all capital stock of the
Corporation on a fully diluted basis prior to the public offering by the price per share at which the
shares are sold to the public in the public offering) and (B) which results in aggregate cash proceeds
to the Corporation of not less than $50,000,000 (net of underwriting discounts and commissions) or
(ii) the date specified by wriiten consent or agreement of the holders of a majority of the then
outstanding shares of Series D Preferred Stock.

(i) Automatic Conversion of Series A Preferred Stock, Series
B Preferred Stock and Series C Preferred Stock. Each share of Series A Preferred Stock, Senies B

Preferred Stock and Series C Preferred Stock shall automatically be converted into shares of
Common Stock at the Conversion Price at the time in effect for such share immediately upon the
earlier of (i) except as provided below in Section 4{c), the Corporation’s sale of its Common Stock
in a firm commitment underwritten public offering pursuant to a registration statement under the
Securities Act, in which (A) the pre-public offering market capitalization of the Corporation is at
least $250,000,000 (as determined by multiplying all capital stock of the Corporation on a fully
diluted basis prior to the public offering by the price per share at which the shares are sold to the
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public in the public offering) and (B) which results in aggregate cash proceeds to the Corporation of
not less than $50,000,000 (net of underwriting discounts and commissions) or (i) the date specified
by written consent or agreement of the holders of a majority of the then outstanding shares of Series
A Preferred Stock, Series B Preferred Stock and Series C Preferred Stock, voting together as a single
¢lass on an as-converted basis,

{c) Mechanics of Conversion. Before any holder of Preferred Stock shall
be entitled to convert the same into shares of Common Stock, he shall surrender the certificate or
certificates therefor, duly endorsed, at the office of the Corporation or of any transfer agent for such
series of Preferred Stock, and shall give written notice to the Corporation at its principal corporate
office, of the election to convert the same and shall state therein the name or names in which the
certificate or certificates for shares of Common Stock are to be issued. The Corporation shall, as
soon as practicable thereafier, issue and deliver at such office to such holder of Preferred Stock, or to
the nominee or nominees of such holder, a certificate or certificates for the number of shares of
Common Stock to which such holder shall be entitled as aforesaid. Such conversion shall be
deemed to have been made immediately prior to the close of business on the date of such surrender
of the shares of such series of Preferted Stock to be eonverted, and the person or persons emtitled 1o
receive the shares of Common Stock issuable upon such conversion shall be treated for all purposcs
as the record holder or holders of such shares of Common Stock as of such date. If the conversion is
in connection with an underwritten offering of securities registered pursuant 1o the Securities Act,
the conversion may, at the option of any holder tendering such Preferred Stock for conversion, be
conditioned upon the closing with the underwriters of the sale of securities pursuant to such offering,
in which event the person(s) entitled to receive Common Stock upon conversion of such Preferred
Stock shall not be deemed to have converted such Preferred Stock until immediately prior to the
closing of such sale of securities.

(d) Conversion Price Adjustments of Prmrred Stock for Certain
Dilutive lssuances, Splits and Combinations, The Conversion Price of the Preferred Stock shall

be subject to adjustment from time to time as follows:

(1) Issuance of Additional Stock below Purchase Price. If the
Corporation shall issue, after the date of the filing of this Fifth Amended and Restated Certificate ol

Incorporation (the “Purchase Date™ with respect to such series), any Additional Stock (as defined
below) without consideration or for a consideration per share less than the Conversion Price for such
series in effect immediately prior to the issuance of such Additional Stock, the Conversion Price for
such series in effect immediately prior to each such issuance shall automatically be adjusted as set
forth in this Section 4{d){i), unless otherwise provided in this Section 4{dXi).

{(A) Adjugtment Formula. Whenever the Conversion
Price is adjusted pursuant lo this Section (4)(d){(i), the new Conversion Price shall be determined by
multiplying the Conversion Price then in effect by a fraction, (x) the numerator of which shall be the
number of shares of Quistanding Common (as defined below) plus the number of shares of Common

‘Stock that the aggregate consideration received by the Corporation for the total number of shares of

Additional Stock so issued {(or deemed to be issued) would purchase at such Conversion Price; and
(y) the denominator of which shall be the number of shares of Outstanding Common plus the
number of shares of Additional Stock so issucd (or deemed 10 be issucd). As used herein, the term
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“Outstanding Common” shall mean afl shares of Common Stock outstanding immediately prior to
any such issuance of Additional Stock (treating for this purpose as outstanding (1) all shares of
Common Stock issuable upon exercise of any options to purchase or rights to subscribe for Common
Stock outstanding immediately prior to such issuance, (2) all shares of Common Stock issuable upon
conversion or exercise of any securities (including, without himitation, evidences of indebtedness) by
their terms convertible into or exchangeable for Common Stock outstanding immediately prior to
such issuance and (3) all shares of Common Stock issuable upon conversion or exercise of any
convertible or exchanpeable securities issuable upon conversion or exercise of any options to
purchase or rights to subscribe for such convertible or exchangeable securities outstanding
immediately prior to such issuance).

(B) Definition of “Additienal Stock™ For purposes of
this Section 4(d)(i), “Additional Stock” shall mean any shares of Common Stock issued (or deemed
10 have been issued pursuant 1o Section 4(dXi){E)) by the Corporation after the Purchase Date other
than:

{1) Common Stock issued pursuant to a transaction
described in Section 4(d)(it) hereof;

_ (2)  Shares of Common Stock issuable or issued to
employees, consultants or directors of the Cotporation directly or pursuant 1o a stock option plan or
restricted stock plan approved by the Board of Directors of the Corporation;

(3) Shares of Common Stock or Preferred Stock
issuable upon exercise of options, warrants, notes or other rights 1o acquire securities of the
Corparation outstanding as of the date of this Fifth Amended and Restated Certificate of
incorporation; '

‘ (4)  Shares of Common Stock issuable or issued to
financial institutions, lessors or other lenders in connection with commercial credit arrangements,
equipment financings, bridge financings, commercial property lease transactions, or similar
transactions, the terms of which have been approved by the Board of Directors;

(5) Up to 2,303,051 shares of Common Stock (as
adjusted for stock splits, stock dividends, reclassification and the like) issuable or issued in stratepic
partnership transactions or other transactions the terms of which have been approved by the Board of
Directors; A

(6) Shares of Common Stock issued or issuable
upon conversion of the Preferred Stock; and

: {7)  Shares of Common Stock issued or issuable in a
public offering prior to or in connection with which all outstanding shares of Preferred Stock will be
converted to Common Stock.

{C} No_Fractional Adjustments. No adjustment of the

Conversion Price for the Preferred Stock shall be made in an amount less than one cent per share,
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provided that any adjusiments which are not required to be made by reason of this sentence shall be
carried forward and shall be either taken into account in any subsequent adjustment made prior to
three years from the date of the event giving rise to the adjustment being carried forward, or shall be
made at the end of three years from the date of the event giving rise to the adjustment being carried
forward.

(D) Determination of Consideration. In the case of the
issuance of Common Stock for cash, the consideration shal! be deemed to be the amount of cash paid

therefor before deducting any reasonable discounts, commissions or other expenses allowed, paid or
incurred by the Carporation for any underwriting or otherwise in connection with the issuance and
sale thereof, In the case of the issuance of the Common Stock for a consideration in whele or in part
other than cash, the consideration other than cash shall be deemed o0 be the fair value thercof
(exclusive of liquidity or minority discounts in the case of securities) as determined in good [aith by
the Board of Directors irrespective of any accounting treatment.

(E) Deemed Issuances of Common Stock. In the case of
the issuance (whether before, on or after the Purchase Date) of options to purchase or rights 1o
subscribe for Common Stock, securities {including, without limitation, evidences of indebtedness)
by their terms convertible into or exchangeable for Common Stock or options to purchase or tights
to subscribe for such convertible or exchangeable securities, the following provisions shall apply for
all purposes of this Section 4(d)(i):

' (1) The aggregate maximum number ot shares of
Common Stock deliverable upon exercise (assuming the satisfaction of any conditions to
exercisability, including without limitation, the passage of time, but without taking into account
potential antidilution adjustments) of such options to purchase or rights to subscribe for Common
Stock shall be deemed to have been issued at the time such options or rights were issued and for a
consideration equal to the consideration (determined in the manner provided in Section 4(d)(iX D)),
if any, received by the Corporation upon the issuance of such options or rights plus the minimun
exercise price provided in such options or rights (without taking into account potential antidilution
adjustments) for the Common Stock covered thereby.

(2) The aggregate maximum number of shares of
Common Stock deliverable upon conversion of or in exchange (assuming the satisfaction of any
conditions to convertibility or exchangeability, including, withaut limitation, the passage of time, but
without taking into account potential antiditution edjustments) for any such convertible or
exchangeable securities or upon the exercise of options to purchase or rights to subscribe for such
convertible or exchangeable securities and subsequent conversion or exchange thereof shall be
deemed to have been issued at the time such securities were issued or such options or rights were
issued and for a consideration equal to the consideration, if any, received by the Corporation for any
such securities and related options or rights (excluding any cash received on account of accrued
interest or accrued dividends), plus the minimum additienal consideration, if any, to be received by
the Corporation (without taking into account potential antidilution adjustments) upon the conversion
or exchange of such securities or the exercise of any related options or rights (the consideration in
each case to be determined in the manner provided in Section 4(dKiXD)).
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(3) In the event of any change in the number of
shares of Common Stock deliverable or in the consideration payable to the Corporation upon
exercise of such options or rights or upon conversion of or in exchange for such convertibie or
exchangeable sccurities, including, but not limited to, a change resulting from the antidilution
provisions thereof, the Conversion Price of the Preferred Stock, to the extent in any way affecled by
or computed using such options, rights or securities, sha!l be recomputed to reflect such change. but
no further adjustment shall be made for the actual issuance of Common Stock or any payment of
such consideration upon the exercise of any such options ot rights or the conversion or exchange of
such securities.

@) Upon the expiration of any such options or
rights, the termination of any such rights to convert or exchange or the expiration of any options or
rights related to such convertible or exchangeable securities, the Conversion Price of the Preferred
Stock, to the extent in any way affected by or computed using such options, rights or securities or

_options or rights related to such securities, shall be recomputed to reflect the issuance of only the

number of shares of Common Stock (and convertible or exchangeable securities which remain in
effect) actually issued upon the exercise of such options or rights, upon the conversion or exchange
of such securities or upon the exercige of the options or rights related to such securities.

(5) The number of shares of Common Stock
deemed issued and the consideration deemed paid therefor pursuant to Sections 4(d)(i)}(E)1) and
4(d)ENE)?2) shall be appropriately adjusted to reflect any change, termination or expiration of the
type described in either Section 4(d)(iXEX3) or 4(dXD)(E)4).

(F)  No Increased Conversion Price. Notwithstanding any
other provisions of this Section (4)Xd)(i), except to the limited extent provided for in
Sections 4(d)(iXE)X3) and 4(d)(i}EX4), no adjustment of the Conversion Price pursuant 1o this
Scction 4(d)(i) shall have the effect of increasing the Conversion Price above the Conversion Price
in effect immediately prior to such adjustment.

(ii) Stock Splits and Dividends. In the event the Corparation
should at any time or from time to time after the Purchase Date fix a record date for the effectuation
of a split or subdivision of the outstanding shares of Common Stock or the determination of holders
of Common Stock entitled to receive a dividend or other distribution payable in additional shares of
Common Stock or other securities or rights convertible into, or entitling the holder thereof to receive
directly or indirectly, additional shares of Common Stock (hereinafter referred to as “Common Stock
Equivalents”) without payment of any consideration by such holder for the additiona! shares of
Common Stock or the Common Stock Equivalents (including the additional shares of Common
Stock issuable upen conversion or exercise thereof), then, as of such record date (or the date of such
dividend distribution, split or subdivision if no record date is fixed), the Conversion Price of the
Preferred Stock shall be appropriately decreased so that the number of shares of Common Stock
issuable on conversion of each share of such series shall be increased in proportion ta such increase
of the aggregate of shares of Common Stock outstanding and those issuable with respect o such
Common Stock Equivalenis with the number of shares issuable with respect to Common Stock
Equivalents determined from time to time in the manner provided for deemed issuances in
Scetion 4(d)(i{E). '
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(i) Reverse Stock Splits. If the number of shares of Common
Stock outstanding at any time afier the Purchase Date is decreased by a combination of the
outstanding shares of Common Stock, then, following the record date of such combination, the
Conversion Price for the Preferred Stock shall be appropriately increased so that the number of
shares of Common Stock issuable on conversion of each share of such series shall be decreased in
proportion to such decrease in outstanding shares.

()  Other Distributions. In the event the Corpotation shall declare a
distribution payable in secutities of other persons, evidences of indebtedness issued by the
Corporation or other persons, assets (excluding cash dividends) or optians or rights not referred to in
Section 4(d)(ii), then, in each such case for the purpose of this Section 4(e}, the holders of Preferred
Stock shall be entitled to a proportionate share of any such distribution as though they were the
holders of the number of shares of Commen Stock of the Corporation into which their shares of
Preferred Stock are convertible as of the record date fixed for the determination of the holders of
Commen Stock of the Corporation entitled to receive such distribution.

(f) Recapitalization. 1f at any time or from time to time there shall be a
recapitalization of the Common Stock (other than a subdivision, combination or merger or sale of
assefs transaction provided for elsewhere in this Section 4 or Section 2) provision shall be made so
that the holders of the Preferred Stock shall thereafter be entitled to receive upon conversion of such
Preferred Stock the number of shares of stock or other securities or property of the Corporation or
otherwise, o which a holder of Common Stock deliverable upon conversion would have been
entitled on such recapitalization. In any such case, appropriate adjustment shall be made in the
application of the provisions of this Scction 4 with respect (o the rights of the holders of such
Preferred Stock after the recapitalization to the end that the provisions of this Section 4 (including
adjustment of the Conversion Price then in effect and the number of sharcs purchasable upon
conversion of such Preferred Stock) shall be applicable after that event and be as nearly equivalent
as practicable.

&) No_Impairment. The Corporation will net, by amendment of this
Fifth Amended and Restated Certificate of Incorporation or through any reorganization,
recapitalization, transfer of assets, consolidation, merger, dissolution, issue or sale of securities or
any other voluntary action, avoid or seek to avoid the observance or performance of any of the terms
to be observed or performed hereunder by the Corporation, but will at all times in good faith assist in
the carrying out of all the provisions of this Section 4 and in the taking of all such action as may be
necessary or appropriate in order to protect the Conversion Rights of the holders of Preferred Stock
against impairment, This provision will not restrict the Corporation’s right to amend this Fifth
Amended and Restated Certificate of Incorporation with the requisite stockholder consent and in
compliance with applicable law.

(h}  Ne Fractivnal Shares and Certificate as to Adjustments.

(i)  No fractional shares shafl be issued upon the conversion of any
share or shares of the Preferred Stock, and the numbcer of shares of Common Stock to be issued shali
be rounded down to the nearest whole share. The number of shares issuable upon such conversion
shall be determined on the basis of the total number of shares of Preferred Stock the holder is at the
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{ime converting into Common Stock and the number of shares of Common Stock issuable upon such
apgregate convession. ‘

(ii)  Upon the occurrence of each adjustment or readjustment of the
Conversion Price of Preferred Stock pursuant to this Section 4, the Corporation, at its expense, shall
promptly compute such adjustment or readjustment in accordance with the terms hereof and prepare
and fumnish to each holder of such Preferred Stock a certificate setting forth such adjustment or
readjustment and showing in detail the facts upon which such adjustment or readjusiment is based.
The Corporation shall, upon the written request at any time of any holder of Preferred Stock, furnish
or cause to be furnished to such holder a like certificate setting forth (A) such adjustment and
readjustment, {B) the Conversion Price for the Preferred Stock at the time in effect, and {C) the
number of shares of Common Stock and the amount, if any, of other property which at the nme
would be received upon the conversion of a share of the Preferred Stock.

() Notices of Record Date. In the event of any taking by (he
Corporation of a record of the holders of any class of securities for the purpose of determining the

holders thereof who are entitled to receive any dividend (other than a cash dividend) or other
distribution, any right 1o subscribe for, purchase or otherwise acquire any shares of stock of any class
or any other securities or property, or to receive any other righy, the Corporation shall mail 10 each
holder of Preferred Stock, at least ten days prior to the date specified therein, a notice specifying the
date on which any such record is to be taken for the purpose of such dividend. distribution or right.
and the amount and character of such dividend, distribution or right,

: )] Reservation of Stock Issuable Upon Couversion. The Corporation
shall at all times reserve and keep available out of its authorized but unissued shares of Common

Stock, solely for the purpose of effecting the conversion of the shares of the Preferred Stock, such
number of its shares of Common Stock as shall from time to time be sufficient to effect the
conversion of all outstanding shares of such series of Preferred Stock; and if at any time the number
of authorized but unissued shares of Common Stock shall not be sufficient to cffect the conversion
of all then outstanding shares of such series of Preferred Stock, in addition 1o such other remedies as
shall be available to the holder of such Preferred Stock, the Corporation will take such corporate
action as may, in the opinion of its counsel, be necessary to increase its authorized but unissued
shares of Common Stock 10 such number of shares as shall be sufficient jor such purposes,
including, without limitation, engaging in best eflorts 10 obtain the requisite stockholder approval of
any nccessary amendment to this Fifth Amended and Restated Certificate of Incorporation.

(k) Waiver of Adjusiment of Conversion Price. Notwithstanding
anything herein to the contrary, any downward adjustment of the Conversion Price of any series of

Preferred Stock may be waived, either prospectively or retroactively and either generally or in a
particular instance, with the prior written consent of the holders of at least a2 majority of the then
outstanding shares of such series. Any such waiver shall bind all future holders of shares of such
series of Preferrcd Stock.

()] Notices. Any notice required by the provisions of this Section 4 to be
given to the holders of shares of Preferced Stock shall be deemed given if deposited in the United
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States mail, postage prepaid, and addressed to each holder of record at his address appearing on the
books of the Corporation.

5. Yoting Rights.

(8)  Except as otherwise expressly provided herein or by law, the holder of
cach share of Preferred Stock shall have the right to one vote for each share of Common Stock into
which such Preferred Stock could then be converted, and with respect to such vote, such holder shall
have full voting rights and powers equal 1o the voting rights and powers of the holders of Common
Stock, and shall be entitled, notwithstanding any provision hereof, to notice of any stockholders’
meeting in accordance with the bylaws of the Corporation, and shall be entitled to vote, together
with holders of Common Stock, with respect to any question upon which holders of Common Stock
have the right 1o vote. Fractional votes shall not, however, be permitied and any fractional voting
rights available on an as-converted basis (after aggregating all shares into which shares of Preferred
Stock held by cach holder could be converted) shall be rounded 10 the nearest whole number (with
one-half being rounded upward). Except as otherwise expressly provided herein or as required by
law, the holders of Preferred Stock and the holders of Common Stock shall vote together and not as
separate classes.

{b)  The Board of Directors shall consisi of nine members by vote as
described in this paragraph. So long as at least 3,070,008 shares of the Series A Preferred Stock
remain issued and outstanding {as adjusted for stock splits, stock dividends, reclassification and the
like), the holders of the Series A Preferred Stock, voting as a separate class, shall be entitled to elect
up 10 two members of the Board of Directors (the “Series A Preferred Directors™) at each meeting or
pursuant to each consent of the Corporation’s stockholders for the election of directors and to
remove from office such director(s) and to fill any vacancy caused by the resignation, death or
removal of such director. So long as at least 1,277,502 shares of the Series B Preferred Stock remain
issued and outstanding {as adjusted for stock splits, stock dividends, reclassification and the like),
the holders of the Series B Preferred Stock, voting as a separate class, shall be entitled to elect up to
one member of the Board of Directors (the “Serigs B Preferred Director™} at each meeting or
pursuamt to each consent of the Corporation’s stockholders for the election of directors and to
remove from office such director(s) and to fill any vacancy caused by the resignation, death or
removal of such director. So long as at least 2,229,871 shares of the Series C Preferred Stock remain
issued and outstanding (as adjusted for stock splits, stock dividends, reclassification and the like),
the holders of the Series C Preferred Stock, voting as a separate class, shall be entitled to elect up to
two members of the Board of Directors {the “Series C Preferred Directors™) at each meeting or
pursuant to each consent of the Corporation’s stockholders for the election of directors and to
remove from office such director(s) and to fill any vacancy caused by the resignation, death or
removal of such director. So long as at least 1,474,099 shares of the Series D Preferred Stock
remain issued and outstanding (as adjusted for stock splits, stock dividends, reclassitication and the
like) (the “Series D Share Limitation™), the holders of the Series D Preferred Stock, voting as a
separate class, shall be entitled to elect up to one member of the Board of Directors (the “Series D
Preferred Director™) at each meeting or pursuant to each consent of the Corporation’s stockhalders
for the election of directors and to remove from office such director(s) and to fill any vacancy caused
by the resignation, death or removal of such director (provided, however, that the Series D Share
Limitation shall not apply during any periad of time in which the Corporation is then in default of its

-15-
SolarCity - 5th Amentled and Restaled Certificae of Incorporstion (FILED VERSION) (PALIB2_445] 140_5)



obligation to redeem the full number of shares of Series D Preferred Stock required to be redeemed
pursuant to the terms of Section 3 hereof). The holders of the Common Stock, voting as & separate
class, shall be entitled to elect two members of the Board of Directors at each meeting or pursuant 1o
each consent of the Corporation®s stockholders for the election of direciors and to remove from
office such director(s) and to fill any vacancy caused by the resignation, death or remaval of such
director. The holders of the Common Stock and Preferred Stock, voting together as a single class an
an as-converted basis, shall be entitled ta elect one member of the Board of Directors at each
meeting or pursuant to cach consent of the Corporation’s stockholders for the election of directors
and to remove from office such director and to fill any vacancy caused by the resignation, death or
removal of such director. If at any time the issued and outstanding shares of a series of Preferred
Stock, considered separately as a class, falls below the threshold specified for such series in this
Section 5(b), then a majority of the remaining issued and outstanding Preferred Stock, voting

" together as a single class on an as-converted basis, shall be entitled 10 elect the members of the

Board of Directors otherwisc designated for such series in this Section 5(b), unless the remaining
issued and outstanding shares of Preferred Stock considered together as a single class amount to
fewer than 8,051,480 shares in the appregate (as adjusted for stock splits, stock dividends.
reclassification and the like), in which case a majority of the remaining issued and outstanding
Preferred Stock and Common Stock, voting together as a single class on an as-converted basis, shall
be entitled io elect the members of the Board of Directors otherwise designated for such series in this
Section 5(b).

6. Protective Provisions. So long as at least 5,500,000 shares of Preferred
Stock remain issued and outstanding (as adjusted for stock splits, stock dividends, reclassification
and the like), the Corporation shall not without first obtaining the approval (by vote or written
consent, as provided by law) of the holders of at least sixty-six and two-thirds percent (66 2/3%) of
the then outstanding shares of Preferred Stock, voting together as a single class on an as-converied
basis:

(@)  effect a transaction described in Section 2d)(i) above;

(b)  alter or change the rights, preferences or privileges of the shares of any
series of Preferred Stock so as to affect adversely the shares of such series, including without
limitation, by amendment, modification or repeal of any provision of this Fifth Amended and
Restated Certificate of Incorporation or the Bylaws of the Corporation or by merger, consolidation,
reclassification or otherwise;

{c) increase or decrease (other than by redemption or conversion) the total
number of authorized shares of Preferted Stock;

(d}  authorize or issue, or obligate itself to issue, any other equity security,
including any other security convertible into or exercisable for any equity security, having a
preference over, or being on a parity with, the Preferred Stock with respect to voting, redemption,
dividends, conversion, anti-dilution rights, registration rights or upon liquidation;

(c) redcem, purchase or otherwise acquire (or pay into or set funds aside
for a sinking fund for such purpose) any share or shares of Preferred Stock or Common Stock other
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than in accordance with Section 3 hereof; provided, however, that this restriction shall not apply lo
the repurchase of shares of Common Stock from employees, officers, directors, consultants or other
persons performing services for the Corporation or any subsidiary pursuant to agreements under
which the Corporation has the option to repurchase such shares at no greater than cost upon the
occurrence of certain events, such as the termination of employment, or through the exercise of any
right of tirst refusal;

6] increase or decrease the total number of authorized members of the
Board of Directors;

{(g)  dismiss, suspend, replace or demote the Corporation’s Chief Executive
Officer or Chief Operating Officer; '

(h)  declare or pay any dividend on Common Stock; or
() amend this Section 6.

7. Status of Converted Stock. In the event any shares of Preferred Stock shall
be converted pursuant to Section 4 hereof, the shares so converted shall be cancelled and shall not be
issuable by the Corporation. This Fifth Amended and Restated Certificate of Incorporation of the
Corporation shall be appropriately amended to effect the corresponding reduction in the
Corporation’s authorized capital stock.

(C) Common Steck.

1. Dividend Rights. Subject to the prior rights of holders of all classes of stock
at the time outstanding having prior rights as to dividends, the hoiders of the Common Stock shall be
entitled to receive, when and as declared by the Board of Directors, out of any assets of the
Corporation legally available therefor, such dividends as may be declared from time to time by the
Board of Directors.

2. Liguidation Rights. Upon the liquidation, dissolution or winding up of the
Corporation, the assets of the Corporation shall be distributed as provided in Section2 of
Article IV(B).

3. Redemption. The Common Stock is not redeemable.

4, Voting Rights. The holder of cach share of Common Stock shall bave the
right to one vote, and shall be entitled to notice of any stockhelders” meeting in accordance with the
Bylaws of the Corporation, and shail be entitled o vote upon such matters and in such manner as
may be provided by law.

ARTICLE Y
The Board of Directors of the Corporation is expressly authorized to make, alter or repeal

Bylaws of the Corporation.
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ARTICLE V1

Elections of directors need not be by written ballot uniess otherwise provided in the Bylaws
of the Corporation.

ARTICLE VII

{A) To the fullest extent permitted by the Delaware General Corporation Law, as the
same exists or as may hereafier be amended, a director of the Corporation shall not be personally
liable to the Corporation or its stockholders for monetary damages for breach of fiduciary duty as a
director.

(B) The Corporation shall indernnify to the fullest extent permitied by law any person
made or threatened to be made a party to an action or proceeding, whether criminal, civil,
administrative or investigative, by reason of the fact that he, his testator or intestate is or was a
director or officer of the Corporation or any predecessor of the Corporation, or serves or served at
any other enterprise as a director or officer at the request of the Corporation or any predecessor to
the Corporation.

(Cy  Neither any amendment nor repeal of this Article VII, nor the adoption of any
provision of the Corporation’s Certificate of Incorporation inconsistent with this Article V11, shall
eliminate or reduce the effect of this Article VI in respect of any matter occurring, or any action or
proceeding accruing or arising or that, but for this Article VII, would accrue or arise, prior to such
amendment, repeal or adoption of an inconsistent provision.

ARTICLE VII1

The Corporation renounces any interest or expectancy of the Corporation in, or in being
offered an opportunity to participate in, any Excluded Opportunity, An “Excluded Opportunity™ is
any matter, transaction or interest that is presented to, or acquired, created or developed by, or which
otherwise comes into the possession of (i) the Series D Preferred Director or (i} First Solar, Inc. or
any affiliate, partner, member, director, stockholder, employee or agent of First Solar, Inc.
{collectively, “Covered Persons™), unless such matter, transaction or interest is presented to, or
acquired, created or developed by, or otherwise comes into the possession of, a Covered Person
expressly and solely in such Covered Person’s capacity as a director of the Corporation. -
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The foregoing Fifth Amended and Restated Certificate of Incorporation has been duly
adopled by this corporation’s Board of Directors and stockholders is accordance with the applicable
provisions of Sections 223, 242 and 245 of the General Corporation Law of the State of Delaware.

Executed at Foster City, California, on October 28, 2008.

{sf Lyndon Rive
Lyndon Rive, Chief Executive Officer &

President




