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INTRODUCTION

Pursuant to A.A.C. R14-3-1 l0(B), Applicant, Far West Water & Sewer Company

("Far West" or the "Company") submits these Exceptions to the Recommended Opinion

and Order ("ROO") dated September 2, 2009. Despite having demonstrated that an

emergency exists that warrants the implementation of interim rates under the legal standard

established by Arizona Attorney General Opinion 71-17, and subsequently followed by the

Arizona Corporation Commission ("Commission") in recent decisions and orders (e.g.

Decision No. 70667, issued December 24, 2008), the ROO nonetheless concludes that

granting interim rate relief to Far West is not in the public interest. However, the bulk of

the issues raised in the ROO as reasons to deny interim rate relief are not relevant to the

narrow issue in this proceeding: whether the Company is facing an emergency and, if so,

what relief is appropriate.

Consequently, the ROO should be rejected, and the matter remanded back to the

Administrative Law Judge with instructions to immediately prepare an order that

authorizes the Company to collect rates on an interim basis (and subject to refund) pending

the completion of its pending rate case. The Company further asks that its pending rate

case, which has been delayed due to its interim rate application, be immediately set for

hearing.
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DISCUSSION

As stated in the ROO, Far West operates water and wastewater systems in Yuma

County, in an unincorporated area east of the City of Yuma. It provides water service to

approximately 15,000 customers, and sewer service to approximately 7,300 customers.

The sewer division is the subject of Far West's application for permanent rate increases,

which was filed on August 29, 2008. Due to rapidly deteriorating financial conditions, Far

West filed an application for emergency interim rate increases on December 19, 2008. The

interim rate increases would be temporary in nature pending the completion of the
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Company's permanent rate case, and would be subject to refund if the permanent rates

ultimately approved by the Commission tum out to be less than the interim rates.

The requested emergency relief is authorized under Arizona law and within the

scope of the Commission's regulatory authority. Under Arizona Attorney General Opinion

71-17, interim rate relief can be granted when: (1) the Commission is unable to grant

permanent rate relief within a reasonable time, (2) there is sudden change that results in

hardship, (3) a utility is insolvent, Q (4) the condition of the utility is such that its ability to

maintain service pending a formal rate determination is in serious doubt. The record

contains substantial evidence that Far West is insolvent and faces a serious emergency.

Unaudited financial information for 2008 shows that Far West's sewer division

suffered a net loss of over $2.7 million. Moreover, on a company-wide basis, Far West

suffered a loss of over $972,000.1 In fact, Far West ended 2008 with a positive cash flow

of only $l3,058.2 And the situation has deteriorated further this year. The Company also

has a projected cash flow shortage in excess of $6.4 million for 2009.3 Staff' s witness

testified the sewer division had a loss in excess of $2.7 million last year, and that the

Company had a loss of nearly $1 million.4 Because Far West can no longer pay its debts

as they come due in the ordinary course of business, it meets the definition of insolvency.5

In fact, even the ROO recognizes and concludes that the Company is insolvent:

Thus, expanding the analysis beyond normal operations, the
Company is insolvent, which is one of the conditions that can
support an application for interim rate relief.

ROO at 26.

Ignoring Staffs testimony that "fault" is not an issue in an emergency rate
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Exh. S-1 at Sch. GWB-1, Capestro Rb. at 19, 20, Bourassa Rb. Exh. 1.
Exh. S-3. Tr. at 892. Bourassa Rb. Exh. 1.
Exh. S-3.
Exh. S-I.
Tr. at 122, 893, 898, 1132-33, 1231-33.
Tr. at 1232.
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proceeding, the ROO goes on to find fault with Far West's past and current management

decisions, and would deny interim rate relief based on the following reasons: (1) unpaid

bills are overwhelmingly attributable to the construction project for sewer plant upgrades,

(2) the Company has positive cash flow due to its water division's operations, (3) there is

no "sudden" change resulting in a hardship due to Company mismanagement, (4) affiliate

transactions need investigation, (5) the Company's shareholders' and affiliates have not

proved an inability to contribute equity, (6) the lack of a detailed plan for how the

Company will its sewer construction project, and (7) a loss of confidence in current

management's ability to complete the sewer project and operate the Company to the

benefit of the ratepayers. ROO at 26-28.

The Company does not agree with these reasons. More importantly, however, they

are irrelevant to the issue of whether interim rate relief should be authorized. As the ROO

acknowledges, the record demonstrates that the Company is insolvent and, therefore, has

met its burden of proof for interim rate relief. Far West is not seeking a "bail out" from

ratepayers. It is simply asking that ratepayers begin providing revenue to pay debt service

on plant that the Company had to build in order to provide service to its customers, which

is a legitimate cost of service. The denial of interim rate relief will exacerbate the

Company's current financial condition, leading to alternatives that could be far less

equitable to ratepayers.
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CONCLUSION

Far West's dire financial condition, coupled with its immediate need for cash How

to complete the sewer treatment plant upgrades as ordered by ADEQ, and to pay creditors,

satisfies the criteria for interim rate relief. Such interim relief is further supported by

Commission decisions, including the 2008 decision granting Arizona Public Service

Company ("APS") interim rate relief to maintain its credit rating despite this agency's

concerns about APS management. The goal in that case was to enable the utility to

FENNEMORE CRAIG
A PROFESS1ONAL CORPONATlON

PHOENIX

.

3



maintain its financial viability through a temporary rate increase. Given that Far West's

financial situation is far direr than APS's, interim rates should be granted in this case as

well.

If the Commission ultimately determines that interim rate relief is not warranted,

then it is imperative that the permanent rate case be set for hearing and expedited so that

the Company can obtain the cash flow it needs to provide adequate utility service to its

customers.

DATED this lath day of September, 2009.

FENNEMORE CRAIG, P.C.

By :
Norman D. James
Jay L. Shapiro
Attorneys for Far West Water & Sewer Company

ORIGINAL and 13 copies filed
this lath day of September, 2009 to:

Docket Control
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

COPY hand-delivered
this nth day of September, 2009 to:

Chairman Kristin Mayes
Arizona Corporation Commission
1200 W. Washington St.
Phoenix, AZ 85007
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Commissioner Gary Pierce
Arizona Corporation Commission
1200 W. Washington St.
Phoenix, AZ 85007
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Commissioner Paul Newman
Arizona Corporation Commission
1200 W. Washington St.
Phoenix, AZ 85007

Commissioner Sandra Kennedy
Arizona Corporation Commission
1200 W. Washington St.
Phoenix, AZ 85007

Commissioner Bob Stump
Arizona Corporation Commission
1200 W. Washington St.
Phoenix, AZ 85007

Sheila Stoeller
Aide to Chairman Kristin Mayes
Arizona Corporation Commission
1200 W. Washington Street
Phoenix, AZ 85007

Antonio Gill
Aide to Commissioner Gary Pierce
Arizona Corporation Commission
1200 W. Washington Street
Phoenix, AZ 85007

Jennifer Ybarra
Aide to Commissioner Paul Newman
Arizona Corporation Commission
1200 W. Washington Street
Phoenix, AZ 85007

Katherine Nutt
Aide to Commissioner Sandra D. Kennedy
Arizona Corporation Commission
1200 W. Washington Street
Phoenix, AZ 85007
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Trisha Morgan
Aide to Commissioner Bob Stump
Arizona Corporation Commission
1200 W. Washington Street
Phoenix, AZ 85007
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Kevin Torrey, Esq.
Robin Mitchell, Esq.
Legal Division
Arizona Corporation Commission
1200 West Washington
Phoenix, AZ 85007

Steve Olea, Director
Utilities Division
Arizona Corporation Commission
1200 West Washington
Phoenix, AZ 85007

Michelle Wood, Esq.
Residential Utility Consumer Office
1110 w. Washington St., Suite 220
Phoenix, Arizona 85007

COPY sent via e-mail and U.S. mail
this lath day of September, 2009, to:

Jane Rodda, Administrative Law Judge
Hearing Division
Arizona Corporation Commission
400 West Congress
Tucson, AZ 85701

COPY mailed this nth day
of September, 2009 to:

Seth and Barbara Davis
2006 S. Arboleda Drive
Merged, CA 95341
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