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Arizona Corporation Commission AZ CORP COMMISSI
DOCKETED  DOCUMENT CONTRAL

Do 13 2002

-

DOCKLETI:0 wY

OF THE )

APPLICATIONS OF H20, INC. AND )
JOHNSON UTILITIES COMPANY FOR )

DOCKET NOS. W-02234A-00-0371
WS-02987A-99-0583

AN  EXTENSION OF THERR )
CERTIFICATES OF CONVENIENCE AND )
NECESSITY. )

IN THE MATTER OF THE APPLICATION )
OF JOHNSON UTILITIES, LL.C., DBA )
JOHNSON UTILITIES COMPANY, FOR )
AN EXTENSION OF ITS CERTIFICATE )
OF CONVENIENCE AND NECESSITY TO )
PROVIDE WATER AND WASTEWATER )
SERVICE TO THE PUBLIC IN THE )
DESCRIBED AREA IN PINAL COUNTY, )
ARIZONA. )
IN THE MATTER OF THE APPLICATION )
OF DIVERSIFIED WATER UTILITIES, )
INC. TO EXTEND ITS CERTIFICATE OF )
CONVENIENCE AND NECESSITY. )
IN THE MATTER OF THE APPLICATION ) DOCKET NOZWWS6£395A:96:0784
OF QUEEN CREEK WATER COMPANY ) o
TO EXTEND ITS CERTIFICATE OF )

CONVENIENCE AND NECESSITY. )

DOCKET NO. WS-02987A-00-0618

DOCKET NO. W-02859A-00-0774

DIVERSIFIED WATER UTILITIES, INC.’S NOTICE OF FILING
EXCEPTIONS TO STAFF’S RECOMMENDED ORDER REGARDING
JOHNSON UTILITIES COMPANY’S REQUEST FOR EXTENSION OF TIME
TO COMPLY

Diversified Water Utilities, Inc. (“Diversified”) hereby files its Exceptions
to Staff’s Recommended Order Regarding Johnson Utilities Company’s Request for

Extension of Time to Comply.
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Respectfully submitted this 13th day of December, 2002.
MARTINEZ & CURTIS, P.C.

Paula A. Williams, Esq.
2712 North Seventh Street
Phoenix, Arizona 85006-1090
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PROOF OF SERVICE AND
CERTIFICATE OF MAILING

I hereby certify that on this 13th day of December, 2002, I caused the foregoing
document to be served on the Arizona Corporation Commission by hand-delivering the original

and twenty-one (21) copies of said document to:

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

With copies of the foregoing mailed and/or hand-delivered this 13th day of December, 2002 to:

Marc Stern, Administrative Law Judge
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Christopher Kempley, Chief Counsel
Legal Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Anizona 85007

Ernest Johnson, Director

Utilities Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Richard L. Sallquist

Sallquist & Drummond

2525 East Arizona Biltmore Circle, Suite A-117
Phoenix, Arizona 85016

Attorneys for Johnson Utilities, L.L.C.

Petra Schadeberg ,

Pantano Development Limited Partnership
3408 North 60" Street

Phoenix, Arizona 85018-6702

Intervenor

1620\-3-1\pleadings'exteptiongfo exteftsion.1212.02

Jay Shapiro

Karen E. Errant

Fennemore Craig

3003 N. Central Ave., Suite 2600
Phoenix, Arizona 85012-2913
Attorneys for H20, Inc.

Charles A. Bischoff

Jorden & Bischoff

7272 East Indian School Road, Suite 205
Scottsdale, Arizona 85251

Attorneys for Queen Creek Water

Richard N. Morrison

Salmon, Lewis & Weldon, P.L.C.
2850 East Camelback Road, Suite 200
Phoenix, Arizona 85016

Attorneys for LeSuer Investments, et al.

Kathy Aleman, Manager

Wolfcor, LLC & Wolfkin Farms
Southwest Properties, Inc.

3850 East Baseline Road, Suite 123
Mesa, Arizona 85206

Intervenor

Dick Maes, Project Manager
Vistoso Partners, LLC

1121 West Wamer Road Suite 109
Tempe, Arizona 85284

Intervenor
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BEFORE THE ARIZONA CORPORATION COMMISSION

WILLIAM A. MUNDELL
CHAIRMAN

JIM IRVIN
COMMISSIONER

MARC SPITZER
COMMISSIONER

IN THE MATTER OF THE )
APPLICATIONS OF H20, INC. AND ) DOCKET NOS. W-02234A-00-0371
JOHNSON UTILITIES COMPANY FOR ) WS-02987A-99-0583
AN  EXTENSION OF THER )

CERTIFICATES OF CONVENIENCE AND )

NECESSITY. )

IN THE MATTER OF THE APPLICATION )

OF JOHNSON UTILITIES, LL.C, DBA ) DOCKET NO. WS-02987A-00-0618
JOHNSON UTILITIES COMPANY, FOR )

AN EXTENSION OF ITS CERTIFICATE )

OF CONVENIENCE AND NECESSITY TO )

PROVIDE WATER AND WASTEWATER )

SERVICE TO THE PUBLIC IN THE )

DESCRIBED AREA IN PINAL COUNTY, )

ARIZONA. )

IN THE MATTER OF THE APPLICATION ) DOCKET NO. W-02859A-00-0774
OF DIVERSIFIED WATER UTILITIES, )

INC. TO EXTEND ITS CERTIFICATE OF )

CONVENIENCE AND NECESSITY. )

IN THE MATTER OF THE APPLICATION ) DOCKET NO. W-01395A-00-0784
OF QUEEN CREEK WATER COMPANY )

TO EXTEND ITS CERTIFICATE OF )

CONVENIENCE AND NECESSITY. )

DIVERSIFIED WATER UTILITIES, INC.’S
EXCEPTIONS TO JOHNSON UTILITIES COMPANY’S REQUEST
FOR EXTENSION OF TIME TO COMPLY

Diversified Water Utilities, Inc. (“Diversified”), hereby files its Exceptions
to Johnson Utilities Company’s (“JUL”) request for extension of time to comply with
Decision No. 63960 (September 4, 2001) as amended by Decision No. 64062 (October 4,
2001) in order to file required Arizona Department of Environmental Quality (“ADEQ”)
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compliance documents. JUL’s request for an equitable extension is offensive to the
principles of equity and fairness in that JUL has made little effort to comply with the
amended Decision (having previously belatedly requested and received extensions to
comply with the amended Decision in January of 2002 — See Procedural Order dated
February 22, 2002) and, despite a general obligation to serve the public interest as a
public service corporation, JUL IS unfairly interfering in the water operations of
Diversified.

I EQUITABLE PRINCIPLES MILITATE AGAINST THE
GRANTING OF AN EXTENSION TO JUL.

JUL’s request for extension is ostensibly a request to be treated equitably in
the face of circumstances, which, JUL claims, prevent compliance with the amended
Decision. However, JUL’s prior behavior in its dealings with the Commission and
ADEQ, as well as with Diversified, supports that it is equitable to deny JUL’s request and

to enforce the Commission’s Decision.

A. Because JUL-has not taken necessary steps to comply with the

amended Decision, granting an extension to JUL is not
reasonable.

On September 4, 2001, the Commission issued Decision No. 63960
(subsequently amended by Decision No. 64062 on October 4, 2001 — “amended
Decision”), in which the Commission approved the extension of the Certificates of
Convenience and Necessity (“Certificates”) of JUL and the other above-captioned
utilities subject to a number of conditions. One condition required JUL to file, within 30
days of the anniversary date of the amended Decision, each year for two (2) years,

documentation from ADEQ indicating that JUL has been in compliance with ADEQ for

2




(WY

W 00 ~N O O & w N

N NN N N N e pd et e e e b et e
N W N = O W 00N OO AW NN~ O

26

LAW OFFICES
MARTINEZ & CURTIS.P.C.
2712 NORTH 7TH STREET
PHOENIX,AZ85006-1090
(602) 248-0372

each year. The amended Decision indicated that failure to submit this documentation in
the docket or failure to correct any major or minor violation within 90 days from the date
of notice of violation would result in the Certificate authorized therein becoming null and
void without further order of the Commission. The ADEQ documentation was to be filed
by November 4, 2002. JUL failed to timely file its documentation.

Finally, on November 8, 2002, JUL filed a request for retroactive extension
of time to comply with the amended Decision in order to file the required ADEQ
compliance documentation. As indicated in Administrative Law Judge Marc Stern’s
(“ALJ Stern™) recommendation regarding JUL’s request for extension, JUL has yet to file
for a copy of its documentation from ADEQ. See, Recommendation, p. 3, 13.

JUL’s lack of effort to comply with the Commission’s Decision is
exemplary of JUL’s irresponsible behavior toward the Commission and its irresponsible
business dealings in general. In fact, this is not the first time that JUL has belatedly
requested an extension to comply. On January 28, 2002, JUL filed an Emergency
Request for Extension of Time to Comply and Issuance of Procedural Order Nunc Pro
Tunc in response to a Notice of Violation (“NOV”), citing four items in violation of
ADEQ regulations. (Letter to George Johnson from ADEQ, dated October 16, 2001,
contained as an attachment to Emergency Request for Extension of Time to Comply and
Issuance of a procedural Order Nun Pro Tunc, attached as Exhibit A). Despite being
informed of the violations two (2) weeks prior to the date on which JUL’s compliance
documents were due, JUL did not request an extension of time until more than three (3)
months had passed. Such belated and irresponsible behavior toward the Commission and

its decisions should not now be awarded with another extension.
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B. JUL has a history of ADEQ violations.

During the year 2000, there were twelve (12) registered complaints against
JUL, and in 2001, JUL was informed of four (4) compliance violations, including failure
of the water hauler to maintain a log of all on-loading, chlorine disinfect additions and
residual-free chlorine measurements. (Letter to George Johnson from ADEQ, dated
October 16, 2001, contained as an attachment to Exhibit A)

II. JUL IS UNFAIRLY INTERFERING IN THE BUSINESS
OPERATIONS OF DIVERSIFIED.

Recently, JUL insinuated itself into the condemnation éction instituted by
Diversified against Russell Brandt, e? al. for the condemnation of a wellsite, which is
completely encompassed by Diversified’s certificated area.  As previously noted, JUL
entered into a “management contract” to oversee the operations of the District. JUL has
become involved in the condemnation action because it has allegedly purchased the
wellsite to be utilized in the District. In doing so, JUL has acted contrary to a directive
from the Commission. On December 6, 2000, ALJ Stern, in open hearing, directed JUL
“to mind their own business,” and to discontinue its harassing behavior against
Diversified. (Transcript of Arizona Corporation Commission hearing in Docket Nos. W-
02234A-00-0775 and WS-02987A-00-0775, p. 62, In. 14, attached as Exhibit B). ALJ
Stern had earlier enjoined JUL from attempting to obtain interest in the wellsite, which is
the subject of the afore-mentioned condemmation action, and from interfering in
Diversified’s business operations (i.e. attempting to subvert Diversified’s application for
a WIFA loan). (Exhibit B, p. 65, Ins. 4-13) Now, JUL has informed Diversified in the
condemnation action that it has acquired an interest in the wellsite. (Johnson Utilities,

L.L.C.’s Responses to Non-Uniform Interrogatories, p. 3, attached as Exhibit C).
4
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JUL has chosen to ignore the directives of the Commission it obtaining an
interest in the wellsite it was previously enjoined from obtaining and in failing to file its
ADEQ compliance documentation. If JUL is permitted to flout the orders, decisions and
directives of the Commission, it will continue to do so in the future.

A. Currently, Diversified is involved in two (2) litigation matters,
which have a bearing on the issues at hand.

Diversified has filed a lawsuit challenging the formation of the Skyline
Domestic Water Improvement District (“the District”) on the basis that the Pinal County
Board of Supervisors abused its discretion in forming the District in that its actions were
arbitrary, capricious and/or contrary to law. (See CV2002-003724, Maricopa County
Superior Court) The majority of the discontiguous District was formed over Diversified’s
certificated area. George Johnson, JUL’s owner, was integral promoting the formation of
the District. JUL and Pinal County have entered into a “management agreement,” which
provides that JUL will oversee the operations of the District for the next 30 years, in
effect extending JUL’s service area responsibility into and overlapping that of
Diversified. (Water Service, Supply and Management Agreement, attached as Exhibit D)

In addition, Diversified filed a condemnation action to obtain a wellsite,
located within Diversified’s certificated area and outside of the area encompassed by
District’s boundaries. (CV2002-00245, Pinal County Superior Court — “condemnation
action”)1 This wellsite is extremely important to the continued operations of Diversified
and its continued service to its clients. The Defendants in the condemnation action

recently alleged that they have sold the wellsite to JUL for use within the District.

| While Martinez & Curtis, P.C. repréesents Diversified in the action challenging the District’s formation; it does not
represent Diversified in the condemnation action. Due to the short time in which to file Exceptions we are in good

5
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(Defendants’ Opening Brief in the condemnation action, p. 3, In. 10-11, attached as
Exhibit E).

B. JUL’s actions in_the condemnation action show that it is not
treating Diversified in an equitable fashion and is, therefore, not

entitled to equity itself.

JUL’s involvement in the condemnation action is intended to improperly
delay the condemnation action and to harass Diversified. (See Exhibits C and E,
pleadings from the condemnation action) In the condemnation action, JUL is attempting
to thwart Diversified’s acquisition of a, even though the wellsite is fully contained within
Diversified’s certificated area and outside both JUL’s certificated area and the District’s
boundaries. JUL is aware that Diversified has a need for this second well and that it will
aid Diversified in its continued service to its customers. Furthermore, JUL, as the
District’s contracted manager, should be aware that some 25 other wells exist.within the
District’s service and that one of these wells or a combination of these w‘ells would fully

and adequately serve the District’s future customers. (See List of wellsites contained

- within the District, attached as Exhibit F) In fact, there are three wells contained within

the District, which are in close proximity to the wellsite and could serve the need of the
District. (Map of western portion of Diversified’s certificated area and the western
portion of the District’s bc?undaries, attached as Exhibit G) Yet, JUL has chosen to
combat Diversified’s effort to obtain a well that is located within Diversified’s service
area.

JUL has expended much time and effort in combating Diversified in the

condemnation action and is even funding the legal costs of the condemnation action for

faith relying on the assertions reflected in the Pleadings filed in the condemnation action.

6
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all Defendants. (Exhibit C) As a result, Diversified has been forced to expend
significant time, effort and resources in the pending condemnation action, needlessly
depleting its limited resources. (For a fuller discussion of JUL’s activities in relation to
the condemnation action, see Plaintiff’s Response to Defendants’ Opening Brief re: the
Law of the Case, pp. 10-13, attached as Exhibit H) As reflected in Exhibit F, JUL’s
actions are an obvious attempt to undermine Diversified’s position in the condemnation
action and in Diversified’s service of its customers.
. CONCLUSION

The history of JUL’s operations in Pinal County and the history of combat
with Diversified demonstrates JUL is more willing to expend its resources and energy
fighting Diversified than complying with orders of the Commission. JUL is asking for
another extension of time, as noted in the Recommendation, before even attempting to
comply with the amended Decision. JUL is blatantly disregarding the seriousness of the
orders made by the Commission. If JUL does not behave in an equitable manner, it
should not be the recipient of the benefits of equity. Therefore, for all of the reasons
contained herein, Diversified requests that JUL’s request for extension to comply be
denied.
11/
/11
I
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Respectfully submitted this 13th day of December, 2002.
MARTINEZ & CURTIS, P.C.

S

Paula A. Williams
2712 North Seventh Street
Phoenix, Arizona 85006-1090
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PROOF OF SERVICE AND
CERTIFICATE OF MAILING

I hereby certify that on this 13th day of December, 2002, I caused the foregoing
document to be served on the Arizona Corporation Commission by hand-delivering the original

and twenty-one (21) copies of said document to:

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

With copies of the foregoing mailed and/or hand-delivered this 13th day of December, 2002 to:

Marc Stern, Administrative Law Judge
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Christopher Kempley, Chief Counsel
Legal Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Emest Johnson, Director

Utilities Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Richard L. Sallquist

Sallquist & Drummond

2525 East Arizona Biltmore Circle, Suite A-117
Phoenix, Arizona 85016

Attorneys for Johnson Utilities, L.L.C.

Petra Schadeberg )

Pantano Development Limited Partnership
3408 North 60" Street

Phoenix, Arizona 85018-6702

Intervenor

extensfon.1212.02

Jay Shapiro

Karen E. Errant

Fennemore Craig

3003 N. Central Ave., Suite 2600
Phoenix, Arizona 85012-2913
Attorneys for H20, Inc.

Charles A. Bischoff

Jorden & Bischoff

7272 East Indian School Road, Suite 205
Scottsdale, Arizona 85251

Attorneys for Queen Creek Water

Richard N. Morrison

Salmon, Lewis & Weldon, P.L.C.

2850 East Camelback Road, Suite 200
Phoenix, Arizona 85016

Attomeys for LeSuer Investments, et al.

Kathy Aleman, Manager

Wolfcor, LLC & Wolfkin Farms
Southwest Properties, Inc.

3850 East Baseline Road, Suite 123
Mesa, Anizona 85206

Intervenor

Dick Maes, Project Manager
Vistoso Partners, LLC

1121 West Wamer Road Suite 109
Tempe, Arizona 85284

Intervenor
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*Richard L. Sallquist (002677) NOTE FILE NO. / é% 0 D),,/ CC At via
Sallquist & Drummond, P.C. XEROX ALL PLEAGING. |
2525 East Arizona Biltmore Circle  comeg roymer [ oS 2 C ,F !&5 c )
Suite 117 ‘__

P6h007en;§11%527%na o STAMPED . _____ DATE_ g 2R PO 2
(602) ROUTED To WAz, {/LOR i

Attorneys for Johnson Utilities Compang

A& 7%?;“?5 UNH%EA EER
CHEC v
BEFORE THE ARIAONATRARPO /—E@OMMISSION |

IN THE MATTER OF THE APPLICATION
OF JOHNSON UTILITIES, L.L.C. DBA
JOHNSLN UTILITIES COMPANY FOR AN
EXTENSION OF ITS CERTIFICATE OF
CONVENIENCE AND NECESSITY TO
PROVIDE WATER AND WASTEWATER
SERVICE TO THE PUBLIC IN THE
DESCRIBED AREA IN PINAL COUNTY,

DOCKET NO. WS-02987A-99-0583

IN THE MATTER OF THE APPLICATON OF DOCKET NO. WS-02937A-00-0618 .

JOHNSON UTILITIES, L.L.C. DBA

JOHNSON UTILITIES COMPANY FOR AN EMERGENCY REQUEST FOR
EXTENSION OF ITS CERTIFICATE OF EXTENSION OF TIME TO
CONVENIENCE AND NECESSITY TO COMPLY AND ISSUANCE OF A
PROVIDE WATER AND WASTEWATER PROCEDURAL ORDER NUN
SERVICE TO THE PUBLIC IN THE PRO TUNC.

DESCRIBED AREA IN PINAL COUNTY,

)

)

)

)

)

)

)

| )

ARIZONA. )
)

)

)

)

)

)

)

)

ARIZONA. )

1. Johnson Utilities Company L.L.C. dba Johnson Utilities Company (" JUC" or the |
“Company”) hereby requests the Administrétive Law Judge issue a Procedural Order Nﬁn Pro
Tunc, extending the time tb comply with certain requirements of the Certificate of Cbnvenience
and Necessity issued Decision No. 63960, dated September 4, 2001, as amended in Decision No.
64062, dated October 4, 2001, (the “Decision”) and declaring that the Decision is. and at éll

times since October 4, 2001, has been in full force and effect. |

2.7 The Decision states in part at page 34, "IT IS FURTHER ORDERED that in the

event the Johnson Utilities. dba Johnson Utilities. .. fail(s) to cure any major or minor violations |

31030.00000.1098 -1~
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cited by ADEQ within 90 davs from the date of notice or request an extension there from, then|

such conditional Certificate granted herein...shall be rendered null ana void without further order
of the Commission."

3. On October 16, 2001 the Arizona Department of Environmental ("ADEQ) issued
a Notice of Violation (“NOV™) citing four items alleged to be violatioﬁs of ADEQ regulations.
(See attached)

4. Arizona Corporation Commission Compliance Manager, Patrick Williams, sent a
Iettér to the Gbmpany dated October 24, 2001 requesting notification of ¢ompliance with that
NOV. That letter was not received by the Company nor any of its consulténts or lawyers.

5. On January 18, 2002- Mr Williams sent another letter to Mr. Johnson iﬁdicating
the Certificate granted in the Decision was “null and void”. (See artéched)

6. On January 23 2002 counsel for. the Compaﬂy responded to the January 18, 2002
letter indicating that the October 24, 2001 letter had not been received, and that all alleged
violations hav;: been “cured” well in advance of the deadline and requesting written confirmation

that the Certificate remained in full force and effect. (See attached)

7. The Commission's Utilities and Legal Divisions advised the Company on January | .

25, 2002 that in their opinion the Commission Staff did not have authority to assure the requested
letter, and that the appropriate remedy was for the Company to file the subject Motion.
8. - TheNOV lists four alleged violations which in summary were as follows:

A. Failure_ to obtain Approval to Construction for replacement of the Sun Valley
Farms Unit V collapsed well.

B. Failure to obtain Approval to Construct the Ricke Well and related pipeline.

" C. Failure to obtain Approval of Construction for facilities referenced in tem B |

$1030.00000.1098 ' ol
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D. Failure t¢  aintain residential chlorine logs for 6 ~ s of water hauling to Sun
Valley Farm Unit V.

9. Those violations were “cured” by Company and/or ADEQ actions as follows and
are attached to undersigned counsel’s letter to Mr. Williams, dated January 23, 2002:

A. Approval of Construction for Reverse Osmosis Unit and new well at Sun
Valley Farms Unit V, issued on April 10, 2001. ‘

B. Approval to Construct the Ricke Well and related piping, issued October 18,
2001. ~

C. The Ricke Well facilities have not been compl,eted: An Approval of |

Construction will be requested when construction is completed. In the meantime, there is

no violation since the well is not being operated.

D. Letter from Mike DenEy to William DePaul, 4dated April 23,2001.

10.  The Company’s “cures” tofall of the alleged violatioﬁs were provided to ADEQ
prior té or within TWO days of the October i6, 2001 NOV. Itis subniitted that there is nothing
more that the Company can d0' to remedy those violations, nor is there any addition approval
ADEQ can issue in that regard. The Compé.ﬁy aﬁd ADEQ are negotiating the final resolution of
this NOV. |

11. Thé Commission Staff concurs that the “cure” contemplated by the Decision did
not require the issuance of any Consent Order ADEQ may require.

12. The Company did not notify the Commission that it had provided ADEQ wi_th the|
“cure’;,' although 1t shoﬁld be notéd that the Decjsion did not required that notice. Had Mr.
Wiliiams’ letter of October 24, 2001 been received, notice of compli‘ance would have been
provided at that time.

15, “Aftathed hereto is the Affidavit of Mike Denbsf of Lewis & Roca, the Comgagy’s

ADEQ dttorney, indicating that he had a discussion on January 28, 2002, with William DePaul, |

31030.00000.1098 -3-
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the ADEQ employee who iss»~d the NOV, confirming that the Company has, in fact, “cured” éu
violations.

14.  The developers within the subject certificated area, including Bezer Homes, El
Dorado Holdings, and the Pecan Ranch, are in various stages of negotiating certain sales and/or
financings regarding the development of those properties. Bezar Homes has a requirement from
its financier that it have a commitment as bto water and wastewater service before February 1,
2002 which obviously can not be made based on Mr.r Williams January 18, 2002 letter. Those
developers must immediétely be assured that.the Certificate of Convenience and Necessity is in

full force and effect.

WHEREFORE, the Company hereby requests, that to the extent necessary, the|

Administrative Law Judge grant an extension of time for the Company to comply with the
Decision, and further requests that the Judge issue an Order Nun Pro Tunc decla_ring' that the
Certificate of Conveniernce and Necessity granted to JUC in Decision 64062 dated October 4,
2002 is, ana has been at all tinﬁe since October 4, 2002, been in full force and effect.

Respectfully submitted thiszgﬁgay as January, 2002.

SALLQUIST & DRUMMOND, P.C.

N
i

! :
. | .
y \ ’ é(‘(
Richard L. Sallquist '
2525 East Arizona Biltmore Circle, Suite 117

Phoenix, Arizona 85016 ,
Attorney for Johnson Utilities, L.L.C.

51030.00000.1098 ' 4



2 || of January, 2002, with:
3 || Docket Control

4 |} 1200 West Washington

6 || mailed this P %day of
January, 2002, to:

Marc Stern

8 || Administrative Law Judge
Arizona Corporation Commission

9 |{ 1200 West Washington
Phoenix, Arizona 85007

Janice Alward
11 || Legal Division

12 |1 1200 West Washington
Phoenix, Arizona 85007

Patrick Williams
14 |{ Utilities Division

| 15 |1 1200 West Washington
Phoenix, Arizona 85007

.
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$1030.00000.1098

"1 [{Original and ten copies of the |
. foregoing filed this I day

Phoenix, Arizona 85007

A copy of the foregoing was

Arizona Corporation Commission

Arizona Corporation Commission

Arizona Corporation Commission
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jane Dee Hull | 3033 Narth Central Avenue * Phoenix, Arizona §5012-2809 Jacqueline £ Schafer
Gavernar (602) 207-2300 » www.adeq.state.az.us . Dtrector®”
DW-02-098 CERTIFIED MAIL
October 16, 2001 , Return Receipt Requested

7099-3400-0016-2571-6260

Mr. George Johnson, President
Johmson Utilities, LLC
5230 East Shea Boulevard
Scottsdale, Arizona 85254

Subject: - Sun Valley Farms Unit V, Public Water System (PWS) P"WS ID#11-116
NOTICE OF YIOLATION

" The Arizona Department of Environmental Quality (ADEQ), Water Quality Division, Water

- Quality Compliance Section, Drinking Water Compliance and Enforcement Unit has reason to
believe that Mr. George Joknison, Président, Johnson Utilities Co. as the owner and operator of
PWS ID # 11-116, Sun Valley farms Unit V (Water Supplier), located near the City of Queen
Creek in Pinal County, .rizona, has violated the Arizona Revised Statutes (AR.S.) § 49-101.ez
seq. or the applicable rules found in the Arizona Administrative Code (A.A.C.). ADEQ
discovered the violations alleged below during review of the facility’s file completed on October
35, 2001, ‘

I  LEGAL AUTHORITY and NATURE OF ALLEGED VIOLATION(S)

Legal Authority Nature of Viglation
A AAC.RI8-4-507. Failure of the Water Supplier to receive an

Approval of Construction (AOC) from ADEQ, prier -
to operating a newly constructed facility.

No documer‘ation exists in the public record at ADEQ that proves the required
AQC (proiect # 20000368) was received by the water supplier prior to March 2,
2001. Jehoson Utilities placed a newly constructed facility into service on
October 3, 2000, and continued serving water to the Sun Valley Farms Unit V
drirking water disttibution system until March 27, 2001, a total of 178 days of

aperation. :
- Notthem Regional Cffice Southern Regional Office
-1513 tast Cedar Avenue = Suite F » Flagsaff, AZ 86004 400 West Congress Street = Suite 433 ¢« Tucson, AZ 85701

(520) 7790313 , (520) 628-6733



DW-02-098 . Page 2
Notice of Violation

PWS ID# 11-116, Sun Valley Farms Unit V water system

October 16, 2001

B.  A.AC.RI8-4-505, Failure of the water supplier to receive an Approval to
Construct (ATC) from ADEQ, prior to starting
construction of a modification to an cxisting facility.

No documentation exists in the public record that proves the required ATC was
received by the water supplier prior to the construction of the “Rickie well”,
(ADWR # 55-570372) the associated line extension and connection to the Sun
Valley Farms Unit V distribution system PWS ID # 11-116. Johnson Utilities
began construction of the “Rickic well”, the associated pipe line (Copper Road
water transmission main) and the connection to PWS ID # 11-116, on December 2,
1998 and completed the construction on March 31, 1999, a total of 120 days.

C.  AAC RIZ507 Failure of the Water Supplier to receive an Approval
of Construction (AOC) from ADEQ, prior to
operating a newly constructed facility.

No documentation exists in the public record at ADEQ that proves the required
AQC (Rickie Well/Cooper Road water transmission mam project) was received by
the water supplier from ADEQ, prior to March 12, 2001. Johnson Utilities placed a
newly constructzd facility into service on March 12, 2001, and continued serving
water to the Sun Valley Farms Unit V distribution system until March 27, 2001, a
total of 15 days of operation. ,

D. AAC RI&4125F Failure of the water hauler to maintain a log of all on-
’ loading, chionne disinfectant additions and redisual-

free chlorine measurements.

Johnson Utilisies reported that water was hauled from September 1, 2000, untl
October 3, 2J00. The log provided 0 ADEQ by Johnson Utilities indicates water
hauling was discontinued on September 28, 2000. Therefore, the required log was
not maintained for 6 days when water was bcmg hauled to the Sun Valley F arms
Unit ¥V water system.



DW-02-098 ' Page 3
Notice of Viclation

PWS ID# 11-116, Sun Valley Farms Unit V water system

October 16, 2001

IL DQCUMENTING COMP] JéNg;E}

A 7 Wxtbmﬁ'* davs"of‘she eﬁ'ectwe—date’ofm‘fs'ﬁeb‘ﬁ’é: Johnson Utilities Co., as owmer:
and operator of PWS # 11-116, Sun Valley Farms Unit V water system. shall
provide information as follows:

A report reIating to the current status of the Ricki Well and the associated
* pipe line which will connect the Ricki well to the Sun Valley Farms Unit V
. distribution system. The status report should include a written description of
the ~urrent status in obtaining, from ADEQ, the required Approval to
Censtruct (ATC) and the Approval of Censtruction (ACC).

M. SUBMITTING COMPLIANCE DOCUMENTATION

Please send al] compliance docurnentation and any other written correspondence regarding
this Notice to ADEQ at the following address:

Bill DePaul, Case Manager

Arizena Department of Environmental Quahty
Drinking Water Compliance & Enforcement Unit
3033 North Central Aventue M0501B

Phoenix, Arizona 85012-2809

IV. STATEMENT OF CONSEQUENCES

A The time fremes within this Notice for achieving and documenting compliance are
firm lirmits. Failure to achieve or document compliance within the time frames
estsblished in this Notice will result inn an administrative order or civil action

* requiring compliance within a reasonable time frame and/or substantial civil
penalties. ADEQ will agres to extend the time frames only in a compliance
schedule negotiated in the context of an administrative consent order or civil
consent judgment.

T

B. Acmcvmcr compliance does not preciude ADEQ from seeklng cml penalties for th¢ RS,

wolanons adcgcd in thxs Notice as allowed by law.




- DW-02-098 B Page 4
Notice of Violation -
PWS ID# 11-116, Sun Valley Farms Ugit V water system
October 16, 2001

V. O TO MIEE

ADEQ is willing to meet regarding this N;thcc To obtain additional information about this
Notice or to schedule a meeting to discuss this Notice, please contact Bill Del’aul at 1-800-
234-5677, ext 4652 or (602) 207-4652.

—
obn Calkins, Manager s

Drinking Water C.:mpliance & Enforcement Unit

P A,

Bill DePaul, Enforcement Coordinator
Drinking Water Compliance & Enforcement Unit

JAC:-WAD:maf3

I ce IDWCEU Reading File
Facility File PWS 11-116
Bill DePaul, Case Manager

 Certified Mail, Return Receipt 7099-3400-0016-2571-6277

Delator Corporation, Statutory Agent
Johnson Utilitles, L.7..C.

7201 E. Camelback Road, # 330
Scottsdale, AZ 85.51

Regujar U.S. Mail

Karen Betry, Field Inspector

Arizona Department of Environmental Quality
Water Quality Compliance Section

Drinking Water Corapliance Enforcement Unit
3033 N. Central, M0501B ’
Phoenix, AZ 85012-2809

Reg Glos, Director of Envirommental Health
Pmal County Health Department

P.O. Box 2517 ‘

Florence, AZ 85232

Steve Olea, Assistant Director
Arizona Corporationr Commission
Ctilides Division™ o0

1200 West Wask-ngton - - . :
Phoenix, Arizona 85007 _ . R

miwpdoesINOWVSun Valley Fams V 11116 (foal drtwpd



WILLIAM A. MUNDELL BRIAN €. McNEIL
’ CHAIRMAN EXLLUTIVE SECRETARY
JIM IRVIN
COMNMISSIONER
MARC SPITZER
COMMISSIONER

ARIZONA CORPORATION COMMISSION

Jamuary 18, 2002

Mr. George Johnson
Johnson Utilities Company
5320 East Shea Blvd
‘Scottsdale, Arizona 85254

Dear Mr. Johnson:

On October 24, 2001, I sent you a letter indicating that I was in receipt of an Arizona
‘Department of Environmental Quality (ADEQ) “Notice of Violation” (NOV) dated October 16,
2001. In thatletter, [ advised you that Arizona Corporation Commission (Commission) Decision
No. 63960, dated September 4, 2001 (amended in Decision No. 64062, dated October 4, 2001)
granted Johnson Utilities Company's (Johnson) a Certificate extension conditioned on it
corrscting any major or miner violations contained within an ADEQ NOV within 90 days from
the date of the NOV to cure the defect or request an extension from the Commission in order to
remedy the viclation. Ialso indicated that Johnson’s failure to do so will result in the Certificate
authorized in Decision No. 63960 (64062) becoming null and void without further order of the

Comrmssmn

- Further, 1 requested that you provide me with documentation showing that Johnson has
corrected the deficiencies noted in the October 16, 2001, NOV by January 14, 2002. [ have not
received any response from vou nor has the Commission received any documentation indicating
the NOV or the major or minor deficiencias noted therein have been corrected. I have contacted
Mr. Bill DePaul at ADEQ. He has indicated to me that Johnson has not comrected the
deficiencies stated in the NOV, nor has Johnson sntered into a consent order. Therefore,
pursuant to Commission Decision No. 63960 (64062) the Certificate granted to Johnson is null
and void as of January 16, 2002. Conscquently, Johnson is nat authorized taipravide service, or

i

200 WEST WASHINGTON; PHQENIX, ARIZONA 850072986/ 400 WEST COMGRESS STREET: TUCSON, ANIZONA ww 1347
www.ce.state, az.us '



Mr. Jolmson
January 18, 2002
Page2

to collect any monies from developers in anticipation of service, to any areas conditionally
" granted to it in Decision No. 63960 (64062). The areas conditionally granted to Johnson will be

removed from tha maps at the Commission.
If you have any questions, I may be contacted at 602-542-0818.

Patrick C. Williams
Manager, Compliance and Enforccment ‘

Uul.mcs Division

' pew
c¢: Docket Control



PHOENIX, ARIZONA 85016-¢12y

PHONE (602) 224-9222

RICHARD L. SALLQUIST
January 23, 2002

Sy

HAND-DELIVERED

Patrick Williams

Arizona Corporation Commission
1200 W. Washington

Phoenix, AZ 85007 o

Lol €2 i

DiLs gy o

Re: Johnson Utilities Company Compliance with Decision No. 63960, dated Septe;ber
4, 2001, as Amended by Decision No. 64062, dated October 4, 2001.

Dear Mr. Williams:

Regarding vour January 18, 2002 letter to George J ohnson, the Company believes

it has “cure(d) any major or minor violation cited by ADEQ within 90 days from the date

of notice...” as required in Decision No. 64062 (the “Decision™), and is in compliance

FACSIMILE (602) 224-3366
E-MAIL dick@sd-law.com

[}

SENETEN

-:1'\‘):__,.'_,

with all matters as of the date of vour letter. We do acknowledge that there are other

compliance items due under the Decision at future dates.

- Your letter indicated that you had requested a notice of compliance by January 14,
2002 regarding the October 16, 2001 Notice of Violation ("NOV™) issued by the Arizona
Department of Environmental Quality (“ADEQ?”). Although the compliance items and
dates were clearly set forth in the Decision, neither the Company, nor any of its
consultants or lawvers received vour letter. Your letter was not disregarded; it was just
not received. The Company's substantive response would have been as indicated in this
lerter. The Company is of the opinion that thev complied with the Decision in a timely
fashion. before January 14. 2002. If the Company tailed at all, it was not in notifving you
of its compl
to Staff.

- The October 16. 2001, NOV, a copy of which is atached for your ready
reference, itemizes four violations and we shall address those issues serially. It must be
noted that in none of the “violations™ was there a question of on going public health or
saterv. The Company recognizes the importance of the regulatorv compliance with the
mandated paperwork. burt as discussed below. ADEQ only issued this NOV in an effort to
document the alleged violations and to support the penalties ADEQ wishes to impose
upon the Company through a consent order. Please note there has not been a "Cease and
Desist Order” issued by ADEQ regarding these or any alleged health or safety violation,

since the violations are not on going.

$1050-00000.1083

iance with ADEQ, although the Decision did not require such a norification



well at Sun Valley Farms, Umil rive. i1inv weepo
Construction (*AOC”) o~ April 10, 2001 (See attached). Incidentally, this new well 1s
part of the Company’s ¢ .dnuing effort to bring that system int “ompliance. You may
recall that at the hearing on the Company’s Certificate Applicatious it was established that
the prior owner’s of that system had been in violation of ADEQ Regulation for over 15
years, with criminal violations in over half of those years. After acquiring the troubled
system, the Company has spent over $300,000 on that system in an attempt to bring it
within compliance. This violation was noted by ADEQ after a meeting, which Johnson
Utilities initiated, to advise ADEQ that its consulting engineer had failed to properly
document the new well, and had commenced pumping that well prior to receiving the
required approvals At that time the Company ceased pumping the well and did not
resume pumping until after receipt of approval from ADEQ.

Regarding [tem | B and C of the Octoberl6, 2001 NOV, both relate to the new

“Ricke Well”. Those Items allege failure to obtain the ATC and AOC for that new well.
Agaln, a communications problem with the Company’s former engineering consultant
resulted in the failure to obtain the ATC prior to construction and the operation of the
well, which was operated for a period of two days without an AOC. The ATC was
obtained on October 19, 2001, and “cured” that violation. (Please see attached copy).
The AOC Applicauon has not been filed with ADEQ because construction has not been
completed. Since the well is not being operated, there is no current on going violation.

As to Item [ D. during the one month in 2000 that the only operating well able to

serve Sun Valley Farms was out of service, the Company did haul water from other wells
o serve those customers. On August 23, 2001, the required “logs™ were filed with
ADEQ for 28 days. but inexplicablyv the data for the last six days was not available.
(Please see amached). As with the other “violations™ , there were no water quality issues,
only a filing omission. Again. the Company does not dismiss the importance of the
compliance filing issues. out the NOV was merely the vehicle necsssary. 0 set up
ADEQ’s legal entry into the Consent Order.

Your lewer states that no Consent Order has been entered into by Johnson

Utilities.  Although this is correct. it is not due to delays by Johnson Utilities. The |
Company's stipulated form of that Consent Order has been “in process™ at ADEQ for

several months. However. we do not believe that the Consent itself is a “cure [of] any
major or minor violation cited by ADEQ™ as ordered by the Decision. The “cure” of all

items has been provided 1o ADEQ in a timelyv fashion. and no major or minor violations .

exist today. ADEQ has agreed with the Company that no on-going violations exist under

this NOV.

Based upon the zbove. we believe vour letter is incorrect in concluding that the
Company -has -not complied with Decision No. 64062. and further believe . that the
Certificate.of Conveniencs and Necessity is in full torce and effect. We would appreciate

vour written confirrnation 0 that effect.

F1030-00000.1083

(n the event this explanation does not resolve



- your concemns and you do not concur with our position, piease 1S wue muw e -
possible.

The Company is very concerned with its regulatory reputation, and although there
have been typical issues with regulatory agencies during the Company’s startup period,
the Company has worked diligently to correct all outstanding issues and legal
requirements in a timely fashion. As indicated above, certain of the Company's problems
came about due to consultants (who are no longer working with the Company) failing to
file the appropriate documents, improperly advising the Company, and in some instances,
outright lying to the Company and the regulators about certain matters. The Company
believes it now has reorganized its team of consultants so that these incidents will not
occur in the future. To that end, I will contact you and other Staff members in the near
future to request a meeting so that the Company can “clear the air” by explaining its
actions as well as seeking your input as to how the Company’s actions and
communications can be improved for this long-term relationship. In the event you have
any questions regarding any of the these matters, please do not hesitate to call. ‘

T

Richard L. Sallquist
For the Firm

cc:  Docket Control
George Johnson
Pau] Gardner
Mike Denby
Brian Tompsett

31030-00000.1085
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Jane DeeHU“ : 3033 North Cental Avenue * Phaenix, Arizona 85072-2809 Jacqueline E. Schafer
Govemor (602) 207-2300 * www.adeq.state.az.us Dlrector”
DW-02-098 | , CERTIFIED MAIL
~ October 16, 2001 ' Retumn Receipt Requested

7099-3400-0016-2571-6260

Mr. George Johmson, President
Johnson Utilities, LLC
5230 East Shea Boulevard
Scottsdale, Arizona 85254

Subject: Sun Valley Farms Unit V, Public Wafer System (PWS) PWS ID #11-116
NOTICE OF VIOLATION

The Arizona Department of Envirotmental Quality (ADEQ), Water Quality Division, Water
Quality Compliance Section, Drinking Water Compliance and Enforcement Unit has reason to
believe that Mr. George Job-ison, Président, Johnson Utilities Co. as the owner and operator of |
PWS ID # 11-116, Sun Vaiey farms Unit V (Water Supplier), located near the City of Queen
Creek in Pinal County, Arizona, Has violated the Arizona Revised Statutes (A.R.S.) § 49-101 ez
seq. or the applicable ules found in the Arizona Administrative Code (A.A.C.). ADEQ ‘
discavered the violations alleged below during review of the facility’s file completed cn October

3, 2001.

I.  LEGAL AUTHORITY and NATURE OF ALLEGED VIOLATION(S)
Legal Authoritv Nature of Viglation )

A AAC R184-307. Failure of the Water Supplier to receive an

Approval of Construction (AOC) from ADEQ, prior
to operating a newly constructed facility.

No documeraton exists in the public record at ADEQ that proves the required
AQOC (pro;~.ct # 20000368) was recsived by the water supplier prior to March 2,
2001. Jehnson Utilities placed a newly constructed facility mto service on
October 3, 2000, and continued serving water to the Sun Valley Farms Unit V
dririing water distibution system untl March 27, 2001, a total of 178 daysof -

operation.
"' Northem Regional Cffice. . - - Southern Regionai Cffice -
1513 Bast Cadar Averiue +:Suitg £ -hgsurf AZ 86004 400 W:s: Congress Street © Suita 433 ¢ Tucson, AZ 8570‘

(520 779-0313; (520) 623-6733 .. -




DW-02-098

Page 2

Notice of Violation
PWS ID# 11-116, Sun Valiley rarms Unit V water system
October 16, 2001

B.

A.A.C. R18-4-505., Failure of the water supplier to receive an Approval to
Construct (ATC) from ADEQ, prior to starting
construction of a modification to an existing facility.

'No documentation exists in the public record that proves the required ATC was

received by the water supplier prior to the construction of the “Rickie well”,
(ADWR # 55-570372) the assaciated line extension and connection to the Sun
Valley Farms Unit V distribution system PWS ID # 11-116. Johnson Utilities
began construction of the *Rickic well”, the associated pipe line (Copper Road

' water transmission main) and the connection to PWS ID # 11-1 16, on December 2,

1998 and completed the construction on March 31, 1999, a total of 120 days.

A.A.C. R18-4-507 Failure of the Water Supplier to receive an Approval
of Construction (AOQC) from ADEQ, prior to
operating a newly constructed facility. -

No documentation exists in the public record at ADEQ that proves the required
AQC (Rickie Well/Cooper Road water Tansmission mam project) was recetved by
the water supplier ffom ADEQ, pricr to March 12, Z001. Johnson Utlities placed a
newly construceed facility into service on March 12, 2001, and contimied serving
water to the Sun Valley Farms Unit V distribution system until March 27, 2001, 2
total of 15 days of operation. '

AA.C RI&4125F Failure of the water hauler to maintain a log of all on-
loading, chlorine disinfectant additiens and redisual-

free chlorine measurements.

Johnson Utilides reported that water was hauled from September 1, 2000, untl
October 3, 2000. The log provided o ADEQ by Johnson Utilities indicates water
haiiling was discontinued on September 28, 2000. Therefore, the raquired log was
not maintained for 6 days when water was being hauled to the Sun Valley Farms
Unit ¥V water sysiem.




DW-02-098 | Page 3
Notice of Violation ,
PWS ID# 11-116, Sun Valley Farms Unit V water system

| October 16, 2001

IL DOCUMENTING COM EI,IANQE :

Al ~~Wrthm’f damf’thc eﬁ'ecﬂve—date‘o?&s"d%ﬁ"dt Johnson Utilities Co., as owmer:
and operator of PWS # 11-116, Sun Valley Farms Unit V water system, shall

. provide information as follows:

A report relating to the current status of the Ricki Well aud the associated
pipe line which will connect the Ricki well to the Sun Valley Farms Unit V
distribution system. The status report should include a written description of
the ~urrent status in obtaining, from ADEQ, the required Approval to
Ceastruct (ATC) and the Approval of Construction (AOC).

M. SUBMITT(NG COMPLIANCE DOCUMENT ATION

Please send all compliance decumentation and any other written correspondence fegarding
this Notice to ADEQ at the following address: .

Bill DePaul, Case Manager

Arizena Department of Environmental Quality
Drinking Water Compliance & Enforcement Unit
5033 Nerth Central Avenue M0501B
Phoenix. Arizona 85012-2809

IV,  STATEMENT OF CONSEQUENCES

A.  The time fTames within this Notice for achieving and documenting compliance are
Srm limits. Failure to achisve or document compliance within the time frames
established in this Notice will result in an administrative order or civil action
r=quiring compliance within a reasonable time frame and/or substantial civil
penaltes. ADEQ will agre= to extend the time frames only in a compliance
schedule negotiated in the context of an administrative consent order or ¢ivil

consent judgmexnt.

- ',q..

'B. - fﬁu:mc:vrnc compiiance does not preclude ADEQ from seekmg cnql pcnalties for: thc
violations alleged in this Notice as allowed by law,

.“

P



" DW-02-098 : : Page 4
Notice of Violation .
PWS ID# 11-116, Sun Valley Farms Unit V water system
October 16, 2001

V. OFFER TO MEFT

ADEQ is willing to meet regarding this Notice. To obtain additional information about this
Notice or to schedule a meeting to discuss this Notice, please contact Bill DePaul at 1-800-
734-3677, ext 4652 or (602) 207-4652.

ohn Calkins, Manager
Drinking Water C.:mpliance & Enforcement Unit

VA,

Bill DePaul, Enforcement Coordinator
Drinking Water Compliance & Enforcement Unit

TJAC:WAD:mf3

t ee:  DWCEU Reading File
Facility File PWS 11-116
Biil DePaul, Case Manager

Certified Mail. Return Receipt 7099-3400-0016-25 71-6277

Delator Corporation, Statutory Agent
Johnson Utdlides, L.7.C.

7201 E. Camelback Road, # 330
Scottsdale, AZ 85251

Regular U.S. Mail

Karen Berry, Field Inspector

Arizona Department of Environmental Quality

Water Quality Compliance Section

Drinking Water Compliance Enforcement Unit
- 3033 N. Central, M0501B

Phoenix. AZ 835012-2809

Reg Glos, Director of Eavironmental Health
Pinal County Health Deparament- '
P.O. Box 2517

Florsnce, AZ 35232

Steve Olea, Assistant Director
Arizona Corporation Commission
Utilitles Division ...~ "+,
1200 West Waskengtor' - ##%
Phaenix, Arizora 85007 '

miwpdeen\NOVSun Vailey Farms vV U-LLS {imal drast.wod




ARIZONA % EPARTMENT
F
ENVIRONMENTAL QUALITY

+ 3033 Nocth Carorad Avmaue * Phoemix, Arizons 85012-2809
(602} 207-2300 wwrw.adeq sturazay

APPROVAL OF CONSTRUCTION

NOTE: Approval is comtingeat xpon tha oparation of the WO TUnit according tha Blanding Plan contained in
the Appraval of Constrnetion {ssued oz July 19, 2000 (ADEQ Profject

N~ ' I I L SI‘-J. . :
5230 East Shea Bivd,
Scottscale, Arippng §5234

mmnemmdzmnmqu (ADEQ)}::mby!s:m an Agproval of Construcdon for the abave-
described facility based an e Sollowing provisions of sz Adminismazive Coda (A A.C) R18-4-307 et 5=,

Project Owner:

mmwwme=debewwmmm
On Mareh 5. 2001, 5. Dyl Comn, P2, cerified the fillawiag: |
- afxﬂcmmmp«nmwmwmmj,m ‘ .
« the refermnced project WaS canstrustsd sccording to the >-built plans wd specifications sod ADEQ’s Certificars
of Approval te Canstruct; )

A microbiological sample was collected on June 25, 2000, amd yoalyead ou Juoe 27, 2000, sy Aquatic Consuiing & Testing.
Eag., ADHES Licsnse No. AT0003. ?Jan:plcmhmmg;mfvrmlcohﬁm ’

MAMarmmmmeommh@mmw@cMWuWh&
olam oo e witk De ADEQ. Beadvised Bt A AC Rl&kmreqmmsmamdnpuhﬂcmmm
m%mmmmmmmwmm5hmmmmsmmm
Water Rulex. ' o

WEHS sk
PWS No.: L1116 P A7)
ADEQ Projec Na.: 20000227 and 20000368 '
LTE No: 22672 .
z: DWCSU Facility File

TEL Coosxacten File

CRO Apgroval of Consunction Fie

Pipal Caxuty Heaith Departusnt .

Pial Couty Planaing & Zoum 'gchuM'

: Eagipoet :

Norem sonal Ofice - . Southem [@7,10~")
1515 Bax Cadar Avenue: *. Fov. Faguafl, AZ. 36004 | 400 West Congress Stwet ¥ Seiem 433 » Tucsen, AZ 85701

(520) 7793813 : {3209 6288733




SN ARIZONA DEPARTMENT OF ENVIRONMENTAL QUALITY
% CERTIFICATE OF APPROVALTO CONSTRUCT

DRINKING WATER WELL FACILITIES

Pree 1Of 2

ADEQ Fils Na:  2001043]

System Name: Ricke Wall Dvimp v Systear Numbar: 11116
Project Owmear: Johnsea Utlity Compaty
[ Address: 5230 E. Shea Bivd,, ¥200, Scoftgdale, AZ 85354

Froject Lacation: Queen Creek County : Pinal

Description; DNSTALL ANEW WELL (REGISTRATION NO. 55-570372) AND .
RELATED PIPING AT THE RICXB WELL SITE.

| Approval 10 construct the above-described facilities es represented in tde approved docmy{: on
Jile with the Arizona Daparonent of Environmeraf Quality is haredy given subject to provisions

I through 4 cansimued on page 2 through 2

1. Notice shall be zivea 3o the Caairal Regicnal offics located in Phoenix when :
canstrustion of the peoject Segins to allow for inspection during construction per A-R.S. §49-104.8.10.

2. The project awner shall retaint 2 professional sngineer 28 $00a 34 £ossible o provide detailed
cansTuotian fospections of 2is project. Upon completion of constuction, the enginesr shall fill ace
the Enginesr’s Certificare of Completion (artached), and forward it ta the Ragional Office. If all
requirements have beam completed the Ragional Offics will issue 3 Cextifcate of Approval of
Censruction. ’ '

3. Cperation of & newly coastracted facility shall not kegin until a Certificate of Approval of
Canswuctian has Been issuad by tic Deparquent. '

The State faw, ALR.S. §49-104 5.10, requires that construction of the project must bs i accondance
with rules and regulations of 2 Arizooa Department of Eavirenmantal Quality. This certificata will -
be void if construction as net started withia ane year of the agproval date. Upon request a writien
tune extansion may be granted Sy tha Dapartment. )

Reviewed by KNS ‘ ' £a J003/2/
ate

By: ,
Aolad Hosaein,, P.E,, Manager D
Technical Enginesring Uait
. Warer Quality Divisian
= Mic Mg 29010831

Raglonal OIee:  Cenerai

Owact  lonnsos Udiity Campany

Comey Health Depermens  Fisal

Tarning and Zonng Az Care. Commision
Engiatering Review Dzndsee - S0l



CERTIFICATE OF APPROVAL
WELL

ADEQ FILE NO, 20010431
PAGE 2 OF 2: FROVISION

4. The fence gates shall be of lockable type.
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Phocaix Offics

40 North Contral Avenue
Phoenix.  “-ona 350044429
Facsimi 2) 262.5747
Telephane (002} 262-53}1

Tucson Uitiee
One South Church Avenue
Suite TCO

Tucson, Anizam §570(-1611
Iacsimile (520} 622.3088

3993 Howard HMugms & e -,

Suite 600
Las V-vag, Nevada 89109
Fac {702) 949-8398

Telenhons (120) §22-2090 Telev... e (7023 949-8200

e LLP

LAWYERS
Mictuel (L Denby
Direct Diaf: (602) 262-5383
Direct Fax: (602) 714-)755
laternet: MDenby @ rlaw.com
Admited in Arnizona
Fﬁ:ﬁ%
Apnl 23, 2001
VIA FACSIMILE
William DePaul

~ Arizona Department of Environmcmﬁ] Quality
3033 N. Central Avenue
Phoenix, Arizona 85012-2809

Re:  Chlorination Records for Water Hauled to the Sun Valley Farms
System

Dear Mr. DePaul:

Pursuant to our discussion yesterday afternoon, I asked Johnson Utlities to
locate the chlorination records for any water hauled to the Sun Valley Farms Unit V
system. Johnson Utilities was able to locate chorlination records for the water
“shipments and those records are enclosed. -

" The chlorinaticn records appear to end on September 27, 2000. Although
the records appear to end prior to the October 3, 2000 date, there are several reasons
why this information may be missing. First, it is my understanding that, although the
samples were taken on dme, the information was not always input into the logon a
daily basis. Itis presumed that the employee at the time had taken the samples for the
missing six days, but had failed to enter them into the log. Second, if the water .
shipments ceased shortly after September 27, 2000, the employee may have seen no
reason to enter the last few days of samples into the log. Finally, Johnson Utilities has
recently moved offices and the person responsible for the water shipments is no longer
with the company. Therefore, it is possible that records exist for the final six days, but
that they have been misplaced. Johnson Utlities will continue to search for these
records and will let ADEQ know as soon as they find something,

Due to the proximity of September 27, 2000 to the October 3, 2000
inspection date, Johnson Utilities remains confident that water was hauled to the Sun
Valley system up until the time of the ADEQ inspection. .
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Please feel free to contact me if you need additional information.
Sincerely,
MLD/mld
Attachments
1Lt
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AFFIDAVIT OF MICHAEL L. DENBY

STATE OF ARIZONA )

County of Maricopa )

I, Michael L. Denby, state as follows:

L. On January 23, 2002 and agam on January 28, 2002, I had a telephone
conversation with Mr. William DePaul, Environmental Enforcement Coordinator at
the Arizona Department of Environmental Quality.

2. The purpose of the January 23, 2002 and January 28, 2002 telephone

calls with Mr. DePaul was to clarify whether there were any ongoing compliance
issues associated with the items listed in the October 16, 2001 NOV issued by the

Arnizona Department of Environmental Quality.

3. Mr. DePaul informed me that the Department was not requiring nor
expecting that Johnson Utilities undertake any additional action in order to comply -
with the items listed in the NOV, because Johnson Utilities has obtained the required
ATC, AOC, disconnected the Ricke well system from the Sun Valley distribution -
system, and submitted the matenals requested in the NOV.

4. M DePaul did state that the matter was not closed and that the
Department would be continuing to pursue some form of order to finalize and close

the NOV.,

DATED this ‘Zﬁ[ay of January 2002 //
/ /,///

Mchae{?ﬁent/ e

SWORN AND SUBSCRIBED to before me mmZOC’ day of January,

2002,

1248748
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DOCKET NOS. W-02234A-00-0775 & WS-02987A-00-0775 12-6-2000
1.

;_{% ) 1 BEFORE THE ARIZONA CORPORATION COMMISSION -

3 IN THE MATTER OF THE COMPLAINT )
OF DIVERSIFIED WATER UTILITIES,) DOCKET NOS.
4 INC. AGAINST JOHNSON UTILITIES ) W-02234A-00-0775
COMPANY AND H20, INC. FOR ) WS-02987A-00-0775
5 POTENTIAL INTERFERENCE WITH )
THE OPERATIONS OF AN EXISTING )
6 LINE, PLANT OR SYSTEM. )
' )

10
11 At : Phoenix, Arizona
12 Date: December 6,

13 Filed: Decemb~

15

A
te &UQ/ U?L)
s PP ﬁ?%'

20 <}\9 : JRTING SERVICE,‘INC.
ep .ourt Reporting
21 < Suite Three
2627 North Third Street
22 Phoenix, Arizona 85004-1103
23 By: DAWNA J. CLAYTON, RPR
‘Prepared for: CCR No. 50326
24 . ‘
DIVERSIFIED WATER UTILITIES
25
| ' CERTIFIED COPY
-~ (When in red)
ARIZONA REPORTING SERVICE, INC. (602) 274-9944

Realtime Specialists _ Phoenix, AZ
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DOCKET NOS. W-02234A-00-0775 & WS-02987A-00-0775

62
separate from the consolidation issue.
| ALJ STERN: I intend to do something with
that. I legitimately think that everything raised
in the ﬁajority of this proceeding are really going

to be resolved, like Mr. Shapiro said, I think

'ultimately they'll be resolved in the March

proceeding. I can't see how they wouldn't be.
After that --

MR. SULLIVAN: It's a question of how much

‘injury can occur in between. That's what prompted

the application( Your Honor.

ALJ STERN: I would say that the status quo
should remain the same basically and just everyone
mind their own business until that hearing is
resolved. With respect to‘this well matter, and I
think essentially Ms. Wolfe, correct me if I'm
wrong, 1f we keep the status as the same until that
proceeding in March and other than that just deal
with this well issué one way or the other, I
haven't decided which way to go with it, I think
that would solve staff's problems, wouldn't it?

| "MS. WOLFE: Yes, if the issues were
consolidated after the well issue was diéposed of,
staff would not oppose consolidation.

MR. CAMPBELL: I want to make sure I

ARIZONA REPORTING SERVICE, INC. (602) 274-9944
Realtime Specialists Phoenix, AZ

12-6-2000
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understood what status gquo meahs. Does that mean
we can't talk to WIFA, we can't talk to current
customers to --

ALJ STERN: I don't see any reason for your
co&pany to talk to WIFA about another company. If
your éompany wants to talk to WIFA they're free to,
but unless WIFA is out courting other water
companies to get their information -- |

MR. CAMPBELL: There are public documents
in the WIFA files we would need to look at és part
of the discovery in the case.

MR. SULLIVAN: They have already acquired

those as their affidavit indicates, and if we file

any supplements, we will be glad to share those if

that's what they want. What we have concerns about
i1s there was a public forum to make comments on
pendiné applications. They didn't make one
comment, neither written or oral during that
process.

| ALJ STERN: Well, here again, one Way or
the other I think, you know, the aroma is here, and
if you're saying thé company, one company is |

interfering with your company's business, don't

bring it to the Commission. Go to court. And that
is what I am going to tell you again. This is not
ARIZONA REPORTING SERVICE, INC. (602) 274-9944

Realtime Specialists Phoenix, AZ

12-6-2000
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1 & proper forum for business interference cases,
‘ 2 okay?
3 ' / MR. SULLIVAN: But it is the proper forum
4  for interference under 281.B. and 281.A. That'sr
5 wh§ we're here.
6 ALJ STERN: We'll take a look at that, but
7 the other allegations don't belong here.
8 | MR. CAMPBELL: I'm sorry, if I might add -
9 one final thought. It would seem to me that based
10 on those comments that on the restraining order
11 that was issued last Friday, it should all be
12 gquashed with the egception of the Well,issue which
X 13‘ the hearing officer‘has taken under advisement.
A 14 | ALJ STERN: No, I don't think so. I think
15 étatus quo-wise, I think we're all better off if
16 everybody minds their own business,'runs their own
17 utility operation, and if you have to do some
18 investigation, I guess do some discovery or
19 something related to the proceeding that's
20 scheduled for March. I guess that would go
21 forward.h If people feel that it's interfering with
22 the conduct of their business, as I say, there's a
23 proper forum for it and it's not here. ’
24 MR. CAMPBELL: And I would agree. I want
25 to make sure in conducting our fact finding we
ARIZONA REPORTING SERVICE, INC. (602) 274-9944
Realtime Specialists ' Phoenix, AZ

e
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don't inadVertently violate an order of the
Commission when we talk to potential witnesses and
third parties.

ALJ STERN: Well, I guess it's going to
tu%n on the facts, and you understand my feeling on
it. I don't think I would see any reason for youf
client, let's say, to.go down tb talk to somebody
at the WIFA office and talk to them about what's

going on in their business. If WIFA needs

‘information, I would say why don't you talk to

Mr. Jones over at Divérsified. He's the man who
has all the answers for Diversified. I can't say
with certainty what the situation is.

MR. CAMPBELL: In any event, you are going
to issue an order on our motion to guash and give
us explicit language as to what we can and cannot
do? |

ALJ STERN: I will try to give you as
explicit as I can ‘in terms of like I say, I think
all parties should tend to théir own'business, not 
intérfere in the business of others,tand~that's the

way I look at it. If staff wiéhes to file

anything, feel free. I'1l1 take this matter under

advisement on the temporary order and the motion to

quash with respect to the temporary order. With

ARIZONA REPORTING SERVICE, INC. (602) 274-9944
Realtime Specialists Phoenix, AZ

DOCKET NOS. W—O2234A—OO—O775 & WS-02987A-00-0775 12-6-2000
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Marty Harper (003416)

| Paul M. Briggs (016396)

Kelly J. Flood (019772)

SHUGHART THOMSON KILROY
GOODWIN RAUP, P.C.

One Columbus Plaza

3636 North Central Avenue, Suite 1200
Phoenix, Arizona 85012

Telephone: (602) 650-2000

“Attorneys for Johnson Utilities, LLC

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF PINAL

DIVERSIFIED WATER UTILITIES,

INC., an Arizona corporation, NO. CV 2002-00245

Plaintiff; .

JOHNSON UTILITIES, L.L.C.’S
RESPONSES TO NON-UNIFORM
INTERROGATORIES

VS.

)
)
)
)
)
)
)
RUSSELL E. BRANDT and JANET A. )
BRANDT, husband and wife; ) ‘
REBECCA HOPE BRANDT, asingle ) (Assigned to The Honorable William J. O’Neil)
woman; MARK A. SZCZEPANIEC and )
PAMELA J. SZCZEPANIEC, husband )
and wife; MICHAEL WILLIAM RICH )
and MELINDA BETH RICH, husband )
and wife; SAN TAN MOUNTAINS )
LIMITED PARTNERSHIP, an Arizona )
limited partnership; NEW MAGMA )
IRRIGATION AND DRAINAGE )
DISTRICT, a municipal corporation and )
political subdivision of the State of )
Arizona; ROBERT L. LAYTON, )
individually and d/b/a FALFA FARMS )
95; PINTO CREEK CO.,L.L.C, an )
Arizona limited liability company; )
JOHN DOES I-X, JANE DOES I-X, )
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to the extent that these requests are duplicative or the information sought is already known by

the Plaintiff.

NON-UNIFORM INTERROGATORIES |
NON-UNIFORM INTERROGATORY NO. 1: State any and all rights and interesté
claimed by you to the Subject Property including the real property classification under which
you .claim a right to the Condemnation Property, such as fee owner, life estate, tenant in

common, tenant under lease, etc.

Johnson Utilities, LLC has an agreement with the owners of the Subject Property
to purchase the property as a fee owner.

' NON-UNIFORM INTERROGATORY NO.2:  State the date and manner of the

acquisition of your rights and interests to the Subject Property, whether by purchase,
inheritance, gift, exchange or otherwise and if acquired by purchase or exchange the purchase

price or other consideration given.

- Johnson Utilities, LLC acquired its interest in the Subject Property through -
purchase contract. See the Purchase Agreement previously disclosed.
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NON-UNIFORM INTERROGATORY NO. 3: Do ydu know of any individual or
entity which has any interest or claim to the Subject Property that is not a named defendant in
this case? No. If yes, provide the name, address, telephone number of each individual or

entity and describe the specific interest or claim you believe is held by that individual or entity.‘

NON-UNIFORM INT—ERROGATORY NO. 4: ‘Is there a written management
agreement for the OWnérship and operation of the Subject Property? No. If no wriﬁen
agreement exists or if the written agreement does not contéin all of thve management terms and
conditions, provide us the terms and conditions for the ‘management and operation of the
Subject Property not contained in the written agreement.

Johnson Utilities, L.L.C. retains all ownership and operational reSponsibility
under the agreement. :

NON-UNIFORM INTERROGATORY NO. 5: Describe each license currently held by _
you which authorizes you to engage in a particular profession or occupation which has been
issued by any governmental égency, the name and address of the issuing agency, the date the

license was first issued, and the number of the license.

Objection. This interrogatory seeks information that is not relevant and not
designed to lead to the discovery of admissible evidence. Without waiving these
objections, please see Johnson Utilities, L.L.C.’s response to uniform interrogatory
number 4. -
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The statutory scheme on which Plaintiff bases this action, ARS § 12-1141 et seq.,
may be unconstitutional.

Notwithstanding, the acquisition by Diversified of the Subject Property for a
second water supply source for its domestic water delivery system is not a “public
works project” as that term is defined in ARS § 12-1141.5 because upon
information and belief, Diversified’s attempted acquisition is not financed in whole

or in part by any “federal agency” or “state public body” as defined by ARS § 12-
1141.7. Monies received by Diversified through a loan from WIFA may not be
used for the acquisition of the Subject Property.

NON-UNIFORM INTERROGATORY NO. 12: Provide each and every basis on which

you object to the sale of the Subject Property to Diversified.

The Subject Property is already under a contract to purchase by Johnson Utilities,
Inc. so that the well located on the Subject Property may be used as a primary
water source for the Skyline Domestic Water Improvement District.

NON-UNIFORM INTERROGATORY NO. 13:‘ Describe each and every meeting you
had with any individual or entity regarding the purchase of the Subject Prdperty by Johnson
Utilities, L.L.C. (“JUL”)." If your ansWer is other than none, blease list the party you met With,
the date, subject and éubstance of any discussions during such meeting and whether such 7’

meeting was by telephone, in person or some other means.

Objection. The information requested in this interrogatory is overly broad and
unduly burdensome and may be protected by the attorney-client privilege and/ or
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- the work product doctrine. George Johnson has had several meetings with Russ
Brandt regarding the purchase of the Subject Property. However, these meetings
are too numerous to recall specific dates, times, persons in attendance, subject
matter discussed. Some of the meetings were in person, others occurred by
telephone. Eventually a Purchase Agreement was drafted, the date of which
indicates the general time frame during which these conversations occurred. Mr.
Johnson may be able to provide additional information upon examination at
deposition when the questions can be more focused.

NON-UNIFORM INTERROGATORY NO. 14: if JUL, its member(s), managerks), :
officer(s) or agent(s) has made an offer for th; purchase of all or a part of the Subject Property
or property which includes the Subject Property in the past three (3) years from this date,
describe the property which JUL offered to purchase, the date of the offer or listing and the

price and terms of the offer.

See Purchase Agreement previously disclosed.

NON-UNIFORM INTERROGATORY NO. 15: State in detail all facts which support

your claim that JUL entered into apurchase agreement for the purchase of the Subject Property

including, without limitation, whether there is a written agreement, the date it was signed by
JUL and the name of the person and their position held who signed on bc—::half of JUL, and the
name of each person signing on behalf of the owner of the Subject Propert);, the capacity of the
signer (e.g. attorney-in-fact, individually, etc.) and the date it was signed by each of the

owners, the purchase price, the terms, and the current status of the transaction. Additionally,
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provide the name of the escrow agent, title company, survey company and or any other real
estate consultant, attorney or other advisor participating in the pfeparation of the agreement,

escrow or transaction and the escrow number.

See the Purchase Agreement previously disclosed. Attorney Gary Drummond
participated in the drafting of the agreement.  There is no escrow agent, title
~ company, survey company or any other real estate consultant or other advisor
participating in the purchase. The terms of the agreement have not changed.
NON-UNIFORM INTERROGATORY NO.16:  List and describe in detail each and
every meeting JUL, its member(s), manager(s), officer(s) or agent(s) had with any pérson
regarding the purchase of any or all of the Subject Property. If your answer is other than none,
please list the party met with, the identity of the representative of JUL at each such meeting,
the date, the silbject and substance of any discussions at each such meeting and whether each
such meeting was by telephone, in person or some other means. Additionally, provide the
hame, address and telephoné number of the escrow agent, title company, survey company and |

or any other real estate consultant, attorney, engineer, or other advisor participating in the

discussion or transaction.

Objection. The information requested in this interrogatory is overly broad,

unduly burdensome, not relevant to this action, is not likely to lead to the discovery

of admissible evidence and may be protected by the attorney-client privilege and/

or the work product doctrine. Without waiving these objections, see Johnson
- Utilities, L.L.C.’s answer to interrogatory number 13.
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NON-UNIFORM INTERROGATORY NO. 17: Describe in detail the interest, if any,
which JUL had in the Subject Property on March 14, 2002 and currently has in the Subject

Property.

Long before March 14, 2002, the owners of the Subject Property had agreed to sell
the Subject Property to Johnson Utilities, L.L.C. The interest that Johnson
Utilities, L.L.C. currently has in the Subject Property remains unchanged since
March 14, 2002. See the Purchase Agreement previously disclosed.

NON-UNIFORM INTERROGATORY NO. 18: Has any testing of the well condition or
quality been conducted by any person in the last ten years? Johnson Utiliﬁes, L.L.C. cannot
answer this interrogatory for the time period before its involvement in the well.
Nevertheless, Johnson Utilities, L.‘L.C.' tested the water on Januéry 14, 2002. If your
answer is other than no, |

(a)  Describe each such test, including the date, the person conducting the test, and
the results.

Nitrate te»st.

January 14, 2002.

Aquatic Consulting & Testing, Inc.

(b)  Describe any written reports which were prepared in copjunction with such

testing.

See Report of Aquatic Consulting & Testing, Inc. attached hereto.

10
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NON-UNIFORM INTERROGATORY NO. 19: State in detail all the reasons, if any,
you believe the current use of the Subject Property is more necessary than the use fof the

Plaintiff’s proposed taking.

Johnson Utilities, L.L.C. would use the Subject Property as the primary water
- source for the Skyline Domestic Water Improvement District and is therefore
more necessary than the proposed secondary use as a back-up well by Diversified.

NON-UNIFORM INTERROGATORY NO. 20: State in detail all the reasons, if any,
you believe any other potential use of the Subject Property, including but not limited to the
potential use to which the Subject Property would be put if acquired by JUL, is more necessary

than the use for the Plaintiff’s proposed taking.

See Johnson Utilities, LL.C’s answer to interrogatory number 19.

NON-UNIFORM INTERROGATORY NO. 21: State your opinioﬁ of the amount of just'
co/mpensation you claim for the condemnation of the Subject Property as of the date of the
summons in this case, March 14, 2002, including the fair market of the’Subjec}t Property Iand
the severance damages, if any, resulting from the taking, and state the basis for your opinion.

If you rely on any sales of comparable property, state the names of the parties to such sale, the |

11
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Objection. The interrogatory may imply that a valid agreement for the sale of the
Subject Property to Johnson Utilities, L.L.C. does not exist. Johnson Ultilities,
L.L.C. objects to any such implication or characterization. Without waiving this
objection, please see answer to interrogatory number 19. In addition, Johnson
Utilities, L.L.C. could supply water to other entities as necessary.

NON-UNIFORM INTERROGATORY NO. 24: ’List and describe in detail all purposes
on November 15, 2000, that JUL intended to use any or all of the Subject Property on or about

November 15, 2000.

See answer to interrogatory number 23.

NON-UNIFORM INTERROGATORY NO. 25: List and describe in detail all reasons as

‘of the date of your answers to these interrogatories and as of March 14, 2002 that JUL seeks to

purchase any or all of the Subject Property.

- See answer to interrogatory number 23.

AN

NON-UNIFORM INTERROGATORY NO. 26: Is JUL acting i this case as a
representative of Pinal County, a political subdivision of the State of Arizona? If your answer

is other than no, provide the basis for JUL’s authority to act in such capacity, any limitations or

13
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date of each sale, the legal description or parcel number (with the name of the county) of each
comparable property, and the number assigned by the County Recorder to each deed
tr'ansf‘erring title.

Unknown at present. Will supplement.

N ON-UNIFORM INTERROGATORY NO. 22: Describe in detail each and -every
attempt or inquiry JUL, its member(s), manager(s), officer(s) or agent(s) made to Diversified,
its officers or directors or agents to acquire or purchase either directly or indirectly, Diversified
or its assets. If your answer is other than none, please identify the party making the inquiry or
attempt, the date of such action, and the subject and substance of any discussions regarding
such action and whether such action was by telephone, in person or some other means.
Approximately 3 to 4 years ago, Scott Gray requested a meeting through Johnson
Utilities, L.L.C.’s attorney, Tom Campbell, about the possibility of Johnson

Utilities, L.L.C. purchasing Diversified Water Utilities, Inc. Some telephonic
discussions ensued but nothing resulted from them.

NON-UNIFORM INTERROGATORY NO. 23: List and describe in detail all reasons
on November 15, 2000, that JUL sought to purchase any or all of the Subject Property pursuant

to the proposed Purchase Contract dated November 15, 2000.

12
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restrictions upon its authority to act in that capacity, and describe in detail its activities to date
as a representative of Pinal County and its anticipated activities as a representative of Pinal’

County.
No.

NON-UNIFORM INTERROGATORY NO.27: 'Is JUL acting in this case as a
representative of Skyline Domestic Water Improvement District; a pﬁrported domestic water
improvement district? If your answer is othér than no, provide the basis for JUL’s authority to
act in such capacity, any limitations or restrictions upon its authority to act in that capacity, and
describe in detail its activities to date as a representative of Skyline Domestic Waterv
Improvement District and its anticipated a'ctivities as a representative of Skyline Domestic

Water Improvement District, a purported domestic water improvement district.

No.
NON-UNIFORM INTERROGATORY NO. 28: Is JUL acting only in its individual
capacity in this case? If your answer is other than no, provide the basis for JUL’s authority to

act in such capacity, any limitations or restrictions upon its authority to act in that capacity.

Yes, pursuant to the managing member’s decision without limitation.

14
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FEE NO: 2081-932677

WATER SERVICE, SUPPLY AND MANAGEMENT AGREEMENT

AN
M«f .

This Wate;‘"‘Segffi}éc, y§upply and Management Agreement (“Agreement”) is made and

entered into this” " Jc}:zy of 2001, by and between Skyline Domestic Water

Improvement DE ere}.mﬁer referred to as“SDWID”), an improvement district organized
pursuant to A.R.S: §48-907 Shea Utility Services Company, Inc., (hereinafter referred to as

“Shea Services”), and on Uiilities L.L.C., an Arizona public service company (hereinafter
referred to as “Johnson ¥ ~ :

filities)).
ttihties’). |
R f

W{Wmﬁq
. ’ \f f %?%, S . k
WHEREAS, the Skyline Domestic Watér Inip rovetaent District was organized pursuant
to the laws of the State of Arizona as herinabo%@-’"éyét@{é hy w1th boundaries established in Pinal
County as more particularly set forth in Exhibit A;{ /7~

4

)»N\v

WHEREAS, the Pinal County Board of Supervis @%@Bomd pf Directors for
“SDWID” and desires to secure a water supply to the Distiic: 48 ¥ lg%s management of the

. . ‘ rAny
water services once in place; and afﬁ -
. : . ‘kw% %»

WHEREAS, an agreement has been reached with “Johnson %ghixhgs’ ;% sgﬁﬁig water to
“SDWID” and with “Shea Utilities” to manage the water service withiii the distiet

!Wg

NOW, THEREFORE, it is hereby agreed as follows:

1. “Johnson Utilities” shall construct a water delivery system consisting of all water
lines, meters, pumps, valves, connections, and storage facilities to supply
“SDWID” water from “Johnson Utilities” water service system as approved by
the Pinal County Engineer.

2. “Johnson Utilities” shall provide services through six-inch (6") or larger meter(s)
consistent with requirements of Arizona Corporation Commission and/or the
County Planning and Development Services Department, at “Johnson Utilities”
tariffed rates for these services within their Certificated area.

3. “Johnson Utilities” shall i)rovide Arizona Department of Environmental Quality
(ADEQ) approved quantities and quality of water to “SDWID” at mutually agreed

OFFICIAL RECORDS OF

3.\  PINAL COUNTY RECORDER
- A5 LAURA DEAN-LYTLE

oo

1609




- all daily Operaams in

upon location(s) within “Johnson Utilities” Certificate of Convenience and
Necessity.

No construction costs shall be borne by “SDWID.” However, “Shea Services”
may recoup those costs by charging Hook-Up Fees to be collected from
“SDWID” Developers or Customers. These fees shall not exceed “Johnson
Utilities™ tariffed rates for these serviccs within their Certificated area.

The Wdtt."‘ dehvery system including all components and facilities within

“SI WID” shall be constructed within established easements or rights-of-way or
uﬁon prope' ty 1eased, purchased, or otherwise set aside for such use. These

4 Ezu emmts <hall provide “Shea Services” access to the “SDWID” system for
pu:ooses &9‘ rep ir and maintenance.

‘v« 3
et &w,,,

e
“Shea Se’wccs ‘hail manage and coordinate all aspects of performance by
“Johnson btﬂmes” remlnng from this agreement and once constructed, manage
viding water service to “SDWID” which include the

following: P

6.1 Provide the “AunO”’cer** S perator for “SDWID.”
6.2  Conduct all water4ua Lty/s /ster ’*5.\;3 required by all applicable rules and
: "o rd 7 ¥ &
regulations. Vs d fx\f
6.3  File all applicable reguiatcry : agency reqmrements including but not
limited to those for ADEQ ADY R ADOR, and Pinal County.

6.4 Inspect, maintain, repair, and“5p erate DWID’ ” distribution facilities.

6.5  Negotiate and prepare all Hook-Up Fee Ag;ee ciits (HUF’s) and on-site
Line Extension Agreements (LXA wa.th chg».opers as approved by
“SDWID.” ' o

6.6  Maintain all records and track all data fox IﬁXﬂ\'e mds.

6.7  Inspect, manage, and supemse all on-site cc%st" uon?y dNelopers

6.8 Provide a customer service office within a teri* Ju ) mue (hstar..c from -
“SDWID.” v

6.9  Provide all customer service functions related to 1mt.,atu~g, operatmg, and
maintaining water services “SDWID” mcludmg takmg orders, receiving
payments, responding to complaints, answering inquiries related to water
services and/or billing; provide on-site meter hook-up, maintenance, water
shut offs, turn ons, as well as any other service functions as deemed
necessary by “SDWID.”

6.10 Recommend appropriate customer rates to the “SDWID” Board of
Directors not to exceed “Johnson Utilities” tariffed rates.

6.11 Install meters and collect/refund meter charges set by the Board of
Directors not to exceed “Johnson Utilities” tariffed rates.

6.12 Read meter, collect bills for water use pursuant to rates established by the
“SDWID” Board of Directors not to exceed “Johnson Utilities™ tariffed
rates.




10.

11.

15.

16.

6.13  Pay all expenses and bills of “SDWID” as authorized by the “SWDID”
Board of Directors.

“Shea Services” shall fund all operations of “SDWID"” and retain those portions of
fees collected on behalf of “SDWID™ directly attributable to the operation and
maintenance expenses. Fees collected which exceed the costs of operation of
“SDWID” shall be divided equally between “SDWID” and “Shea Services.”

“Shea $ .,mces > shall be responsible for any and all shortfalls in operating
expenses in cm ‘ed by “SDWID” during the period of this Agreement.

X ‘l% &ﬁy’

“Srea Services® *.shall pay all costs of acquisition of property and/or rights
mcludmgja.ly cﬁ‘i'n.emnatlon action initiated by “SDWID.”

& S .
All pam;}’ {};ﬁiﬁs Agrﬂe.n;gnt acknowledge that rates and charges are subject to
change periodicai ﬁlpcm application by “Shea Services” and approval by the
“SDWID” Board Qf uestoxs at “’thson Utilities” tanffed rates. “J ohnson

and hold harmless the County, im
employees, commissions and age 3,
legal proceedmgs claims, demands 4tto y ,@costsﬁ of htlganon or damages

aregtug;l% iy f* d to the alleged acts or
omissions of “Shea Services” or “J. ohnson Utl ties”, melr agents, employees or
anyone actmg under either party’s direction or¢

or negligent, in connection with or incident to tfm f;g,i“”e;

“SDWID” shall have no employees as a result of this“‘}%;’*ff'éemeg’ffy f}

“SDWID” shall not surrender ownership of its facilities to f e “Johnson
Utilities” or “Shea Services” as a result of this Agreement. :

This Agreement shall continue in full force and effect for thirty (30) years from .
the day and year first above written and may be extended or renewed at any time
during its term upon the request and mutual agreement of the parties. ‘

This Agreement contains the entire agreement of the parties and may not be
changed, modified or rescinded except in writing, signed by all parties hereto.

This Agreement shall be binding on the parties hereto and their respectlve
successors and assigns.



PINAL COUNTY, a political

subdivision of the State of Arizona,

K S perten B

Jimmie B. Kerr, Chairman
B ,@. Supervisors

ATTEST:

StanleyD Gnﬁ‘ls P;iD ,wle&'u
7

- Board of Supengors Ve ff*

. vmw‘% %

‘ Member

Date: 7——[’ O ¢ f%%%%

dayof '

ROBERT CARTER OLSON
PINAL COUNTY ATTORNEY

Rick V. Husk
Deputy County Attorney

Barbara Hodges Managing

it
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| . LIMITED PARTNERSHIP, an Arizona
limited partnership; NEW MAGMA -
- IRRIGATION AND DRAINAGE

Marty Harper (003416)

Paul M. Briggs (016396)

Kelly J. Flood (019772)

SHUGHART THOMSON KILROY
GOODWIN RAUP, P.C.

One Columbus Plaza o

3636 North Central Avenue, Suite 1200 b

Phoenix, Arizona 85012 e
Telephone: (602) 650-2000

Attorneys for Defendants
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF PINAL

DIVERSIFIED WATER UTILITIES, )
INC., an Arizona corporation, ) NO. CV 2002-00245
- )
Plaintiff, )
) DEFENDANTS’ OPENING BRIEF RE:
vs. ' ) THE LAW OF THE CASE

RUSSELL E. BRANDT and JANET A.
BRANDT, husband and wife; REBECCA
HOPE BRANDT, a single woman;
MARK A. SZCZEPANIEC and
PAMELA J. SZCZEPANIEC, husband
and wife; MICHAEL WILLIAM RICH

and MELINDA BETH RICH, husband
and wife; SAN TAN MOUNTAINS .

) (Assigned to The Honorable William J O’Nell)

DISTRICT, a municipal corporation and
political subdivision of the State of
Arizona; ROBERT L. LAYTON,
individually and d/b/a FALFA FARMS
95; PINTO CREEK CO., L.L.C,, an
Arizona limited liability company; JOHN
‘DOES I-X, JANE DOES I-X, and

RECE(VED
NOV 13 2002
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BLACK and WHITE CORPORATIONS )
I-X, )
)
)

Defendants.

Russell E. Brandt, Janet A. Brandt, ;Rebecca HOpe Braﬁdt, Mark ‘A. Szczepaniec,'
Paméla J. ’Szczepalniec, Michael William Rich, Melinda Beth Rich, Robert L. Laytoh,»
individually and d/b/a Falfa Farms 95, Pinto_ Cfeek Co., L.L.C. (collectivély referred to as
“Defendants”), for their opening brief on the-léxw to be applied in this case stété.‘és follows:

I. BACKGROUND

This 'l’itigation arises out of Diversified Water Utilities, Inc.’s failed attempt to purchase N
the subject property from its pfevious oWners. The subject propel‘(y in dispute was pfeviously
owned in undivided interesfs ambng Russell E.' Brandt(, Janet A. Brandt, Rebecca Hope Brandt,
Mark A. Szczepaniec and Pamela J. Szczepaniec.l Michael William Rich and Melinda Beth
Rich purchased 10 acres adjoining the éubject property and still owe the former Property
Owners on the underlying note. Upon information and belief, Mr. and Mrs. Rich have no legal

interests in the well on the Subject Property. Robert L. Layton owns and operates Falfa Farms

| 95 and is a member of Pinto Creek Co., L.L.C. Through a ‘leaseAentered with the Property

Owners, Mr. Layton is entitled to farm hundreds of acres of land in the general area, including
the subject property. He has rights to water pumped from a well located on the subject

property for farming uses.

' These five individuals are collectively referred to as the “former property Owners” for ease of

-reference.
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Many months ago, the president of Diversified Water Utilities, Inc. (“Diversified™)

Scott Gray, had multiple conversations with Russ Brandt, who was acting on behalf of the

- Property Owners, about purchasing the property. They nearly had an agreément but the

proposed transaction ultimately fell through. The Property Owners subsequently entered an
agreement to sell the subject property to Johnson Utilities, L.L.C., a public service corporation
authorized to do business as a water delivery .corporation. Diversified lbikely did not know of
this agreement prior to filing its complaint.

Pursuant to the terms of that agreement, the Subject Proper‘tvaas recently cdnveyed by.
the former Property ‘owners ‘to Johnson Utilities, LLC. Johnson Utilities subsequently

transferred, or is expected to transfer, the Subject Property to the Skyline Domestic Water

Improvement District (‘.‘Skyline”).2 Skyline is a governmental entity. Diversified, on the other -

hand, is a public utility company. Under Arizona law, Skyline enjoys a higher status than |

Diversified, with superior rights of eminent domain for purposes of furnishing domestic water

service.

Johnson Utilities has a contract to manage the newly formed Skyline District. The

. Skyliné District was formed at the request of 100% of the property owners within the District

who wished to receive water and were not presently being furnished water from any other

source. Johnson Utilities will use the well located on the Subject Property as its primary

* At the time of the hearing, Skyline will be the owner of the Subject Property and the issue
will therefore be whether Diversified has the right to condemn the Subject Property from the
Skyline District. Skyline will make an appearance and object to Diversified’s action in the
very near future.




10

11
12
13

14

15

16

17

18

19

20

21

22

24

25

26

source of water to be furnished to the customers of the Skyline District. It will also be
available for other users on as as-needed basis subject to normal commercial negotiations. By
contrast, Diversified plans to use the well located on the Subject Property as a backup source

of water for its distribution system.

II.  APPLICABLE LAW

As a preliminary matter, this Court will need to decide whether the Subject Property
owned by Skyline may be condemned by Diversified. The following provisions of Arizona
law are determinative of this issue.

A.  Under ARS § 12-1114, The Subject Property Is Not Subject To
Condemnation.

Pursuant to ARS. § 12-1114, pri\}ate property Subject to condemnation includes, inter
alia: (1) lands belonging to the state or any county, city, town or village, not appropriated to

some public use; (2) property appropriated to public use; (3) all classes of private property not

‘enumerated, including property for use in water or water nghts, taken for public use when the

‘taking 1s authorized by law.

County water improvement districts organized under the laws of Arizona are considered
municipal corporations. See A.R.S. § 48-906. > Therefore, the Subject Property owned by

Skyline is the equivalent of, and constitutes, “land belonging to, inter alia, a county or city.” |

> ARS § 48-906, provides, inter alia, that: following the hearing, the district shall be
established by the Board if after consideration of all objections, the petition is signed by the
required property owners and that the public convenience, necessity or welfare will be
promoted by the establishment of a district. . . . A newly established district shall be a body

.corporate with the powers of a municipal corporation for the purposes of carrying out the

provisions of this article.
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However, AR.S. §12-1114(1) only allows for condemnation of such land when 1t is not
apprppriafed to public use. The Subject Property owned by Skyline is appropriated to public
use because it will be uséd to furnish water to the residents of the Skyline Distript. See
Citizens Utilities Water Co., v. Superiof Court, 108 Ariz. 296, 497 P_.2d 55(1972) (“The courts
in Arizona have long followed the broad view of public use which has been defined to include
any of the following: use by the public benefit, public advantage or conven_ience, promoting
the public welfare pr promoting’ the general objects and purposes of the govemmental entity. It

is not necessary to demonstrate that the entire community will directly enjoy or participate in

~ the improvement”). Under § 12-1114(1), the Subject Property is therefore not subject to

‘condemnation.

Alternatively, if the Subject Property owned by Skyline is deemed to fall under prong

(2) of § 12-1114, as “property appropriated to public use,” then it would arguably be subject to

condemnation. In such case, the issue for this Court will be whether Diversified’s use of

Subject Property is a “more necessary” use than Skyline’s use, as discussed below.

B. ARS § 12-1112 Requires That Diversified Show It Has A “More
~ Necessary Use” Than Skyline.

Under ARS 12-1114(2), “property appropriated to public use” is subject . to
condemnation. However, the general rule is that property devoted to one public use may be |
taken for another public use by another or by the same public body if the'new proppsed use is a

higher public use, and a more necessary public use, and will serve a greater public interest. See
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Santa Cruz Irrigation District v. City of Tucson, 108 Ariz. 152 (1972). See also City of Mesa |

v, Salt River Project Agr. Impr. & P. Dist., 92 Ariz. 91 (1962).

Public utility cdmpanies wishing to condemn property must utilize the general
condemnation statutes, AR.S. §12-1112 et seq. AR.S. §12-1112 provides:

Except as provided by § 28-7102, before property may be taken, it
shall appear that:

(1)  The use to which the property is to be applled IS a use
authorized by law.

(2)  The taking is necessary to such use.

(3)  If the property is already appropriated to some pubhc use, the
public use to which it is to be apphed,ls a more necessary
public use.

AR.S. § 12-1112(3) requires that in the event the property sought to be condemned is
already being put to a public use, the public utility company must show that its use is a “more

k)

necessary use.” The determination of which public use is the “more necessary” requires an
examination of the two entities—the condemnor and the condemnee. See Santa Cruz
Irrigation District v. City of Tucson, 108 Ariz. 152, 494 P.2d 24 (1972). If the particular

public use is incidental to the basic purpose of the condemnee, then the services are held to be

a more necessary public use when they are the primary purpose of the condemnor. /d. For

instance, service of domestic water is incidental to the primary purpose of providing water by

an irrigation district for agricultural uses, but it is one of the fundamental purposes for the
Incorporation of cities and towns. Hence, a municipality can condemn the domestic water

system of an irrigation district. See id.
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Diversified admits in its Complaint that intends to use the well located on the Subject
Property as rhere]y a “backup” water sourcé for its distribution systefn. Skyline, however,
intends to use the well as its primary Asource of water from which to service the residents of th¢
Skyline District, all of ‘whom are currently without water. Skyline’s use of the Subject
Property is more than incidental to its basic purpose, and a more necessary use than \that o‘f
Diversified. Because Diversified’s use of the Subject Property is merely incidental and not a
“more necéssary” public use than Skyline’s, it is precluded by law from condemning the
Subject property.

Significantly, under A.R.S. § 12-1112, before this Court can even determine whether
Diversified’s use is a more necessary use, Diversified first has the burden of demonstrating that

the proposed use of the condemned property is authorized by law and that the taking is

| necessary to such use. See A.R.S. § 12-1112(1) and (2); City of Phoenix v. McCullough, 24

Ariz. App. 109, 112713, 536 P‘.2d 230, 242-43 (1975). * Plaintiff must present competent
evidence concemiﬁg the specific use to which the property will be put and when such use shall
take place. See id. at 113, 536 P.2d at 243. If property sought to be condemned will not within
a reésénabfe time be used for the purpose cont‘empl.ated by the Plaintiff, it is not “necessary”

and cannot be the subject of a taking. See id. |

* Arizona Constitution, Article II, Section 17 provides: :
Whenever an attempt is made to take private property for a use alleged to be
public, the question whether the contemplated use be really public shall be a
judicial question, and determined as such without regard to any legislative
assertion that the use is public. '
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As a quasi-governmental entity, Plaintiff must provide substantial evidence that
supports a finding of necessity. See, e.g., Tucson Community Development and Design Center.,
Inc. v. City of Tucson, 131 Ariz. 454, 460, 641 P.2d 1298, 1304 (App. \1981) (citations

omitted). At trial, a Court will review the Plaintiff’s evidence concerning neCessity to

determine if substantial evidence exists to support necessity, and if the Plaintiff’s

determination of necessity was arbitrary, capricious, or fraudulent. See id. The Court weighs

the evidence to determine whether substantial evidence exists to support a finding of necessity. -

Id.

Moreover, there musf be an expectation that the property to be acquired will be devoted
to a public use within a reasonable time after the taking. Condemnors are prohiBited from
taking property for a possible need at some remote fuvture time. - What is a reasonable time
depends on the circumstances of the particular case. See City of Phoenix v. McCullough, 24
Ariz. App. 109 (1975) (the proposed use of property was unreasonable, speculative and remote
as a matter of law because the usé was going to be changed, wduld not occur sooner than 15
years, and perhaps as remotely‘as 46 years). Given Diversified’s i_nfended use of the well as
merely a sécona’ary source of water, it is quite possible that the use of the well may not be
needed for some time, or that the well m;ay never be used at all. ’By contrast, Skyline’s use df
the well located on the Subject Property as its primary source éf water for the Skyline District

1S imminent.
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C. Skyline, not Diversified, has a superior right to ownership of the
Subject Property. ‘

Under Arizona law, Skyline is a County Water Improvement District with all the rights
and powers of a municipal corporation for purposes of eminent domain. See ARS 48-906. °
As a municipal corporation, Skyline has the absolute right to condemn the service area and

property of a public utility pursuant to the special enabling statutes for municipal corporations,

ARS § 48-909 and § 9-515 e seq.’

> ARS § 48-906, provides, inter alia, that: A newly established [county improvement] district

shall be a body corporate with the powers of a municipal corporation for the purposes of

carrying out the provisions of this article.

6 ARS §48-909(D) provides:

An improvement district which proposes to provide domestic water service within the certificated area

~ of a public service corporation serving domestic water shall provide just compensation to the public

service corporation pursuant to 9-516 for the facilities or certificated area taken.
ARS § 9-515 provides, in pertinent part, that: )
(A)  When a municipal corporation and the residents thereof are being served under an existing
franchise by a public utility, the municipal corporation, before constructing, purchasing, acquiring or
leasing, in whole or in part, a plant or property engaged in the business of supplying services rendered
by such public utility; shall first purchase and take over the property and plant of the public utility.
' ‘ARS § 9-516 provides:
(A) It is declared the public policy of the state that when adequate public utility service under
authority of law is being rendered in any area. within or without the boundaries of a city or town, a
competing service and installation shall not be authorized, instituted, made or carried on by a city or
town unless or until that portion of the plant, system and business of the utility used and useful in
rendering such service in the area ih which the city or town seeks to serve, has been acquired.
(B)  The city or town which seeks to acquire the facilities of a public service corporation shall have
the right to do so under eminent domain. Such action shall be brought and prosecuted in the same
manner as other civil actions.

(D)  Ttis declared the public policy of the state that when a city or town has purchased the property
or plant of a public utility serving in an area within or without the boundaries of the city or town
pursuant to this article, the corporation commission shall not be authorized or empowered to grant a
new certificate of convenience and necessity or franchise to any person, firm or corporation to provide
the same kind of public utility service within the area or territory previously authorized to said public
utility under its certificate of convenience and necessity or franchise, but if the city or town refuses to
provide utility service to a portion or part of the area or territory previously authorized to the public
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Unlike Diversified, Skyline need not bring its action pursuant to the general
condemnation statutes, A.R.S. § 12-1112 et seq, and therefore need not show that its use is a
more necessary use prior to taking. It logically follows therefore that, as between Diversified

and Skyline, Skyline has a superior right to the Subject Property.

D.  Diversified is not engaged in a public works project.

Diversified likely will aésert that its condemnation action is not brought,pursuant to the
general condemnation statute requiring proof of a “more necessary usé,” but rather is governed
by’the special enabling statute for “public works projects” found in A.R.S. § 12-1141, er seq.'
This assertion, however, is misplaced. Diversified may not utilize this statute because it fails
to meet the statute’s definition of a “public works project.”

Diversified is not engaged in or about to éngage in a “public works proje_ct;’ as that te’mu
is def'mevd in ARS § 12-1141.5 and therefore is not an “authorized corporation” as that term is
deﬁned m ARS § 12-1141.1. The acquisition by Diveréiﬁed of the Subject Property for é
second water éupply source for its domestic water delivery system is not a “publicWorks
project” as that term is defined in ARS § 12-1141.5 because Diversified’s attefnpted ‘

acquisition is not financed in whole or in part by any “federal agency” or ‘“state publvic body™

utility, the corporation commission may issue a new certificate of convenience and necessity or
franchise to a public utility to provide utility service in that portion or part of the area or territory.

ARS § 9-522 provides, in pertinent part, that:

(A)  In addition to its other powers, a municipality may:

1. Subject to the requirements and restrictions of 9-515 through 9-518, within or without
its corporate limits, construct, improve, reconstruct, extend, operate, maintain and acquire, by gift.
purchase or the exercise of the right of eminent domain, a utility undertaking or part thereof, and
acquire in like manner land, rights in land or water rights in connection therewith.

10
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as defined by ARS § 12-1141.7. The monies received by Diversified through a loan from
WIFA may not be used for the acquisition of the Subject Property. This action, therefore, is
governed by‘the general condemnation statute. |

Even assuming; arguemfo, that this ’action was deemed govemed by A.R.S. § 12-1 141 et
seq., Diversified would still be unable to condemn the Subject 'Pro.perty. Condemnation
actions brought under the special statute for public works projects, ARS..§ 12-11/41, are
nevertheless limited by the provisions A.R.S. § 12-1114 as to what types of property are
subject to condemnation. For the reasons stated above, under A.R.S. § 12-1114 the Subject'
Property is not subject to condemnation. Moreover, Skyline’s status as a governmental entity

gives it a superior right to the Subject Property, regardless which statute governs Diversified’s

| condemnation action.

E. Diversified has no right to immediate possession.

Lastly, one of the issues this Court will likely be asked to decide is whether Diversified
is entitled to immediate possession of the Subject Property pending a ﬁﬁal determination on the
merits. Immediate possession is available only to the state, its subdivisions, and munieipal
corpofétion's. The right of way clause of Article II‘, Section 17 of the Arizona Constitution
requires an advance jury determination of damages (unless the jury bevv.vaive_d) before a
coﬁdemnor other than a municipal corporation takes possession of property by condemnation.
Hughes Tool Co. v. Superior Court of County of Pima, 91 Ariz. 154, -370 P.2d 646 (1962).
(statute authorizing immediate possession cahnot be applied in a condemnation proceeding

brought by a non-municipal corporation).

1T
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~In this case, Diversified is not a municipal corporaﬁon and thus is not entitl_ed to
immediate possession. |
CONCLUSION

Diversified seeks to condemn property that is. not subject‘to éondemnation because the

property is already. appropriated to a public use by Skyline. Additionally, Diversified’s

- proposed use of the subject property as a back:up well is not more necessary fhan Skyline’s use

as the primary source of water to service its customers. Moreover, Skyline’s right the subject

property is superior to Diversified’s because Skyline is a true municipal corporation while

Diversified is a private company cloaked with only quasi-governmental powers. This Court

should apply the aforementioned legal principles to this case and dismiss Diversified’s
condemnation action it its entirety.
DATED this \K’g(’\ day of November, 2002.

SHUGHART THOMSON KILROY

GOODWIN RAUP, P.C:
By [\ &}s\{} ~
M giarper
PaplM. Briggs
Kelly J. Flood

3636 North Central Avenue, Suite 1200
Phoenix, Arizona 85012
' Attorneys for Defendants
ORIGINAL filed with the Clerk of the
Pinal County Superior Court this
&Y day of November, 2002,
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COPY delivered this same date to:

The Honorable William J. O’Neil
Pinal County Superior Court
31 North Pinal Street, Building E
Florence, Arizona 85232

COPY of the foregoing mailed this
> A day of November, 2002 to:

Leonard M. Bell, Esq.

BELL LAW OFFICE

365 East Coronado, Suite 200
Phoenix, Arizona 85004
Attorney for Plaintiff
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FILED PINAL COUNTY
SUPERIOR COURT
AL ENNINGA HNJG?!T-»GLER&

Leonard M. Bell (002108) NOVY 2 5 2002

BELL LAW OFFICE _
365 East Coronado, Suite 200
Phoenix, Arizona 85004
Telephone: (602) 252-1142
Facsimile: (602) 604-0004
Attorney for Plamtiff

SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF PINAL

DIVERSIFIED WATER UTILITIES, INC., an
Arizona corporation,

Plaintiff,

VS. No. CV 2002-00245

RUSSELL E. BRANDT and JANET A
BRANDT, husband and wife; REBECCA

HOPE BRANDT, a single woman; MARK A. PLAINTIFF’S RESPONSE
SZCZEPANIEC and PAMELA I TO DEFENDANTS’
SZCZEPANIEC, husband and wife; MICHAEL OPENING BRIEF RE: THE

WILLIAM RICH and MELINDA BETH - LAW OF THE CASE
RICH, husband and wife; SAN  TAN 7
MOUNTAINS LIMITED PARTNERSHIP, an
Arizona limited partnership; NEW MAGMA (Assigned to the Honorable
IRRIGATION AND D AGE DISTRICT, William J. O’Neil)

a municipal corporation and _political
subdivision of the State of Arizona; ROBERT
L. LAYTON, individually and d/b/a FALFA
FARMS 95; PINTO CREEK CO., L.L.C,, an
Arizona limited liability company; JOHN
DOES I-X, JANE DOES [-X, and BLACK and
WHITE CORPORATIONS I-X,

Defendants.

PREFACE
To the surprise of Diversified, Defendants have changed their position in this case
with their announcement in Defendants’ Opening Brief Re: The Law of The Case that the
Subject Property had been sold to Johnson Utilities, L.L.C. (“JUL”) e;nd that by the time of
the continued hearing in this case on Decembér 13, 2002 the Subject Property will belong
to Skyline Domestic Water Improvement District (“SDWID”). Regardless of that change of

position, the issue in this case remains to be whether Diversified should be permitted to
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acquire the Subject Property located in Diversified’s exclusive certificated franchised service
area to fulfill immediate important needs for the 240 homes and 600 to 700 residents
Diversified serves. SDWID is not entitled to own the Subject Property because, among other
reasons discussed in this memorandum, (1) there is no statutory authority which would
permit it to acquire the Subject Property, (2) SDWID's only potential use for the Subject
Property is at some indefinite future time (3) SDWID has multiple alternative wells more
readily available to it if the need for a well ever arises and (4) its existence is the subject of
a Supenor Court Challenge as being arbitrary, illegal and void' .

Diversified’s immediate need for an additional well i1s documented by the Arizona
Corporation Commission and the operating history of Diversified. SDWID does not need
this well. Under any theory, Diversified is entitled to proceed with this condemnation action
to acquire the Subject Property even if title has been transferred to SDWID.

This memorandum is submitted on the yet unproven assumption that (1) title to the
Subject Property is currently held in SDWID’s name and (2) that SDWID is a duly formed
governmental entity. JUL is merely a private party improperly intruding into-these
proceedings and any assertions by JUL as a private party should be summarily dismissed for
the reasons set forth in Diversified’s opening brief. Plaintiff has received no proof that in
fact either JUL or SDWID has acquired title to the Subject Property.

MEMORANDUM OF POINTS AND AUTHORITIES

I By Virtue of This Condemnation Lawsuit Neither JUL Nor SDWID Can Have
Interest in Subject Property.

In accordance with the provisions of A.R.S. § 12-1191, on March 28, 2002 Plaintiff
caused a notice of Lis Pendens to be recorded in the office of the County Recorder of Pinal

County. (Copy of Lis Pendens attached hereto as Exhibit 2.) That notice gave constructive

'The case is presently being heard in Superior Court in Maricopa County as
Diversified Water Ulilities, Inc. v. Pinal County, SDWID Domestic Water Improvement
District, et al., No. CV2002-003724. Diversified’s position in that case is set out in its
Disclosure Statement generated in that case, a copy of which is attached hereto as Exhibit
1.

2
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notice to the entire world that this action would result in the transfer of title of the Subject
Property to Plaintiff and any person, including JUL, acquiring title to the Subject Property
takes subject to this action. Mammoth Cave Production Credit Ass 'nv. Gross, 141 Ariz. 389,
687 P 2d 397 (App., 1984). Moreover, AR.S. § 12-1145.C provides that the Notice of
Hearing which was recorded in the office of the Pinal County Recorder on April 25, 2002
in this action “shall be constructive notice of the proceedings to all persons who subsequently
acquired an interest in or lien upon the property, and plaintiff shall take all property
condemned under this article free of the claims of such persons.” (Copy of Notice of
Hearing attached hereto as Exhibit 3.) As a result of the provisions of ARS. §§ 12-1191
and 12-1145.C as to Plaintiff neither JUL nor SDWID has any interest in the Subject
Property and no right to participate in this litigation. '

II. SDWID Has No Statutory Authority To Go Beyond Boundaries.

Unlike towns and cities which have the right to acquire property outside of the
incorporated area pursuant to A.R.S. § 9-401.A, no similar legislation exists which would
permit a county improvement district to aéquire property outside of its boundaries. Any
attempt by SDWID to acquire the Subject Property which is outside SDWID’ boundaries
would be illegal and void.

ITIL.  Response to Defendants Opening Brief.
This response follows the same order set out by Defendants in their Opening Brief.

A. Diversified Has Thé Right to Condemn Subject Property Under A.R.S. §
12-1114.

Defendants claim that under A.R.S. § 12-1114 Plaintiff cannot condemn the Subject

Property because it will belong to SDWID and since SDWID is a governmental body the
Subject Property will no longer be private property. Contrary to Defendants’ claim, even
property owned by a government is, for the purpose of eminent domain, defined by statute
as “private property.” A.R.S. § 12-1114 is;based on a California statute which was adopted
when Arizona became a state in 1913. The California statute at that time, C.C.P. § 1240, and
AR.S. § 12-1114 are substantially the same. Each defines “private property” as including

lands belonging to any city “not appropriated to some public use” and each includes
_3-
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“[pJroperty appropriated to public use.” While those two sub-sections may seem to be in
conflict, the conflict was resolved in Marin County Water Co. v. Marin County, 145 Cal.
586, 79 P. 282 (1904). In that case the California Supreme Court, interpreting the foregoing
statutory language, concluded that a private water company had the right to condemn
property held by a government entity which was being used for a public purpose. See also
Reclamation District No. 531 v. Superior Court, 151 Cal. 263, 90P. 545 (1907). The
California decisions, which predate Arizona’s adoption of the California statutes, are the law
of Arizona because A.R.S. § 12-1114 is presumed to have been adopted with the
construction previously placed on it by the courts of the state of California. Englandv. Ally
Ong Hing, 105 Ariz. 65, 459 P 2d 498 (1969).
B.  Diversified’s Proposed Use is More Necessary Use than SDWID.

This action was filed pursuant to the Public Works Eminent Domain Law and not
under the general condemnation laws, A.R.S.§ 12-1111. e seq. because the provisions of the
Public Works Eminent Domain Law most clearly apply to the fact situation involved in this
condemnation action. Because Diversified has complied with the provisions of the speciﬁc
statute, the Public Works Eminent Domain Law, it is not necessary for Diversified to comply
with the proviéions of the general condemnation laws, including the‘ provisions of AR.S. §
12-1112. Desert Waters, Inc. v. Superior Court, 91 Arniz. 163, 370 P2d 652 (1962).

However, even if this action was not properly brought under the Public Works
Eminent Domain Law and SDWID is entitled to benefit by the provisions of A.R.S. § 12-
1112, Diversified’s proposed use of the Subject Property meet the requirements of A.R.S.
§ 12-1112 because Diversified’s proposed use is clearly “a more necessary public use” than
that proposed by SDWID. Note the fpllowing facts:

1. The Subject Property is not presently being used for any use, public or private.

2. SDWID has no legal right to acquire the SubJect Property because it is located
outside of its boundaries.

3. Diversified will be able to put the property to a public use immediately upon
acquisition.

4, Diversified’s customers have an immediate need for the well production
facilities to be located on the Subject Property.

—4 -
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5. The Subject Property will be a primary water supply source for the Diversified
system.

6. There is no immediate need for the provision of domestic water within the
boundaries of SDWID and Diversified can serve any such immediate need

today.
7. . SDWID does not plan full time public use for Subject Property.
8. SDWID is not presently in a position to put the Subject Property to any public

use, SDWID may never be able to put the Subject Proyerty to a public use, and
at best it will be a long time before SDWID could ever put the Subject

Property to Public Use.

9. The Subject Progaerty is located within Diversified’s exclusive franchised area
and outside of SDWID’s boundaries meaning that SDWID can not use the
Subject Property as effectively as can Diversitied.

10.  SDWID’s proposed use of the Subject Property for a well would interfere with
the operation of Diversified's domestic water system because SDWID’s water
lines would necessarily cross over Diversified’s water lines making it more

expensive for Diversified to maintain its system and increasing the risk to its
customers of service interruptions. '

11.  SDWID has multiple alternative wells within its current boundaries that are
unused and readily available to SDWID.

(a) No homes within SDWID boundaries. There presently are no homes within
SDWID’s boundaries; the only present use of property within SDWID’s boundaries is for
farming which would not rely on SDWID for water. However, if there were presently
potential customers within that portion of SDWID which overlaps Diversified’s franchised
area, prior to establishing service for those prospective customers® SDWID must file a
condemnation action and pay just compensation to Diversified®. A.R.S. §§ 48-909(D), 9-
515, 9-516.A and B.

(b) Location of Subject Property inappropriate for SDWID and ideal for
Diversified. The Subject Property is outside of SDWID’s boundaries and a substantial

’If there were potential customers within the overlap area, Diversified is presently the
only provider of domestic water service prepared, authorized and required by law to provide
domestic water to those customers.

*Unlike a town or city which has the benefit of A.R.S. § 9-401.A, SDWID would not
have the right to acquire any portion of Diversified’s franchise outside of SDWID’s

boundaries.
_5_
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distance from the majority of SDWID’s service area making SDWID’s potential water
‘service operation less efficient thus more expensive. With the multiple alternative wells
available within SDWID’s boundaries it will be able to readily and efficiently serve the
purposes of SDWID with those wells if its existence is ever ratified and it starts serving
customers. On the other hand, the Subject Property, because it is situated within
Diversified’s franchise area, is ideally situated to serve the customeré of Diversified in the
most economic manner possible.

(¢) Santa Cruz case does not support Defendants’ position. Defendants incorrectly
rely on Santa Cruz Irrigation Distriét v. City of Tucson, 108 Ariz. 152, 494 P2d 24 (1972)
for support of its position. Unlike the Santa Cruz Irrigation District, whose primary purpose
was to provide irrigation water to its customers, Diversified’s primary and only purpose is
to provide domestic water to its customers®. The Court determined that the City of Tucson
had a more necessary use for Santa Cruz’s domestic water system since the provision of
domestic water was its primary purpose. Likewise, in City of Mesav. Salt River Project Agr.
Impr & P. Dist, 92 Ariz. 91,373 P2d 722 (1962) the Court acknowledged that SRP’s primary
purpose was not the provision of electrical service.

(d) SDWID plans only part time public use of Subject Property. Interestingly,
Defendants claim that water pumped from the well on the Subject Property “will be available
for other users on as (sic) as-needed basis subject to normal commercial negotiations®.”
Because Diversified intends to operate the well solely for public purpdses and Defendants
indicated that SDWID does not intend to operate the well for exclusively public purposes,
Diversified’s position that its need for the Subject Property for public use is even greéter.

(e) Diversified needs the Subject Property to meet statutory obligations to provide

quality service to customers. The issue is not whether SDWID has the right to condemn

‘Defendants have admitted that Skyline does not plan to use the well exclusively for
public purposes, but that water from the well would be “available to other users on as [sic]
as-needed basis subject to normal commercial negotiations.” Defendants’ Opening Brief
Re: the Law of the Case page 4, line 1.

*Defendants’ Opening Brief Re: the Law of the Case page 4, line 1.
_6—
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any portion of Diversified’s franchise area. The issue is Diversified’s obligation under
Arizona law to provide quality water service to its customers. Diversified must acquire
additional water production facilities to meet cwrrent demands and statutory requirements.
If Diversified fails to meet current demands and statutory requirements for the provision of
domestic water to its customers, then Diversified is clearly subject to sanctions ﬁ'bm one or
more state agencies. |

(f) Diversified will use the well full time. Defendants have mischaracterized
Diversified’s usé of the term “back up™ when describing the purpose for the acquisition of
the Subject Property. In the event one of the sources goes down, whether due to pump
failure or otherwise, the remaining source does in fact become a backup. The purpose of the
acquisition of the Subject Property was more fully stated in the resolution of the Board of
Directors of Diversified authorizing this condemnation action, a copy attached and
“incorporated” in the Complaint of this action as Exhibit B, which stated in its recitals:

Whereas the corporation has deemed it necessary and essential as a matter of

public welfare that it initiate a public works project for the acquisition and

development of an additional water well and the necessary well property for

water production purposes.

The intent is to improve the existing well at the Subject Property, install a new pump,
water treatment facility and a reservoir. Once installed, this facility will operate full time
along with Diversified’s current well. The new facility will not only provide assured water
supply to the homes within Diversified’s franchise area, but also further its fire protection
capability as a result of two water sources concurrently pumping into the system. In actual
fact, the new well will become the primary production source for Diversified’s system as the
new pump for the well on the Subject Property, which has already been acquired, is rated at
60 horsepower whereas the present pump is only 30 horsepower.

- (g) Unless Diversified’s decision to condemn Subject Property arbitrary,
capricious or fraudulent, decision of its Board must stand. Plaintiff does not agree with
Defendants’ interpretation of Tucson Community and Design Center, Inc. v. City of Tucson,
131 Ariz. 454, 459, 460, 641 P2d 1298 (App. 1981) that “substantial evidence” is required
to demonstrate whether Diversified’s taking is necessary. In Tucson Community the Court

S
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‘merely noted that in a California case the trial court had engaged in “‘substantial evidence’
review because the initial determination of blight had been made by an administrative agency
rather than by a legislative body.” It was not a holding; in fact, it was not even dicta. It was
merely a comment. Diversified submits that under the holding in Tucson Community
Diversified’s Board of Directors sits as does a legislative body and that absent proof from
Defendants that the determination of necessity by Diversified’s Board of Directors was
arbitrary, capricious, or fraudulent, the determination by Diversified’s Board must stand.
Notwithstanding that, Diversified is prepared at the continued hearing to present substantial

evidence to support its determination that the taking is necessary is supported by the

‘substantial evidence.

(h) Diversified’s planned use of Subject Property immediate. City of Phoenix v.
McCullough, 24 Ariz. App. 109 (1975), which was/cited by Defendants in support of their
defense, actually supports Plainﬁff s case. InMcCullough the attempted taking was defeated
because the City’s plans for the property were so remote in time. Divérsiﬁed plans to start
using improving the Subject Property immediately upon acquisition and not only already has
approved WIFA financing and a new pump ready for use, but has a water system
infrastructure of pipelines, water meters, customers, etc. in place. To the contrary, SDWID
has nothing. If SDWID had been the condemnor against Diversified, then McCullough
would have been a good case for Diversiféd to raise in opposition to a proposed taking by
SDWID because QSDWID is not presently able to deliver domestic water service within
SDWID’s boundaries.

C. Diversified has Superior Right To Ownership of Subject Property.

Defendants’ reference to A.R.S. § 48-909 and § 9-515 is inappropriate. The fact is
that Diversified, and not SDWID, is the condemnor in this case. The orﬁy issue is whether
Diversified is entitled to condemn the Subject Property. Even if SDWID is the owner of the
Subject Property, Diversified still has the right to condemn because of the specific provisions
of the Arizona Public Works Condemnation Law and, if applicable, a more necessary use for |
the Subject Property as provided under ARS § 12-1112. Marin County Water Co. v. Marin

-8-—
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County, supra.

D. Diversified Is Engaged in a Public Works Project .

Diversified is clearly engaged in a Public Works Project as was throughly explained
in Diversified’s Opening Pre-Hearing Memorandum. Diversified agrees, however, that this
action could have been brought under the provisions of A.R.S. § 12-1141, et seq. and, if
required, that Diversified has met any requirement that the taking be for a more necessary
use than that for which the Subject Property is presently be used.

E. Diversified’s Lack of Risght to Immediate Possession Immaterial.

Defendants’ claim that because Diversified as a private corporation does not have the
right to take possession of the property pending condemnation somehow precludes its right
to proceed with this proceeding. Whether Diversified has such a right is immaterial. The
only purpose of having possession during dependency of the litigation is to allow the planned
project to progress at a little more rapid rate. As cited by Defendants, the Court in Hughes
Tool Co. v. Superior Court of County of Pima, 91 Arniz. 154, 370 P2d 646 (1962) held that
aprivate éondemnor, unlike a governmental body, pursuant to the Arizona Constitution, does
not have the right to take possession of property pending litigation by posting the estimated
damages of the case with the court. That case did not in any other way preclude a private
condemnor from proceeding with a condemnation action. Notwithstanding that, any delay
in the project because of the lack of possession should be minimal because the provisions of
AR.S. § 12-1142.A specifies that the trial of this condemnation action has precedence over
all other civil actions. There is no reason that a speedy trial cannot be held and this case
concluded within several months of the hearing on the nght proceed with the condemnation

action set for December 13, 2002.

III. Is the True Purpose of Defendants’ and JUL’s Actions in this case for an
improper purpose such as Delay, to Cause Unnecessary Expenditures of Funds
by Diversified and/or the Harassment of Diversified? .
The actions of JUL in light of the restraining order issued by the ACC on December

1, 2000 (Exhibit E of Plaintiff’s A.R.S. § 12-1145 Hearing Memorandum) should be a

sufficient basis to establish the improper motives of the Defendants and JUL in this case.

-9
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But there is more. On May 17, 2002 Defendants and JUL filed an Objection to Plaintiff’s
Application to Condemn Real Property for a Public Works Project (“May 17 Objection”)

claiming:

L. That the Public Works Eminent Domain Law is unconstitutional.

2. That Diversified is not an “authorized corporation” as that term 1s defined in
the Public Works Eminent Domain Law. .

3. That the taking is not necessary because other sites are available.

4. That it was necessary to address a “more necessary” issue because the
Defendants had not asked to be included within the SDWID district through
“inadvertence.”

5. That there was no authority for the Arizona Corporation Commission to

regulate and supervise the Project to meet a requirement of the Public Works
Eminent Domain Law.

6. That Plaintiff’s Complaint is actually “a pre-emptive hostile act” against JUL
and the Defendants.

-On July 26, 2002 Defendants submitted their Initial Rule 26.1 Disclosure Statement
in which they ratified the May 17 Objection and revealed Defendants’ claim that they had
entered into some alleged “agreement to sell” the Subject Property to JUL, but failed to
provide any credible evidence to support that claim®. Defendants’ Disclosure Statement
supplemented the May 17 Objections with the following additional claims:

7. Diversified is not authorized to initiate the condemnation action because it
exceeded authority granted by the Arizona Corporation Commission (“ACC”).

8. Proceedings may be unconstitutional because A.R.S. § 12-1155 is
- unauthorized delegation of power for private party to take private property for
a “truly private purpose.” '

9. The term “public use” is not defined in the Public Works Eminent Domain
Law.

10.  Diversified’s proposed taking is not necessary.

11.  That Diversified had to meet the private takings requirements for way of
necessity. .

12.  That Diversified could not meet the claimed balancing requirement of the

‘Defendants’ claim of an agreement with JUL is more fully discussed later in this
memorandum.

~10-
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greatest public good and least private injury.

13.  That JUL needed the Subject property to be able to further its business
operations by reselling water to SDWID.

On October 23, 2002, Defendants and JUL submitted responses to extensive discovery
requests which ratified the legal positions taken in the May 17 Objections and Defendants’
Disclosure Statement.

Based on the forgoing pronouncements, Plaintiff engaged in substantial research to
refute the claims of Defendants and JUL which were incorporated in Plaintiff’s A.R.S. § 12-
1145 Opening Pre-hearing Memorandum. However, Defendants and JUL have now
abandoned all objections other than objections 2 and 10. In an apparent desperaté move
taken in view of the lack of legal support for their opposition to this action, and contrary to
the specific order of the Arizona Corporation Commission, the Defendants have informed
Diversified for the first time through its Opening Brief that the Subject Pr’operty was
“conveyed” to JUL in the last few weeks and that SDWID plans to acquire the Subject
Property from JUL’. Plaintiff has been required to engage in needless research and
preparation for its Opening Memorandum on issues which are no longer being contested.

Defendants’ claimed sale of the Subject Property to JUL and supposedly to SDWID
appears to be an effort in manipulation. A written contract for the purchase of the Subject
Property did not exist between the owner Defendants and JUL prior to the production of the
Defendants’ discovery on October 23, 2002. SDWID did not participate or take any action

on the Subject Property for all of these months even though SDWID’s attorneys are the

counsel in this case. The transfer of the Subject Property with a recorded notice of Lis

Pendens in place at this late date to JUL pursuant to some newly created arrangement done

"To date, Plaintiff has not been provided with any documents supporting the claimed
contract or sale to JUL despite specific discovery requests on this very issue. Diversified has
not been able to verify the sale through its independent investigation. Nor has have been any
proof that a conveyance of the property to JUL or SDWID has in fact taken place. To
Plaintiff’s knowledge there is no provision for funding SDWID to this date, and there does
not appear to have been any authorization for SDWID to acquire the subject Property from
JUL or for JUL to take any steps in this case for SDWID.

—11-
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without justification and in not in good faith. This manipulation by non-party JUL is just a
continued effort to cause the further harassment and additional expenditure of legal fees and
costs and cause delay.

Further, the claim by the Defendants that the SDWID will enter this proceeding is
highly speculative. Itis also worrisome and concerning that Defendants could announce that
the SDWID “will be the owner of the subject Property” and that the SDWID “will make an
appearance and object to Diversified’s action.” How is it that the Defendants and JUL know
the actions of a public body prior to any open hearings or public meetings where interested
parties are to be heard and the issues discussed and studied? SDWID has not conducted any
properly noticed public meeting of the Board of Directors of SDWID (which is, by statute,
the Pinal County Board of Supervisors) or conducted any hearing where interested parties
could be heard. No engineering reports, analysis, or studies have been conducted or well
procurement process initiated as statutorily required for county improvement districts. No
district engineer has been appointed to SDWID under A.R.S. § 48-913 to study the water and
production requirements of SDWID and the need for the Subject Property. No plans or
estimates of costs have been adopted under A.R.S. § 48-914 or has there been any
compliance with the authority necessary to expend funds as required by the Arizona Revised
Statutes under Title 48, Chapter 6. The gamesmanship of Defendants appears to be
continuing and Defendants appear to be attempting to circumvent the Arizona statutes
governing county improvement districts.

This Court should not determine issues regarding the authority of SDWID which are
being decided by the Supen’or“Court of Maricopa County. However, because of the need to
proceed with this matter without further delay, for the purpose of the hearing set for
December 13, 2002 this Court should assume that SDWID is a legally formed body. Should
this Court determine, assuming SDWID is legal, that this condemnation action not proceed
because SDWID has a greater right, then Plaintiff asks that this proceeding be stayed until

the conclusion of the proceedings in Maricopa County.

12~
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CONCLUSION

The defenses raised in opposition to this condemnation action are not based on a
genuine dispute of the Defendants. The Defendants actions are bing financed one hundred
percent (100%) by Johnson Utilities, L.L.C. to further Johnson Utilities objectives. Johnson
Utilities has already been restrained for its improper actions against Diversified including its
previous attempt to take the Subject Property. Though the SDWID should be irrelevant in
this case, JUL is improperly attempting to force JUL and the SDWID into these proceedings
as a last ditch effort to reach into Diversified’s exclusive internal operations and deprive
Diversified of this well.

The water services provided by Diversified are too critical to its cbmmunity to delay
the addition of its second water production facility any longer. Diversified has complied
with the statutory conditions for this action. The Subject Property was selected using sound
principles for the operations of water companies. Diversified’s clear and immediate need for
the additional water resources provided by‘ the Subject Property has already been studied,
analyzed, encouraged and approved by two (2) Arizona state agencies.

Diversiﬁed does not ask this Court to resolve the differences which exist between
Diversified and JUL and the Defendants, but merely to keep the facts clearly‘ in mind
considering JUL’s motivation in seeking to acquire the Subject Property. Based on the law
and the prevailing facts, Diversified submits that this Court should énter an interim order that |-
Diversified has met the statutory requirements for condemning the Subject Property and to

set this matter for a jury trial for the determination of just compensation due the Defendants

for their interest in the Subject Property.

1117
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DATED this 25th day of November, 2002.
BELL LAW OFFICE
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Leonard M. Bell (002108)
365 East Coronado, Suite 200
Phoenix, Arizona 85004
Attorney for Plaintiff

COPY of the foregoing delivered
this 25" day of November, 2002, to:

Honorable William J. O’Neil
Judge of the Superior Court
Pinal County Superior Court

31 North Pinal Street, Building E
Florence, Arizona 85232

COPY of the foregoing mailed
this 25™ day of November, 2002, to:

Marty Harper, Esq.
Paul M. Brigg
Kelly J. Flood, Esq.

Shughart Thompson Kilroy Goodwin Raup PC
3636 N. Central Avenue, Suite 1200

Phoenix, Arizona 85012

Attorneys for Defendants and Johnson
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