
<31-*~\6\\N P~L

21

20

22

23

14

12

24

25

11

10

13

27

26

16

15

19

17

18

2

4

9

7

8

3

6

5

IN THE MATTER OF ARIZONA PUBLIC
SERVICE COMPANY AND VERIZON
CALIFORNIA, INC.'S JOINT PETITION
FOR THE ESTABLISHMENT OF AN
UNDERGROUND COVERSION SERVICE
AREA.

APS's Reply Brief suggests that the Hillcrest's initial post-hearing brief exceeded the

scope of the briefing requested by the Administrative Law Judge ("ALJ").1 But the ALJ directed

the parties represented by counsel to brief a number of questions, including: "What is the standard

for approval and has it been met?"2 Under the Underground Conversion Service Area Acts

Thus, Hillcrest's initial post-hearing brief

addressed numerous issues that impact economic feasibility, including:

The unprecedented Financial Assistance Program developed by Hillcrest Bay, Inc.

KRISTIN K. MAYES, Chairman
GARY PIERCE
PAUL NEWMAN
SANDR.A D. KENNEDY
BOB STUMP

I.

COMMISSIONERS

("Act"), a key standard is "economic feasibility."4

1 APS Reply Brief dated September 8, 2009 at 1-2.
2 Tr. at 535.
3 A.R.s. § 40-341 et seq.
4 A.R.S. § 40-346.A.
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The creation of jobs in the underground conversion process,

Increase in property values due to undergrounding,
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The economic impact to the owners of the 46 properties with encroachments into

utility easements .- APS testified that it would force these owners to either remove

the encroachments or move the power lines, and both options are likely to be costly.

These points directly bear on a determination of economic feasibility. Although APS, Verizon,

and Commission Staff do not dispute the importance of the "economic feasibility" standard,

surprisingly, they do not address the topics noted above, and instead look to the current level of

landowner support to determine economic feasibility.

Verizon also urges the Commission to disregard the clear requirements of the Act

regarding the timing and content of withdrawals. Verizon's arguments are ultimately based on

policy disagreements with the Act. The Act should not be "interpreted" according to the policy

preferences of Verizon, but rather according to the clear intent of the Legislature.

Finally, this Reply Brief will briefly address the interpretation of Commission Decision No.

67437, APS's and the Bond's claim that there are no safety issues, and will briefly respond to

14 some of the factual misstatements made in the brief of Mr. and Mrs. Bond.

15 11.

3 §
E§§§§3»§8§§
52 833
3884; 13

3 §"aM
16

17

The underground conversion is economically feasible.

Hillcrest has demonstrated that the project is economically feasible.

18 (1)

19

20 (2)

21

22 (3)

23

A.

In its initial post-hearing brief, Hillcrest demonstrated that:

Hillcrest has put in place an innovative, unprecedented and generous Financial

Assistance Program,5

The costs of the underground conversion will likely be lower than estimated by

APS and Verizon,6

The underground conversion will create 10- l5 jobs, including jobs for local

residents,7

24

25

26

27

5 Hillcrest Initial Post Hearing Brief ("Br.") at 2-3 .
6 Hillcrest Br. at 3-4.
7 Hillcrest Br. at 4.
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The underground conversion will increase property values, and that increase will

occur after the completion of the underground conversion, while the costs will be

paid back over a long period of time,8

The underground conversion will provide a good return on investment (ROI),9

If the underground conversion does not occur, APS will add (over time)42 new

utility poles in addition to the existing poles, and these 42 new poles and lines

would further reduce property values,10

Approximately 46 properties have encroachments into utility easements, and APS

will likely force those property owners to either remove the encroachments or move

the utility lines. While the property owner can select from those two options, both

options are at the properly owner's expense,11 and

With the underground conversion, APS will avoid costs of $327,000 in

constructing the 42 new utility poles.12 APS will use these avoided costs to reduce

the costs to property owners of the underground conversion.13

APS, Verizon, Commission Staff and Mr. and Mrs. Bond did not address these points in their

initial post-hearing briefs. Thus, on these issues, Hillcrest has nothing to reply to in this brief.

These issues directly impact the economic feasibility of the underground conversion, and the

Commission should consider these issues and find that the project is economically feasible.

19 B. The other parties' focus on property owner support is misplaced.

20

21

22

APS, Verizon, and Commission Staff focus on the somewhat reduced level of property

owner support as an economic feasibility factor. But because the Legislature addressed property

owner support in other provisions of the Act, it is not at all clear that property owner support is a

23

24

25

26

27

8 Hillcrest Br. at 4.

9 Hillcrest Br. at 4.

10 Hillcrest Br. at 4-5.

11 Hillcrest Br. at 5.

12 Hillcrest Br. at 6.
13 July 22, 2009 Tr. at 275-76.
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proper factor to consider in an economic feasibility analysis. In any event, Hillcrest's May 1, 2009

filing demonstrated that a clear majority of those responding continue to support the project,14 and

Hillcrest's initial post-hearing brief demonstrated that all statutory requirements for property

owner support were satisfied.15 Further, the other economic feasibility evidence discussed above

strongly points towards a finding of economic feasibility.

At the July 2009 hearing, APS disclosed that it would likely force the owners of 46 parcels

to either remove encroaching structures or to pay to move the utility lines.16 This raises significant

notice issues for those property owners that have opposed the project. There is no evidence that

APS notified these property owners of their potential liability. These property owners face

potentially significant costs to either remove the encroaching structures, or move the utility lines.

If these property owners knew of these significant costs they will face if the project is denied, they

could well have changed their view of the prob et.
g*

in
z'S OZ

D

13 c. The "square footage" issue is a misunderstanding.
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19
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22

APS, Verizon and Commission Staff argue that the updated cost information provided by

Tades, Inc. should be disregarded because it purportedly allocated "private" costs on a square

footage basis. This issue appears to be a misunderstanding. Tades's Vice-President, Mr. Kellogg

did not testify that he allocated private costs on a square footage basis. Rather as discussed below,

he testified that he calculated public costs on a square footage basis, exactly what APS, Verizon

and Commission Staff demanded in their briefs. The clearest way to show this is to review pages

155 to 162 of the transcript, where Mr. Kellogg went through his cost estimate column-by-column

with the Administrative Law Judge. To follow the discussion in the transcript, it is useful to

number each column in the cost estimate, as shown on Attachment 1.17 The columns were

reviewed in order:23

24

25

26

27

14 Ex. H-1 at EX. D.
15 Hillcrest Br. at 7-11.
16 Tr. at 369.
17 Attachment 1 is a copy of EX. H-5, Attachment 5, with column numbers added by hand.
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Column Heading Column Number Transcript, July 21 2009

Public Cost Split Between Utilities 6 157:11-13

APS 50% Public Cost

Verlzon 50% Public Cost

7, 8 157:14-17

Verizon Additional Public Cost 9 157:18-25

APS Service Cost 10 158:1-22

Verizon Service Cost 11 158:23 to 159:24

Subtotal Public Cost 12 159:25 to l60:3

Verizon Service Extension Cost 13 160:4-14

Public Property Electric 14 l60:15 to 16116

Private Property Trenching 15 l60:7-25

Sub-Total Private Costs 16 162:1 to 163:6
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Only APS provided a transcript citation to any supposed use of square footage for private

costs. APS points to page 158, lines 1-19 of the transcript.18 As shown on the chart above, that

17

18

19

portion of the transcript concerns Column 10, "APS Service Costs". This column is located in the

public costs portion of the cost estimate. It concerns the trenching and conduit work within the

streets.

20

21

22

, that is,

He also noted the transition to private costs, stating "it's actually on their

23

Mr. Kellogg clearly differentiated between public and private costs. Mr. Kellogg began by

discussing costs "from the streets up to the curb to the junction box to the transformers"19

"public costs."20

property, the private cost"21 for the first column under private costs. It appears that the confusion

24

25

26

27

18 APS Br. at 11.
19 July 21, 2009 Tr. at 156:2-3.
20 July 21, 2009 Tr. at 156124.
21 July 21, 2009 Tr. at 160:9-10.
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arose from a stray reference to "within a yard" in one of the questions.22 However, as shown

above, the discussion clearly concerned Column 10, one of the public cost columns. Further, in

response to questions from Ms. Dodson, Mr. Kellogg explained that the factors impacting private

costs included "where the transformer is located and how far the secondary is."23

mention square footage of the lot. In addition, to clear up any confusion, Mr. Kellogg has

submitted a letter (Attachment 2) stating that "the private cost[s] were not based on square

footage." Hillcrest requests that this letter be admitted as a late filed-exhibit, or, in the alternative,

that it be treated as public comment.

Moreover, even if Tades had used square footage for private costs, it would not be a

problem. APS, Verizon and Commission Staff point to statutes concerning the final assessment by

the utilities,24 and to the requirements for the Joint Report by the utilities.25 But the Tades

estimate is neither a final cost assessment, nor a Joint Report. There is simply no reason it cannot

be considered as part of an economic feasibility analysis.

14 111. The Commission should not ignore statutory commands regarding withdrawals.
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17

18

19

20

21

22

A.R.S. §40-344(A) requires that a hearing (the "Statutory Hearing") be scheduled "not

later than sixty days nor sooner than thirty days" after the utilities submit their petition, and that

any withdrawals of signatures be submitted "not later than ten days before the date set for the

hearing." Because the Statutory Hearing is the only hearing mentioned in the Act, and because the

10 day deadline is contained in the same sub-section as the scheduling requirements for the

Statutory Hearing, it is clear that the 10 day deadline refers to the Statutory Hearing.

APS suggests, somewhat meekly, that it "is unclear" if the statute allows the Commission

to "re-set" the 10 day deadline.26 Verizon argues that the Commission could "toll" the deadline.27

23

24

25

26

27

22 July 21, 2009 Tr. at 15826.
23 July21, 2009 Tr. at 177:13-14.
24 APS Br. at 10-11, citing A.R.S. §§40-348.A and 40-347.B, Verizon Br. at 11, citing A.R.S. §§
40-348.A and 40-347.B, Staff Br. at 10-11, citing A.R.S. § 40-347.B
25 Verizon Br. at 11, footnote 28, citing A.R.S. §40-342.D.
26 APS Br. at 828.
27 Verizon Br. at 9-10.
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19

20

APS and Verizon cite no authority which allows the Commission to toll or reset the statutory

deadline. Moreover, the decision to have a second hearing was made long after the deadline was

passed, typically the concept of tolling only stops a deadline from running, rather than reinstating a

deadline that had expired. Moreover, Verizon concedes that "A.R.S. §40-344 , clearly assumes

that the Commission will hold only one hearing on each petition and that it will be held between

30 and 60 days after the Commission receives the petition."28 Staff' s brief agrees Mth Hillcrest

that the Commission cannot ignore this statutory deadline."

Verizon argues that the Commission should disregard the plain language of A.R.S. § 40-

345(l), which requires that property owners submit an affidavit with their withdrawals. AP S

concedes that the affidavit is "requisite" and "required by A.R.S. §40-345(1)."30 Commission

Staff also states that "A.R.S. § 40-345(l) requires that each paper containing signatures shall have

attached an affidavit verifying the validity of signatures."31 Verizon states that the affidavit

requirement is a "plausible" interpretation, but does not offer any other interpretation." Instead,

Verizon points to no precedent or

principle of law that allows the Commission to disregard a statute it believes to be "unfair"

Verizon and APS also point to the Commission's May ll, 2009 Procedural Order

(scheduling the July 2009 hearing) and note that it did not require affidavits. However, they do not

point to any authority allowing the Administrative Law Judge to suspend or override the statutory

requirements of A.R.S. § 40-345(1). Moreover, as explained above, the July 2009 hearing was not

the Statutory Hearing, and thus the time for withdrawals was past.

21

22

23

24

25

26

27

28 Verizon Br. at 9:10-12.
29 Staff Br. at 10.
30 APS Br. at 5:24-25.
31 Staff Br. at 9-10.
32 Verizon Br. at 7:12.
33 Verizon Br. at 8:4.
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1 IV. Decision No. 67437 does not re-write the statutory standard for approval.
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As explained in Hillcrest's initial post-hearing brief, A.R.S. § 40-346(A) requires the

Commission to reject the underground conversion if 40% or more of the property owners object.34

Verizon, APS and Staff all argue that the Commission rejected the conversion in Decision No.

67437 because the conversion lacked 60% support, rather than the existence of 40% or greater

opposition. However, as Hillcrest noted in its brief," this issue was not raised or considered by

the Commission in that decision. Moreover, the Commission referred to Staff' s finding that the

conversion "is opposed by the owners of more than forty percent of the real property.... in

contravention of the requirements set forth in A.R.S. §40-346.A."36 This statement makes no

sense if Staff, Verizon and APS are correct that 60% support, rather than less than 40% opposition,

is required. And if the Legislature intended to refer to the same 60% support requirement required

for the petitions to the ualities," why did it use completely different language in A.R.S. § 40-

346.A?

c
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Staff also argues that Hillcrest's interpretation is "novel". Yet it is the same interpretation

as used by the Commission in Decision No. 55490, where the Commission stated that "aside from

the Commission's finding regarding feasibility of conversion, the Commission's only function

herein is to determine whether 40% or more of all the property owners have objected to the

formation of the underground CSA."38

19 v.

20

21

Safetv issues.

The Bonds argue that safety is a "non-existent issue,"39 and APS makes a similar point in

its reply brief But Mr. Kellogg testified that there was a safety issue40, and APS's witness was

22

23

24

25

26

27

34 Hillcrest Br. at 7-9.
35 Hillcrest Br. at 12. Note that due to an error, on page 12, lines 6 and 8, refer to "SRP", those

references should be to"Maricopa County".
36 Decision No. 67437 at page 6, lines 10-12.
37 A.R.S. §§ 40-342 and 40-343 .
38 Decision No. 55490 at 5.
39 Bond Br. at 1.
40 July 21, 2009 Tr. at 163 .
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unfamiliar with the relevant safety standards.41 Moreover, the photographs introduced into

evidence show utility lines overhanging backyards and patios.42 It doesn't require a degree in

electrical engineering to recognize that this is not ideal.

In its Reply Brief, APS attaches a series of annual inspection reports, attempting to prove

that there are no safety issues. A close review of these inspection reports shows that they

contradict APS's own sworn testimony at the hearing. The inspection reports contain (at the

bottom) an instruction that "Encroachment issues require documentation and are defined as

Immediate Hazard or Potential Safety Concern to the operating system."43 At the hearing, APS's

witness testified that approximately 46 lots have encroachments.44 Yet the inspection reports fail

to note any encroachments. It's not as though the inspector missed one isolated encroachment,

APS testified that there are 46. This raises a real question concerning the thoroughness of these

safety inspections. Moreover, the notation that "Encroachment issues require documentation and

are defined as Immediate Hazard or Potential Safety Concern to the operating system" shows that

these encroachments are safety issues, as Hillcrest has been asserting all along.
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15 VI. Remaining Bond issues.

1 6

17 SOme.,,45

18

19

20

21

22

The Bonds also argue that there is no economic benefit to the prob et, "just better views for

But the Bonds did not dispute, or even address, the testimony regarding increased

property values, additional jobs, or the avoided costs of addressing encroaching structures in utility

easements, among other factors.46

The Bonds also argue that the information regarding 111 "additional" poles is wrong.

Hillcrest has never represented that there will be 111 additional poles. Instead, it has cited to

evidence that APS will add 42 new poles to the existing 69 poles, for a total of 111.47 The Bonds

23

24

25

26

27

41 July 22, 2009 Tr. at 376.
42 EX. H-2, Ex. H-1 at Ex. F, Ex. H-7.
43 APS Reply Brief dated September 8, 2009 at Exhibit A.
44 July 22, 2009 Tr. at 369:6-9.
45 Bond Br. at l.
46 See Hillcrest Br. at 2-5 for citations.
47 Ex. H-1 at 2, 6, HB1 Pre-Hearing Brief at 1, HB1 Br. at 4-5.
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3

4

5

also attach a newsletter that refers to "in time a total of 111 utility poles" - which is exactly what

APS testified would happen over time.48

The Bonds also argue that Hillcrest's Financial Assistance Program constitutes "minimal

assistance." In fact, Hillcrest has obtained $29,200 in commitments, 49 as well as a commitment

from Tades for five free conversions.50 The Bonds further argue that the "proposed financial

6 Kellogg testified that Tades would offer a 15%

7

assistance is only on the "private" cost."51 But Mr.

discount on the public costs to all low-income residents.52

8

9
7953

10

11

12

The Bonds suggest that the phrase "Underground Conversion Service Area" is "more

misinformation. The Bonds attached a Hillcrest newsletter that contains that phrase. This is the

exact phrase used in the Act (see e.g. A.R.S. §§ 40-342.A, 40-344.A, 40-346.A). Indeed, this

phrase is so important that the Legislature created a special definition for it. A.R.S. § 40-341 . 12.

It is not "misinformation" for Hillcrest to refer to the proper legal name expressly established by["[- ' o f
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the Legislature.

Indeed, Hillcrest has been committed to providing property owners with timely and

accurate updates throughout the process. This includes letters to property owners, as well as

updates during board meetings. Minutes of board meetings and other documents relating to the

underground conversion are available on Hillcrest's website at http://www.hillcrestbay.com/

18 VII. Conclusion.

19

20

21

22

The evidence shows that the underground conversion will increase property values, and

prevent the further loss of property values from 42 additional utility poles. Moreover, an

underground conversion will prevent the owners of 46 parcels from having to pay costs relating to

encroachments into utility easements - potential costs that many owners may not be aware of. And

23

24

25

26

27

48 EX. A-12, July 22, 2008 Tr. at 287-88 and 378.

49 Ex. H-4.
50 July 21, 2009 Tr. at 132.
51 Bond Br. at 2.

52 July 21, 2009 Tr. at 132.

5.3 Bond Br. at 2, note below signatures.
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the visual impact to the "viewshed" will be eliminated - a factor that the Commission often

considers in power "line siring" cases, and which is especially important given the proximity to a

wildlife refuge and Lake Havasu.

Hillcrest is mindful of the current difficult economic conditions. That is why it created its

unprecedented Financial Assistance Program. Moreover, while many of the benefits will be

realized upon the conclusion of the project, the public costs will be paid back over a lengthy

period. The cost assessments will not be due until after the conclusion of the project, which may

not occur for many months, by which time the economy may have improved. Indeed, Verizon's

witness, Mr. Kearns, testified that the underground project would take between 15 and 18 months

after Commission approval to complete, and that assessments to property owners could take

another 12 months after that.54 And in the meantime, the project will create jobs, just when they

are needed most.12
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27
54 July 22, 2009 Tr. at 407-408.
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DISTRIBUTION

Energy Services Inc.

8987 E. Tanque Verde Rd. Suite 337
Tucson, Arizona 85715
W-520-240-1723
Mobile #: 602-909-1371
Email: Kilovman@aoI.com

September 6, 2009

Attention: John Sears, Chairman UCSA
Project: Hill:restBay
Location: Parker, Arizona

Dear John,

This letter is to confirm that at the time the original cost estimate was made for the private
portion of the underground project at Hillcrest Bay, l was the one who compiled those
estimates. Each estimate was lot specific on work to be performed for each individual service
extension. This is the basis for Tades, Inc. private trenching and electrical hookup
estimate that we recently provided to Hillcrest Bay. I trust that this will clarify that the private cost
were not based on square footage.

As a reminder these estimates are good through April 31, 2010

Sincere

_ Er `ll Kellogg
Senior Vice President
Tades, Inc.


