
°u

an

4

2

3

1

[la=\\G\NAL
t

0Pl8\i ?v3F8**§¥.83 4% 524 EC :Te ah
" * ' ~ ; 2 ; ~ ; U 1 ' u

eng
L

A n n
, ' _ . ?

?TEM

an-
1. _
4.1-

Lg V D ! . 8 .  ' s q

t
i

\ .  i  r -
, . . ,
I  i N - a  h i

I

s

000010190'4
I i

5

Jordan R. Rose AZ Bar No.: 017452
Court S. Rich AZ Bar No. 021290
M. Ryan Hurley AZ Bar No. 024620
Rose Law Group pc
6613 N. Scottsdale Road, Suite 200
Scottsdale, Arizona 85250
Direct: (480) 240-5585
Fax: (480) 505-3925

6
Attorneys for Applicant SolarCity Corporation

7

8 BEFORE THE ARIZONA CORPORATION COMMISSION

9 KRISTIN K. MAYES
CHAIRMAN

SANDRA D. KENNEDY
COMMISSIONER

PAUL NEWMAN
COMMISSIONER

10

11 GARY PIERCE
COMMISSIONER

BOB STUMP
COMMISSIONER

12

13

14 DOCKET NO. E-20690A-09-0346

15

16

17

NOTICE OF FILING OF
APPLICANT, SOLARCITY'S PRE-
FILED WITNESS TESTIMONY
AND EXHIBITS18

IN THE MATTER OF THE
APPLICATION OF SOLARCITY
FOR A DETERMINATION THAT
WHEN IT PROVIDES SOLAR
SERVICE TO ARIZONA SCHOOLS,
GOVERNMENTS, ANDNON-
PROFIT ENTITIES IT IS NOT
ACTING AS A PUBLIC SERVICE
CORPORATION PURSUANT TO
ART. 15, SECTION 2 OF THE
ARIZONA CONSTITUTION

)
)
)
)
)
)
)
)
)
)
)19

20

21

So1arCity hereby gives notice that it is filing the direct testimony and exhibits of its

witnesses Ben Tarbell, Lyndon Rive and David Peterson.
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1
PRE-FILED DIRECT TESTIMCNY OF BEN TARBELL

on BEHALF OF SOLARCITY
2

August 17, 2009
3

4

SolarCity ACC Application -Testimony of Ben Tarbell, Director of Products, SolarCity
Corporation

5 1. What is you name and occupation?
Ben Tarbell, Director of Products for SolarCity6

7

8

9

10

2. Tell me about your educational background and relevant work experience?
I am responsible for SolarCity's new product innovation, development, and deployment. Prior to
joining SolarCity, I was responsible for product development at Miasolé, a thin-film solar
manufacturing company in Silicon Valley. Before that I led the sustainable product design
offering at IDEA in Palo Alto, and worked at the clean tech venture capital Tim Nth Power in
San Francisco. I have a BS in mechanical engineering from Cornell University, an MS in
mechanical engineering design from Stanford University, and an MBA from Stanford
University.

12
3.

13
Are you familiar with the installation of the rooftop solar facilities that SolarCity
proposes to install in this matter?

Yes.
14

15

16

17

18

4. Explain the systems in detail; how do they work, what parts do they use and what
do they look like? [See attached renderings of system layout Exhibit A]

The photovoltaic solar power systems will be installed on the roofs of the existing school
buildings at 12575 E. Via Linda and 2501 N 74th St in Scottsdale, AZ. Each system will consist
of First Solar FS275 thin film solar modules and Satcon inverters. The solar modules will be
secured to the roof using tilt up racking.

19

20

21

22

Once installed on the roof, the system generates electricity when sunlight illuminates the solar
modules. The illuminated solar modules produce DC electricity and are wired together in
series/parallel strings to produce the required voltage and current characteristics for the inverters.
The inverters take DC electricity from the solar modules and convert it to AC electricity that
matches the voltage and phase of the electricity grid. The AC output of the inverter
interconnects through the main service panel of the building on the customer side of the meter.

23

24

25

26

27

28

5. How large are the two solar facilities discussed in the Application and how much
electricity do they create?

Coronado High School:
Location: 2501 N 74th St, Scottsdale
System Size- 399.6kW
Panels- 5328 FS275 modules
Inverters- 2 Satcon 250kW
Orientation- S-SW
Tilt- 10 deg
Roof type- Membrane
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Mounting method- Tilt-up racking
let year production- 708,749 kph
Annual usage- 4,114,444 kph2

3

4

5

6

7

8

9

Desert Mountain High School:
Location: 12575 E. Via Linda, Scottsdale
System Size- 967.9kW
Panels- 12,905 FS275 modules
Inverters- 2 Satcon PVS 500kW
Orientation- S
Tilt- 10 deg
Roof type- Membrane
Mounting method- Tilt-up racking
1st year production- 1,747,507 kph
Annual usage- 7,483,600 kph

10

11

12

13

14

6. How much total electricity do each of the schools use on average and what is the
maximum amount of their average daily power needs that the solar facilities are
expected to provide?

Coronado High School:
let year production- 708,749 kph
Annual usage- 4,114,444 kph
The solar power system will produce up to a maximum of 48% of the average building energy
load in July and a minimum of 20% in December

15

16

17

18

Desert Mountain High School:
let year production- 1,747,507 kph
Annual usage- 7,483,600 kph
The solar power system will produce up to a maximum of 36% of the average building energy
load in May and a minimum of 14% in November

19

20
7. Are the facilities in this ease of such a size that they can serve all the power the

schools need?

21

22

No. The production capacity for both systems is limited by roof area. We have utilized all
available roof space in our proposed designs. Even with the most efficient commercially
available solar modules, it would not be possible to produce enough electricity to serve all of the
demands of the building load.

23

24

25

26

8. Explain the relationship between the facilities on the roof and the grid?
The AC output of the inverter interconnects through the main service panel of the building on the
customer side of the meter. The inverters are UL 1741 certified to ensure that the system safely
interconnects to the grid without risk of islanding if the grid voltage goes down. AC and DC
disconnects are installed on both sides of the inverter to enable the system to be safely
disconnected as needed for maintenance.

27

28 9. What if every school or government building had a similar facility; what impact is
this likely to have on the grid and the overall electrical demand in Arizona?
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1

2

3

Similar to other building improvements like efficiency upgrades that a building owner might
choose to pursue to reduce their energy load, a PV system can reduce overall building load.
Most schools do not have enough roof area to support a solar energy system large enough to
offset a significant portion of the schools load. In aggregate, schools are not a significant portion
of the total electricity demand on the grid. The impact of every school going solar would be
small.

4

5

6

7

8

9

10

11

10. How specifically do the panels create electricity?
Solar cells are fabricated from a thin wafer or film of semiconductor material, such as silicon.
The silicon wafer is treated (or doped) to form an electric field that is positive on one side and
negative on the other side. Conductive electrodes are added to both surfaces of the wafer to form
a cell. As sunlight illuminates the cell, photons in the light excite or knock loose electrons from
the atoms in the semiconductor. Where the energy of the photon is enough to push the electron
over the "band gap" in the semiconductor, an electrical potential is formed across the cell. When
the electrodes of the cell are connected to a load, a current will flow creating DC electricity.
Individual cells are connected electrically in series and parallel arrangements to enable a usable
voltage and power range forming a solar module. Multiple modules are connected together in an
array to supply the DC input to an inverter which converts the DC energy to AC electricity.

12 11. At what point is it possible to identify electricity that has been created in the
facilities?13

14

The energy created by the solar energy system is usable by the school as soon as it exits the
inverter as AC electricity. The inverter output will metered separately from the building load.

15

16

17

18

19

12. What steps are taken to assure safety to the school and the grid?
Our systems meet or exceed the standards defined by: NFPA 70 -. National Electric Code (2005
or 2008 version depending on jurisdiction acceptance), IEEE - Institute of Electrical and
Electronics Engineers, IBC - International Building code, UBC - Uniform building code, Local
Building Codes, UL - Underwriters Laboratories, NRCA - National Roofing Contractors
Association. In addition, we have licensed Civil and Electrical Engineers on staff and many of
our installers are certified by NABCEP - the North American Board or Certified Energy
Practitioners.

20

21
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PRE-FILED DIRECT TESTIMONY OF LYNDON RIVE

ON BEHALF OF SOLARCITY

2
August 20, 2009

3

4
SolarCity ACC Application -Testimony of Lyndon Rive, CEO, SolarCity Corporation

5

Lyndon Rive. I'm CEO of SolarCity.
1. What is you name and occupation?

6

7
2. Tell me about your background and relevant work experience?

8

9

10

I co-founded SolarCity in July 2006 with the goal of significantly reducing the cost of solar
power and building a trusted national brand adopted by millions in its first full year of operation.
Prior to SolarCity, I founded Everdream, an industry leader in software and services for large-
scale distributed computer management. I then negotiated the company's partnership with Dell
Computer, which acquired Everdream in 2007. I founded my first company at the age of 17 in
South Africa.

11

3. What is the primary business function of SolarCity?
12

13

SolarCity is a full-service solar power company-providing design, financing, installation, and
monitoring services. SolarCity has over 400 employees, serving more than 500 communities in
three states in its first three years of existence.

14

15

16

17

4. Why are SolarCity systems beneficial to a customer?
So1arCity offers the customer the ability to finance and utilize a solar energy system in order to
reduce long term electricity costs and to hedge against utility rate increases. Further, by
implementing a SolarCity system, customers can reduce their carbon emissions by ensuring that
a portion of their energy usage is met by onsite solar generation.

18

19

20

5. Can a SolarCity customer cancel its normal electric service?
No. SolarCity provides customers with grid-tied photovoltaic solar systems. The systems only
produce a portion of the customer's overall electricity demand and do not produce electricity at
night. Therefore the customer must remain connected to the utility grid for the majority of their
electricity needs.

21

22

23

24

6. Does SolarCity compete against public service corporations?
No. SolarCity is not an electric utility/public service corporation. The systems that SolarCity
finances and installs do not replace the customer's need for service from their traditional utility.
SolarCity offers a completely different set of products and services than a traditional public
service corporation.

25

26

27

28

7. Do you compete for customers with other solar providers and in particular how did
you secure the schools at issue in this Application?

Yes. SolarCity is merely one of several solar installers/integrators and therefore must compete
vigorously with other companies to win customers. The schools in this Application issued
Requests For Proposals ("RFP") which allowed any number of companies to compete for their
business based on the most qualified and lowest cost response.
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2

3

8. What is the primary reason in your opinion that SolarCity won the Scottsdale RFP?
SolarCity was the most qualified provider that offered the lowest cost option. In particular,
SolarCity was able to offer the Scottsdale District a solar system Mth zero up-front capital
expenditures at a price that would save them significant amounts of money over the life of the
system. SolarCity was able to offer these benefits by proposing a Solar Services Agreement.

4

5

6

7

8

9. Please explain how a Solar Services Agreement Works.
An SSA is a third party financing arrangement which allows SolarCity and a third-party investor
to finance, install, own, operate and maintain a solar system for the benefit of and located on a
customer's property with no up-flront capital expenses to the customer. This is only possible
because the SSA structure allows So1arCity and the investor to capitalize on the available federal
tax incentives. The typical characteristics and structure of SolarCity's SSA for schools, non-
profits, and governmental agencies are as follows:

9

10

11

12

13

14

15

16

17

18

19

20

21

22

The Customer gives SolarCity access to its property to install the solar panel system,
SolarCity provides the customer with the financing, design, installation, operation and
maintenance of a solar panel system on the customer's property, the terms of which are
described in the SSA;
The customer pays has no upfront costs for the acquisition, installation, or maintenance
of the solar panel system,
The Customer becomes the owner of all electricity produced the moment the electricity is
produced,
SolarCity retains initial ownership and "use" of the system as defined in the Federal tax
code, thus allowing them to capitalize on the available tax incentives which would
otherwise be stranded,
The Customer makes payments to SolarCity for the equipment and related maintenance
thereof, and such payments are calculated in relation to the amount of electricity the
system produces,
SolarCity provides a buyout option to the customer for the entire solar panel system in
years six (6), ten (10), and fifteen (15) ;
While the electricity that the solar panel system produces results in a reduction of the
customer's overall demand from the electric utility, the customer must remain connected
to the utility grid; and
SolarCity installs the system pursuant to all applicable codes and regulations and must
meet the requirements for interconnection to the utility. All activity in this regard is on
the customer's side of the meter.23

24

25

10. What services does SolarCity furnish under an SSA?
SolarCity finances, designs, constructs, owns, operates and maintains the solar system for the
benefit of the customer.

26

27

28

11. Why is an SSA necessary for non-profit customers?
In order for non-profit entities to be able to adopt solar systems they must reduce the extensive
up-front costs for such equipment in order for the systems to be economically viable. Therefore
these entities must find a way to capitalize on the available Federal tax benefits for solar systems.
Without these benefits the systems are simply cost-prohibitive. Because non-profits are tax-
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1
exempt, their solar systems must be owned and "used" by a third party entity in order to realize
Federal tax incentives. The SSA financing structure was developed in part to specifically
address this problem.2

3

4

5

6

12. What are the available Federal tax incentives for solar systems and when do they
expire?
30% Investment tax credit runs thru December 31 St, 2016, it is then reduced to 10%
50% first year bonus depreciation is part of the American Recovery and Renewal Act of
2009 and it expires on December 3 let, 2009
Modified Accelerated Cost Recovery System ("MACRS") depreciation-currently not
scheduled for expiration7

8

9

10

13. Are these tax incentives available to non-profit customers?
As mentioned above, non-profit entities are tax exempt and thus cannot directly benefit from tax
incentives. In order to make solar systems economically feasible they must find a way for a third
party to benefit from these tax incentives and pass the savings on. The SSA financing structure
accomplishes this goal.

11

12

13

14

15

16

17

18

19

14. Is there any other economical way for these entities to adopt solar systems? If not,
why not?

No. The IRS rules make it very clear that an SSA is the only way for a non-profit to adopt solar
while allowing a third party to capitalize on the available tax incentives. If a non-profit entity is
the lessee or owner of a solar system then they are considered the "user" of the system, and the
IRS M11 not allow tax credits to be taken for that system. However the IRS has stated that if the
non-profit is simply paying a third party owner a fee based on the amount of power produced
from the system (i.e. an SSA), then the third party owner will be considered the "user" and thus
can take advantage of available tax benefits (See SEIA Tax Manual § 1.1.3, attached hereto as
Exhibit B); (See also the IRS Code § 50 (b)(3) [(26 U.S.C. § 50(b)(3)1, attached hereto as
Exhibit C). The SSAs at issue in this Application were structured to comply with these
requirements. The IRS will simply not allow a different structure where the end user is a non-
profit entity.

20

21

22

15. What is the primary purpose of an SSA?
The primary purpose of an SSA is to provide financing for the adoption of a solar system with
zero up-front capital costs by allowing a third party to capitalize on available Federal tax
incentives that would otherwise be lost.

23

24

25

16. If the primary purpose of an SSA is financing, why is the pricing structured on a
$/kwh basis?

The IRS has indicated that any other pricing structure runs the risk of being considered a lease or
a purchase and therefore runs the risk of not qualifying for the tax incentives.

26

27

28

17. How is your SSA pricing determined?
SolarCity assesses all of the costs associated with building a project such as panels, inverters,
design, labor, balance of system, permitting, regulatory, environmental, legal costs, and project
finance. Then all of the associated benefits of the system are analyzed, which may include
customer payments, rebates, tax credits, Renewable Energy Credits, host customer credit risk,
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1
cost of capital, timing of payments, etc. All of this is considered to arrive at the final price,
which as mentioned above is expressed in S/kwh to comply with IRS requirements.

2

3
18. Does the SSA contract provide options for the customer to purchase the system? If

so, please explain these options.

4
Yes. The SSA allows the customer to purchase the system at years 6, 10 and at the end of the
SSA term (year 15).

5

6

7

8

19. The SSA contains a table of "termination values"; please explain these and how they
differ from the buy-out amounts

The termination values are what the customer pays if they breach the contract. These amounts
allow SolarCity to be made whole if the customer does not live up to their end of the bargain.
These amounts are completely different from the buy-out option amounts which can be exercised
at the specified times if the customer is in good standing under the SSA.

9

10

11

12

20. Please explain how utility rebate incentives and Renewable Energy Credits are dealt
with in the SolarCity SSA.

The SolarCity SSA contemplates that all RECs will be transferred by So1arCity (and/or the
customer) to the host utility to allow them to comply with their renewable energy mandates. In
exchange, the utility will pay SolarCity any applicable incentive rebate payments.

13

14

15

16

17

18

21. The SSA contains a provision entitled "rebate variance"; please explain how this
provision operates.

This provision allows SolarCity to re-price the SSA if the utility rebate amount is lower than
anticipated. For example the SSAs in this application anticipate a rebate of $.l87/kwh which
allows SolarCity to offer the SSA at $.11/kwh. If the actual rebate offered by the utility is lower,
however, SolarCity must compensate for this difference by raising the price. Charts of how the
prices are affected by various rebates are included as Exhibit C to this testimony. The rebate
variance provision also allows the customer to cancel the SSA if the resulting price is
unacceptable.

19

20
22. What provisions of the SSA are likely to change if used for other non-profit

customers?

21
The only provisions likely to change would be related to system size, customer details, price, and
payment terms.

22

23

24

25

26

27

28

23. Is everyone a suitable candidate for a SolarCity system or a SolarCity SSA? If not,
why not?

No. A customer for an SSA could be unsuitable for a number or reasons:
• The potential site does not have sufficient roof or ground space to mount a system
• The potential site is not properly oriented to capture sunlight or is significantly shaded
• The potential site's zoning restrictions will not allow a system
• The site's existing infrastructure is inadequate
• The potential customer will not be able to realize sufficient energy savings to justify a

system
The customer's credit is not acceptable to So1arCity•
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1

2

24. Will investors currently finance SSAs in Arizona? If not, why not?
No, because it is uncertain whether SSA providers will be regulated as public service
corporations in AZ. So1arCity's investors are unwilling to invest on systems based on the risks
and potential costs of regulation.

3

4

5

6

7

25. What would be the likely effect of industry regulation in AZ on SolarCity and on the
participation of 31'd party investors?

Regulation is likely to drive out ntunerous, if not all, solar providers from the State of Arizona.
SolarCity's profits and its investor's returns would suffer causing them to look to other less
expensive States for solar investment. The bottom line is that the customer, if they had any
options left, would pay more and have far fewer providers to choose from. It would be
devastating for the advancement of solar in the Arizona.

8

9

10

11

12
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PRE-FILED DIRECT TESTIMONY OF DAVID PETERSON

ON BEHALF OF SOLARCITY

2
August 20, 2009

3

4
SolarCity ACC Application -Testimony of David Peterson, Assistant Superintendant for
Operations, Scottsdale Unified School District

5

6

1. What is your name and occupation?
David Peterson, Assistant Superintendent for Operations

7

8

2. Tell me about your educational background and relevant work experience?
School Facilities and Finance for 15 years

9 3. What is the nature of the District's relationship with SolarCity?
They will supply and operate a solar p.v. system for the District

10

11

12

4. Why did the District decide to pursue solar energy?
Due to the lack of funding by our Legislature we can not afford utility rate increases, and this
allows us to have a constant, competitive rate.

13
5. Please describe the process by which the District selected SolarCity.

14 The District did a request for proposal (RFP) and evaluated all respondents with a two-step
process.

15

16 6. Did the District have other offers from competitors?
Approximately how many? Yes. There were five offerors.

17

18
7. What was the primary reason for selecting SolarCity and the SSA financing

arrangement?
The SSA and no upfront costs were critical components in making an award.19

20 8. Without an SSA would the District be as likely to adopt solar systems? If not, why
not?

21
Without the SSA we could not do this.

22

23
9. If SSA financing is approved how many systems is the District likely to adopt in the

next 5 years? What about without SSA financing?
We could install 10 systems in the next five years if the SSA is approved.

24

25

26

10. Does the District expect to realize significant savings from the systems at issue in
this Application?

Yes the District expects to realize significant savings that will increase in direct proportion to the
increase in our utility rates.

27

28 11. Could the District realize the same savings without SSA financing?



1
No. The prohibitive up-front costs of solar without an SSA would not allow the District to
realize similar savings.

2

3

12. Did SolarCity adequately and accurately explain the SSA contract to the District?
Is the District comfortable with the SSA provisions?

The District has had its Legal counsel review the SSA and we fully understand its provisions.
4

5

6

7

8

13. Does the District feel that the proposed SSA arrangement requires oversight from
the Commission to protect the Districts interests?

No. If we owned the system ourselves we would not be regulated. Our public interest is
adequately protected by the RFP process and market competition. Regulation is likely against
the public interest because it would increase costs and therefore decrease savings. Future
responses would be limited due to regulation and prices quoted would be at a higher price due to
the costs associated with regulation.

9

10

11

12

13

14

15

16

17
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27

28
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EXHIBIT A



Here is a drawing from the Solar Alliance data response:
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And here is one from SolarCity's website:
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Solar Panels

Electrical Cabinet

Solar system components work together to power your business with clean energy from the

sun.

Solar Panels

Solar panels are installed on your roof or adjacent structure. These panels are made up of

photovoltaic (PV) cells, which convert sunlight into DC power.

8 Inverter

The DC power from the solar panels is sent to an inverter, where it is converted into AC

power, or standard electrical current used to power your facility.



~EIectricaI Panel

Utility Meter

AC power travels from the inverter to the electrical cabinet, often called a breaker box.

This power is then available to service all of your electrical needs.

The utility meter continually measures your electrical supply; when your solar system

produces more power than you need, the meter literally spins backwards, accumulating

credits with the utility company that will offset your next bill.

Learn More about Utility Billing

Utility Grid

Your business remains connected to the utility grid to supply you with electricity when

you need more power than your system has produced, such as at night.

SolarGuard Solar Monitoring®

SolarGuard allows you and SolarCity to continuously monitor solar energy production and

make sure your system is running at optimal performance. If production levels dip below

normal, SolarCity will alert you and help remedy the situation.

*PowerGuide""' Energy Monitoring

PowerGuide continually monitors your business' electricity usage. With a clear picture of

your electricity patterns and recommendations from SolarCity, can better manage your

energy consumption and reduce operating expense.
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The US tax code is a perpetually moving target, and future rulings and code adjustments by the IRS, the courts or

Congress may alter the Interpretation of the law. We endeavor to ensure that this document is up to date at the

time of printing; make sure that you have the latest copy

Version Guide

1.0 - Released January 27, 2006

Initial interpretation of the code is based on legislative language and intent, and existing precedent, especially for

the commercial tax credit. Includes existing tax forms as a guide only

1.1 - Released March 10, 2006

Includes Improved explanation of acquisition vs. construction for solar equipment.

incorporates new state taxation office interpretation of commercial solar Installations under the Hawaii

state tax credit.

Includes new discussion of model homes.

Typographical correction in Commercial Tax Credit Section 11, Example it e

We do not anticipate that the IRS will issue specific regulations on the solar tax credits In the near term.

SEIA will monitor this situation closely and will offer an updated version of this guide with current and

valid IRS forms If the IRS does develop rules for implementing the solar tax credit.

1.2 - Released May 26, 2006

•

•

Reflects new legislative changes to the Hawaii state tax credit.

Reflects new information on utility eligibility for credits.

2.0 - Released October 21, 2008
•

•

•

•

Reflects first comprehensive update of the original guide.

Broadens focus beyond tax credits so to cover depreciation.

Adds new sections about how tax benefits are "monetized" by developers who cannot use them.

Reflects changes to the tax code as a result of the "Emergency Economic Stabilization Act" in

October 2008 .

3.0 - Released May 21, 2009

•

1

Reflects changes to the tax code made by the 'American Recovery and Reinvestment Act" in

February 2009.

Adds new sections on depreciation, Treasury grants in lieu of tax credits, tax credit bonds, federal loan

guarantees, a new investment tax credit for manufacturing facilities and answers to a list of

frequently-asked questions.

SEIA Guide to Federal Tax lnoentlves forsolar Ene1rg\4 Version 8.0 • © SEIA 2009
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This manual has been prepared by Chadboume & Parke LLP and is brought to you by the mem-

bers of the Solar Energy Industries Association (SEIA). If you are not a member of SEIA, we hope

you will join at htm./ .seia.org/cs/membershio.

Redistribution and copying of any portion of this manual are prohibited without the prior written

consent of SEIA. Although the information In the manual Is Intended to be current as of April 2009,

SEIA Md<es no warranty or guarantee of any kind that It is correct, complete or wholly up-to-date.

Please note that this manual is Intended to provide only general guidance. You should not rely

upon or construe the information In this manual as legal advice, and you should not act or fail to

act based upon the information herein without first seeking professlond counsel from a competent

specialist. Reliance on this manual will not prevent the Internal Revenue Service (IRS) from lmpos-

ing penalties if it rd<es a different yew of the law. Readers are strongly urged to obtain specltic

advice from a tax specialist, as the us tax code is complex. Interpretations of tax law are frequently

established based on the merits of indmdual cases that come before the IRS, as opposed to pre-

conceived rules.

Please also note that, by providing this manual, neither SEIA nor Chadboume a Parke is provide

In, or intending to provide, you or any other reader of this manual with legal advice or to establish

an attorney~cllent relationship with you or any other reader of this manual. To the extent you have

questions concerning any legal Issues, you should consult a lawyer: Neither SEIA nor any member

of SEIA nor Chadboume & Parke shall be responsible for your use of this manual or for any dam-

ages resulting therefrom.

SEIA Gide to Fed ad Tax Incentives for Solar Energy Version a.0 • © SEIA2009
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sErASolor Energy
Industries
Associotion®

805 15th Street, NW Suite 510

Washington. DC 20005

(202)682-0556

May21, 2009

To the Solar Energy Industry and Users:

This is an exciting time for the solar energy industry In the Unlted States.

In October 2008, Congress passed, and the President signed, legislation that

extended the 80-percent federal solar tax credits for eight more years. In February

2009, Congress took steps in an economic stimulus bill to increase the supply of

capital flowing into the renewable energy sector. The U.S. is poised to become the

global leader in solar energy and the solar energy industry Is projected to create

more than 440,000 jobs and unleash more than $826 bllllon In investment by 201 e.

Several improvements to the solar tax credits were made in the "Emergency

Economic Stabilization Act" in October 2008: the $2,000 cap for tax credits on

residential solar electric Installations was eliminated, creating a true 80-percent

residential tax credit (effective for property placed In service after December so ,

2008) The prohibition against utilities benefiting from the tax credit was removed

and dternatlve minimum tax (AMT) fliers, both businesses and Individuals, are now

allowed to take the credit.

The "American Recovery and Investment Act (ARRA)" in February 2009 made

several enhancements to the existing incentives and embraced several new policies

designed to support solar energy and other renewable energy technologies.

These changes will help address the solar financing challenges caused by the weak

credit and tax equity markets. The stimulus bill authorized the u.s. Department of

Energy to guarantee repayment of loans to build new renewable energy projects.

manufacturing facilities that make components for such projects and transmission

lines. A project must start construction by September 2011 to potentially qualify

for loan guarantees. The stimulus also directed the u.s. Treasury to pay the cash

equivalent of the Investment tax credit to owners of renewable energy projects that

are completed in 2009 or 2010 or that start construction in those years and are

completed by 201 e. The stimulus bill provided a new 80% tax credit for building

manufacturing facilities that make products like solar panels for the new green

economy It authorized a series of new tax credit bonds that can be issued to build

SEIA Guide to Federal Tax Incentives for Solar Energy, Version 3.0 • © SEIA 2009
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renewable energy projects and manufacturing facilities. The lender must pay taxes

on the interest it receives, but it receives tax credits from the federal government

that offset most or all of the Income taxes that would otherwise have to be paid

on the Interest. The bill also eliminated a rule that the investment tax credit was

subject to reduction to the extent a project benefited from tax-exempt flnandng or

subsidized energy Glancing.

To reflect these significant changes, SEIA and Chadbourne & Parke LLP revised the

SEIA Solar Tax Manual In May 2009. We expect further agency guidance for new

ARRA Provlslons this summer and plan to update this guide

to reflect that guidance.

This major revision of SEI/18s Sola Tax Manual will serve as an Important resource

as you begin your research into how to take full advantage of federal solar

incentives. This is only a starting point. This guide should not be your only

resource as you conduct your research. It is vital that you contact a local Tex

attorney for legal counsel.

Sincerely

8 4
Rhone Res cf

President

Roger Enid

Chairman

Les Nelson

Solar Thermal Division Chair

Jeff Wolfe

Photovoltalcs Division Chair

J 41. ll'IovK
Fred Morse

Utility-Scale Solar Power Division Chair

Laura Jones

Solar Advocates Division Chair

SEIA Guide to Federal Tax Incentives for Solar Ensfem Verslon 8.0 • o SEIA 2009
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Executive Summary
The u.s. government encourages investment in new solar equipment by offering tax credits, tax

deductions and grants. Homeowners installing solar equipment potentially qualify for a tax credit.

Businesses potentially qualify for both a tax credit or the cash equivalent and the ablEty to deduct

most of the equipment cost on an accelerated basis over five years. For badnesses, the subsidies

are worth roughly 56% to 58% of the cost of the equipment. For homeowners, the subsidy is

worth 30%.

The SEIA Gulde to Federal Tax Incentives for Solar Energy provides detailed Information

about how the Incentives for both commercial and residential applications may be claimed. Key

considerations In calculating the value of federal Incentives for a solar project include:

What types of solar equipment are "eligible property" for each of the Incentives;

Amount of the incentives:

Conditions for a system to meet the definition of "placed in service," which is important

because the tax subsidies are claimed in the year that equipment goes Into service;

Project timing Issues arising because the tax credits, although long~tam, are still not

permanent;

The ownership structure of the project; and

The effect of rebates, state tax credits and other subsidies on the federal tax benefits.

There may be tradeoffs for developers who take advantage of tax~exempt financing or other forms

of government help that fall under the heading "subsidized energy financing." Use of these may

lead to a reduction In the federal tax subsidies for the project. There is no longer any reduction

in tax credits or cash grants for spending on a project after 2008. However; use of tax-exempt

financing will adversely affect the depreciation that can be claimed on a commercial project.

Most project developers are not in a position to use the tax subsidies and must enter Into

transactions to "monetize" the tax subsidies, or convert them Into cash that can be used to help

pay the project cost, There are many misconceptions In the market about who Is an appropriate

counterparty for such a monetization transaction. For example, passive loss and at-risk rules in the

U.S. tax code make it hard for individuals or smaller corporations to use the tax subsidies. They

are not an appropriate counterparty.

Care must be exercised when entering into transactions with schools, municipal utilities, some

electric cooperatives, government agencies, charities and other tax-exempt organizations. Solar

equipment cannot be leased to such entities and still claim the fun tax subsidies. However; a

developer can sign a power contract to supply electricity to such an entity. Care should be taken

to make sure that what looks in form like a power contract is in fact one in substance.

SElA Guide to Federal Tax Incentives for Sola Energy Vbzsion 3.0 © sEtA2009
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The IRS has rules for treating some arrangements as leases even though they are documented to

look like power contracts .

Commercial projects that qualify for a tax credit will have the option during 2009 and2010 -- and

in some cases after 2010 - to forego the tax credit and receive the cash value from the U.S.

Treasury instead. This option to trade in tax credits for cash is a temporary measure meant to

help keep renewable energy development on track during 2009 and 2010 when the economy is

expected to remain weak.

This manual is organized in seven sections. The erst section covers general project issues, as well

as Issues that are unique to the commercial credit. The second section covers Issues specific

to the residential credit. However; rt is recommended that readers who intend only to take the

residential credit still read through the first section on the commercial credit.

At the end of these first Mo sections, the guide provides workbook examples for calculating the

value of the commercial and residential Tex credits under different project conditions.

The remaining sections address tax Qredit bonds, new loan guarantees that may be available for

commercial solar Drolects through the U.S. Denartmertt of Energy. a tax Qredit that enoouraoes

construction of new factories to make solar Danels. inverters and other oomoonents for renewable

enerav oroleqte. state tax considerations and frequently-asked ouestlons.

SEIA Gulde to Federal Tax Incentives for Solar Energy, Version 8.0 o SEIA 2009



I

I

Table of Contents

Section 1. Commercial Solar Tax Benefits in Detail

1.2 Placed In Service

1.1 Eligible Property

1.3 Tax Basis

1.4 Effect of Rebates, Buydowns, Grants and Other Incentives

1.1 .1 Types of Eligible Property

1.1 .2 Are of Eligible Property

1.1 .8 Use of Eligible Property

1.1 .4 Original Equipment Manufacturer and Integrated Equipment

1.2.1 General Requirements

1.2.8 Power Plants

1.2.2 New Businesses

1.2.4 "Daily Operation" as a Condition for Meeting the Requirement

1.4.1 Incentives That Reduce the Tax Basis

1.4.2 Incentives That Do Not Reduce the Tax Basis

1.4.3 Subsidized Loans and Financing

1.4.4 At-Risk Limitations on Financing

1.1 .1 (a) Photovoltaics and Concentrating Solar Power Plants

1.1 .1 (b) Solar Thermal Systems

1.1 .1 (c) Solar Llghting

1.1 .1 (d) Passive Solar Systems

1.4.3 (a) Calculation Method

1.4.3 (b) Tax~Exempt Financing

1 .4.3 (c) Subsidized Energy Financing

1.4.8 (d) Tax-Exempt or Subsidized Energy Financing and Depreciation

Version

5

2

3

3

5

2

4

3

2

3

6

2

5

1

G

7

6

7

8

10

11

11

12

11

12

2009

i



1.5 Cash Grants in Lleu of Tax Credits

1 .7 Project Tlmlng Issues

1.8 Project Ownership Considerations

1.6 Depreciation

1.9 Applying the Credit to Taxes

1 .10 Recapture of Credit Taken in Prior Years

1.11 Impact of Credits and Cash Grants on Depreciation Calculations

1.12 Claiming the Credit or Cash Grant and IRS Forms

1.13 Commercial Solar Tax Credlt Examples

1.8.1 Sale-Leasebacks

1.8.2 Partnership Flips

1.8.3 Inverted Pass-Through Leases

1.8.4 Power Contracts

1.8.5 Prepaid Servlce Contracts

1.8.6 Regulated Utilities

1.8.7 Model Homes

1.8.8 Passive Loss and At-Risk Considerations

1.7.2 Progress Expenditures

1.7.1 Transition Issues for Some Projects

1.6.1 Asset Breakdown
1.6.2 Basis Reduction
1.6.8 Depreciation Bonus

1.9.1 Alternative Mlnlmum Tax and Floor

1.9.2 Carryback and Carryforward of Tax Benefits

1.10.1 General Recapture Rules
1.10.2 Recapture Rules for Nonrecourse Financed Projects
1.10.3 Recapture Rules for Partnerships

1.7.1 (a) Self-constructed Projects

1.7.1 (b) Acqulred Pro}eots

SEIA

19
20
21
22
22
23
23
24

24

i s

17

18
17

14

15

15

18

16

24
25

14

16

25
26
26

25

27

28

27

2009NBS



r

2.4 Tax Basle

2.2 Amount and Cap

2.3 Placed In Service Requirement

2.1 Eligible Property

Section 2. The Residential Solar Tax Credit in Detail

2.5 Effect of Loans, Grants, and Rebates on the Credit Amount

2.6 Project Tlmlng Issues, Transition Issues
and Progress Expenditures

2.8 Special Rules

2.7 Taxpayers Subject to AMT

2.9 Residential Credit Examples

2.1 .1 Types of Eligible Property

2.1 .2 Certification Requirement for Solar Water Heaters

2.1 .3 Used Equipment

2.1 .4 Use of Eligible Property

2.1 .5 Eligibility of Property that is a Structural Component of a Roof

2.2.1 Cooperatives

2.2.2 Condominiums

2.4.1 Effect on Calculating Tax Basle In a House

2.8.1 Occupancy Restriction

2.8.2 Business Use

-4 I 0009

SI

82

33

38

32

31

32

82

30

30

30

31

30

31

SO

33

34

84
34

34



Section 4. Federal Loan Guarantees

3.3 Recovery Zone Bonds

8.2 Bulld America Bonds

Section 3. Tax Credit Bonds

3.4 Qualified Energy Conservation Bonds

Section 5. Manufacturing Tax Credit

3.1 CREBs

Section 6. State Tax considerations

Section 7. Appendix

7.1 Frequently-Asked Questions

Biography of the Author

' nan nitn 1001

I

r-4 .». nm no WQIQOOOQMOOOOQQOOOQQ

104

39

40

88

87

37

36

40

36

41

41

45



4»

4

SEIA Solar Bow
lndusffln
Asaoc!aFon°

Section 1.
Commercial Solar Tax Benefits in Detail
The commercial solar tax credit is In section 48(a) (energy credit) of the U.S. tax code.

The commercial solar credit Is 30% of the "basis" that a company has invested in "eligible property"

that is "placed in sennce" during the period 2006 through 2016. The commercial credit will drop

to 10% of the basis for property put into service after December81, 2016, and the residential

credit will drop to zero for properly put Into service after that date, unless the deadline is extended

again by Congress. A tax credit is a dollar-for-dollar reduction of the Income taxes that the person

claiming the credit would otherwise have to pay the federal government.

Determining what constitutes "eligible property," when It is "placed in service," and what Is the

"basis" In the property are among the keys to calculating the value of the commercial solar tax

credit. Each of these tans, along with additional special considerations, are discussed in detail in

the following paragraphs.

The same solar equipment that qualifies for the commercial tax credit can usually be depreciated

over five years on an accelerated basis. meaning the cost of the equipment can be deducted and

the deductions are front loaded. When a 30% tax credit Is claimed, only 85% of the equipment

cost is subject to depreciation. The depreciable basis must be reduced by one half of the solar tax

credit. The special depreciation allowance for solar equipment is in section 168(e)(3)(B)(vi)(l) of the

US tax code.

Solar equipment placed In service in 2008 and 2009 qualities for a "depreciation bonus." The

owner can deduct half its depreciable "basis" In the equipment immediately. Since only B5% of

the basis in equipment on which the 80% tax credit has been claimed can be recovered through

depreciation, the depreciation bonus allows 42.5% of the equipment cost -- half of 85% -- to be

deducted immediately. The other half Is depreciated over five years. (See section 1.6.3.)

The owner of any commercial solar project placed in service in 2009 or 2010 -- or that starts

construction during 2000 or 2010 and Is completed by2016 -- has the option to forego the tax

credit and receive a check for the cash value from the US Treasury. The owner would qualify for

the same depreciation as If the owner claimed the tax credit. (See section 1.5.)

1 SEEIAGuide toFederal Tax Incentives for Solar Energ3¢ Verslm 8 . 0  •  ©  SBA 2009
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1.1 Eligible Property

1.1.1 types of Ellglble Property

The commercial solar credit may be claimed for spending on two types of equipment including

spending on Installation costs, like labor:

1. "[E]qulpment which uses solar energy to generate electricity, to heat or cool (or provide

hot water for use in) a structure, or to provide solar process heat, excepting property

used to generate energy for the purposes of heating e swimming pool," and

2. "[E]qulpment which uses solar energy to illuminate the Inside of a structure using flber-

optlo distributed sunlight."

1 .1 .1 (a) Photovoltaics and Concentrating Solar Power Plants

All equipment associated with a photovoltaic or concentrating solar power system Is eligible

property for the credit. The key word Is "equipment." If the system includes a building, a

credit could not be claimed on the cost of the building. Roofs are sometimes replaced

when photovoltaic panels are installed on top of a building. The tax credit cannot normally

be claimed on the cost of the roof. Structures that hold up photovoltaic panels -- for

example, over a parking lot ~~ may or may not be eligible equipment. They are normally

considered part of the solar system on which the tax credit can be claimed as long as

the solar array Is designed primarily with electricity generation in mind and any other use,

like providing shelter; is merely incidental. IRS regulations expldn that eligible equipment

includes storage devices, power conditioning equipment and transfer equipment.

However; where batteries or other storage devices are used, the credit can only be claimed

on such devices that store solar-generated electricity and

not electricity drawn from the grid.

The commercial solar credit can only be claimed on the equipment In a solar power plant

up to the transmission stage. Thus, no credit can be claimed on a radial line or substation

to move the electricity from the power plant to the grid. The statute suggests that no credit

can be claimed at all if any electricity from the solar equipment is used to heat a swimming

pool.

1 .1 .1 (b) Solar Heating and Cooling Systems

The commercial credit can be claimed on equipment that is part of a solar heating or

cooling system, but only If at least 75% of the energy used to run the system comes from

the sun. If the energy source is at least 75% sunlight and also relies upon an additional

SEIA Guicte to Federal Tax Inoentwes for Solar Energy Version 8.0 » 0 SEIA2009 2
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fuel source, then there must be an allocation based on the mix of energy in the year the

system is first put into service. (The relevant year is the tax year of the company cldming

the credit.) For example, if 10% other energy is used in the year the system is first put

into service, then the solar tax credit can be osculated on 90% of the cost. However; a

d in the solar energy use below 90% in any of the next four years would lead to the IRS

recapturing part of the tax credit claimed. (See section 1.10 for more on recapture.) The

opposite is not true: an increase In the amount of solar energy used Ina later year will not

allow the company to claim an additional tax credit.

1.1 .1 (c) Solar Lighting

All equipment associated with fiber-optic solar lighting systems qualifies. but only If put into

service during the period 2008 through 2016. Solar tube~type systems do not qualify.

1.1 .t (d) Passive Solar Systems

Passive solar systems do not qualify IRS regulations define passive solar systems as ones

that use "conductive, convective, or radiant energy transfer." The IRS gives as examples

of such systems: greenhouses, solariums, roof ponds, glazing, and mass or water Trombe

walls. In systems that include both eligible property and passive solar equipment, the credit

can only be claimed on the portion of total spending associated with the eligible property

1.1 .2 Age of Eligible Property

The equipment must be new to qualify for a commercial solar tax credit. The tax credit can only

be claimed by the first person to use the equipment. A company that buys a refurbished solar

installation may be able to treat it as new If the vendor has put enough money into upgrading it.

The Internal Revenue Service applies an "80-20 test" to determine whether equipment has been

so extensively modified that it is essentially a different piece of equipment. The test is A + B,

where A is the value of the used parts retuned from the original equipment and B is the cost of the

improvements. If B is more than 80% of the total A + B, then the equipment will be considered

brand new. The improvements include labor to Install the equipment.

1 .1.a Use of Eligible Property

Equipment must be used in the United States to qualify for a commercial solar tax credit. in

addition, commercial solar tax credits cannot be claimed on equipment that is "used" by someone

who is not subject to U.S. income taxes.

Thus, "use" of the equipment by a school, municipal utility, government agency, charity or other

a SEIA Guide to Federal Tax Incentives for Solar Energy Vbnslon a.o • © SEIA2009
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tax-exempt organization (unless the equipment is used In a taxable side business) or In some cases

by an electric cooperative wm rule out a credit on the equipment. This means that solar equipment

cannot be leased to such an entity A lessee "uses" the equipment It is leasing. However; a lease

with a ten'n of less than sb months does not count as a "use." The credit is calculated In the year

equipment is first put into service. ineligible use of the equipment at any time during the first five

years would cause part of the tax credit claimed to be recaptured. (See section 1.10.)

The key when dealing with such an entity is to sign a contract merely to sell it electricity Someone

who merely buys electricity from solar equipment owned by someone else Is not considered to

"use" the equipment. Care should be taken to make sure the contract Te not characterized by

the IRS as a lease of the solar equipment In substance even though It looks in form like a power

contract. (See sections 1.8.4 and 1.8.5 for more detals and consult a tax attorney for project

specific applications.)

Electric utilities were not able to claim the tax credit on solar equipment that they own or lease

and that was put into service before February 14, 2008. The credit could not be claimed before

then on any solar equipment used to generate electricity that is sold at rates that are regulated on

a rate-of-return basts. Congress removed the restriction in October 2008 and made the credit

retroactive to the previous February

1 .1 .4 Original Equipment Manufacturer and Integrated Equipment

A billboard or highway warning sign does not qualify for the credit, even if powered by sunlight,

but the cost of a distinct device that generates electricity from sunlight to illuminate the sign would

qualify Similarly a livestock pump would not qualify, but a PV attachment designed to drive the

pump would; a careful and conservative allocation of cost between solar and non-solar equipment

must be made.

The credit belongs to the customer who places the equipment in service, not to the manufacturer

or Integrator of the final device. The credit is claimed by the owner of the equipment after the

equipment is placed In service. Except in rate cases, a mawacturer or vendor holding equipment

out for sale does not place it In service.

SEIA Gulde to Federal Tax Incentives forSolar Energy Version a.0 • © SEIA 2009 4
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1.2 Placed in Service

1.2.1 General Requirements

Equipment is considered "placed in sewlce" once It has beat fully Installed and delivered to the

owner and is capable of being used by the owner for its intended purpose. Ordinarily four things

must have happened for this to be true:

The equipment must have been delivered and physical construction or Installation on

site must have been completed, although contractor personnel can remain at the site to

handle minor tasks like fixing punch list items.

• The taxpayer must have taken legal title and control over the equipment.

The taxpayer must have the licenses and permits needed to operate It. Thus, for ex-

ample, In states where a building owner is not allowed legally to turn on a solar system

until the [old utility has inspected the system and declared it safe for use, the system

is not normally in sauce until a latter has been received from the local utility authorizing

"parallel operation" with the grid.

Pre-operational tests must have demonstrated that the equipment can serve its In-

tended function. ("Pre-operational" means before the equipment ts put to use.) Other

testing to determine whether the equipment can operate at the design capacity and to

Identify and eliminate defects can occur after the equipment is already operating.

Equipment bought off the shelf is usually assumed to be in workable condition. Solar equipment

sold in a ready-to-use state (e.g., solar-powered wamlng devices, pumps. etc.,) as opposed to

that which is constructed on site (ah with a typical solar rooftop system) is ordinarily considered to

be placed in service immediately upon purchase and installation.

1.2.2 New Businesses

The "placed in service" requirement is different for a taxpayer entering a new business than for a

taxpayer already in that business. In the case of someone going into a new business, the courts

have held that he or she must actually have put the equipment to use - It is not enough merely to

show it was capable of operating!

1. See, e.g., Piggly Wiggly Souther. Inc. v. Commissioner. 84 TO789 (1985) (refrlgaators Installed In new stones not In service anti

tea stores opened to oustomels); Genera! Counsel Manorandum 37449 (March 8, 1978) (iaeqnayer aheadyin the Nude or badness does

not have to use equlpmwt beicae it Is deemed h service. unlike taxpayers entering a new budnesa).
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1 .2.a Power Plants

Utility-scale power projects that will sell electricity via the grid must have been synchronized with

the grid before they are considered in service. They must be able to deliver their electricity to

market.

1.2.4 "Daily Operation" as a Condition for Meeting the Requirement

The IRS takes the position that equipment must be In "daily operation" to be considered In service?

This is a more oonsavative yew of the law than had by many tax lawyers. In a technical advice

memorandum In 1993, the IRS said a power plant "is considered in daily operation when it is

routinely operating to supply power to the transmission grid for sale to customers." a (A "technical

advice memorandum" Is a ruling by the IRS natlond office to settle a dispute between a taxpayer

and an IRS agent on audit.)

If a solar system is considered part of an "integrated facility," then the rest of the facility must also

be working before any part of It Is In service. An example is a factory where the solar equipment is

the power source, but the factory Is not In a position to turn out product until all three sections of

the assembly line are fully functioning.

1.3 Tax Basis

A company's "basis" is the portion of its investment In eligible property upon which the commercial

solar tax credit can be claimed. It is normally what the taxpayer paid for the equipment, including

the cost of Installation. Thus, for example, r equipment cost $100,000, the solar credit during the

period 2006 through 2016 Is 30% of the tax basis of $100.000, or $80,000.

Interest paid during construction of larger solar projects that take more than a year to build and

cost more than $1 mllllon is added to the basis of the equipment.

Interest paid on loans to acquire other solar equipment and any sales and use taxes paid are

normally deducted when paid and do not add to the basis. However an election can be made

under section 266 of the tax code to fold them into the basis, in which case these expenditures

would have to be deducted over time through depreciation, but they would also enter into

calculation of the commerce solar tax credit.

2. See, e.g.. Private Letter Ruing 9529019 (Apdl 24, 1995) (land6I gas facility not In service tor purposes of section29 coedits until it Is
In 'daily opeaamlon'); PLR 9627022 (April 9, 1998) (same statement); PLR9881006 (Apcl pa. 1998) (same statanent).
a. See Technlcd Advice Memorandum 9405008 (October 16, 1993)

SEIA Gulde to Federal Tax Incent ives for Solar Energ Vers ion 8.0 • © SEIA2009 8
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Nontaxable Rebates from

a State or Utility

(Note: most rebates are

taxable - see below.)

In rare cases, cash received from a state government does not

have to be reported as taxable income. An example - outside

the solar Industry - is where a state reimburses a railroad for

the cost of putting tracks on an overpass so as not to block

traffic on a public highway. The railroad Is no better off with

the overpass than without. It has no income In the sense of an

accession to reedth. It is rare to find such cases.

Utilities in some states pay rebates to customers as an

inducement to Install solar equipment. A rebate from a utility

should ordinarily be considered taxable, except if a rebate Is

paid by a utility to a customer as an inducement to take energy

efficiency measures in connection with adwelllno unit(e.g., an

apartment building). Such a rebate is exempted from tax under

section 136 of the us tax code, and the basis must be reduced

by the amount of the rebate.

As a general rule, all money or value received in a business

setting must be reported as income unless one can point to a

specific section of the US tax code that excludes the amount

from income.
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lrv.*knhics
As:o¢io"on°

1.4 Effect of Rebates, Buydowns, Grants and Other Incentives

State rebates, buydowns, grants or other incentives do not decrease the amount eligible for the

commercial solar credit if the company is required to pay federal income tax on the incentive. The

majority of incentives represent income on which federal income taxes are paid and, therefore, do

not decrease the basis for the solar to>< credit. However; there is a limited class of incentives that

are not taxable; for these incentives, the tax basis must be reduced prior to cdculatlng the credit.

The following table describes different types of incentives and their Impact on the tax basis. If

you are uncertain which category your particular rebate program falls under; we urge you to get in

touch with the state or utility energy program contacts listed atwvvw.dsireusa.org, or contact a tax

attorney for prqlect-specific clarification.

1 .4.1 Incentives that Reduce the Tax Basis

7 SEIAGuide to Federal Tax Incentives for Solar Energlg Vel8ion 3.0 • © SEIA 2009



Taxable State or Noraproiit

Grants, Rebates, or

Buydowns

If you pay federal income tax on money received from a grant

program, you need not reduce the tax basis of your system as

long as the grant is reported as Income. Most grants must be

reported as taxable Income. A company will enjoy a greater tax

advantage by claiming a rebate or grant as taxable income.

Credits Against State and

Local Income Tax

State and local Income tax credits do not affect the tax basis.

Taxable Rebates or Credlts

Funded by a Utility

Rebates funded by a utility are generally treated as taxable

income. and do not affect the tax basis in solar equipment.

Two things used to reduce the tax basis for the credit before

2009. They were If the system cost is pad with help from tax~

exempt financing or "subsidized energy financing."

Tax-exempt financing involves bonds issued by a state or Iocd

government to borrow money for a public project or quasi-

public use. The lenders who buy the bonds do not have to

pay taxes on the interest they receive. "Subsidized energy

financing" is a government program that provides subsidized

financing for energy measures. An example Is where a state

makes direct loans to businesses at below-market rates to help

them finance solar panels.

The IRS ruled that It is not "subsidized energy financing" (see

section 1.4.8) for an Investor-owned utility to make rebates on

electricity bills to homeowners who buy hot water heaters that

use renewable energy in a case where the money the utility

uses for the program comes solely from its own revenues. It

does not matter that the utility was ordered by the state public

sewlce commission to conduct the program. A program is not

"subsidized energy financing" unless It Is a government program

involving government funds.

a

1.4.2 Incentives that Do Not Reduce the Tax Basis

i SEIA
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Taxable Rebates or Credits

Funded by a Utllity (cont.)

Similarly It Is not subsidized energy financing for a federal

utility like the Bonneville Power Administration or Tennessee

Valley Authority to make loans at below»market Interest rates to
customers of utilities to whom BPA or the WA supplies power.

By law, the federal utility must cover its full costs through its

own revenues.

The "American Recovery and Reinvestment Act" in February

2009 eliminated the mile that use of tax-exempt or subsidized

energy financing reduces the tax basis on which the Tex credit is

claimed. The change applies to spending on a project in 2009

or later. Therefore, if construction of a project started in 2008

but was completed later, the tax credit may not be claimed

on the portion of the construction cost that accrued in 2008

and was paid with help from tax- exempt or subsidized energy

financing. It may be claimed on the portion of the cost incurred

In 2009.

Use of tax~exempt financing will still cause the project to have

to be depreciated more slowly. A solar project financed with

tax-exempt debt must be depreciated on a straight-llne basis

largely over 12 years rather than on an accelerated basis largely

over five years. Use of subsidized energy financing does not

affect how a commercial project is depreciated,

State Performance-Based

Incentives

Direct payments by a state to solar producers as an operating

subsidy never caused a reduction in Tex credit basis. Operating

subsidies paid directly to a generator may be a grant, but they

are not subsidized energy y financing. (This assumes that the

Incentives do not have to be repaid.) The IRS has ruled on

a number of occasions that the only finencid assistance that

caused a reduction in the tax credit Is help paying the capital

cost of the project. It Is not subsidized energy financing to

subsidize operating costs.' Subsidized energy financing was e

problem before 2009. It is not a problem for project costs that

are incurred on or after January 1, 2009.

9
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Renewable Energy Credit

Sales or Requirements

Renewable energy credits or "HECS," "green tags," carbon

allowances and other saleable environmental attributes awarded

for using sunlight to generate electricity have no effect on the

commercial solar credit.

Loan Guarantees The IRS said In a private letter ruling that a loan guarantee from

a federal or state agency or a utility is not "subsidized" energy

financing, even if the guarantee looks In form like a direct loan

by the government to the private party. The interest rate on the

loan was the same rate that a bank would charge to lend with a

federal guarantee.

Grants administered

by non-governmentd

organizations and funded

from non-governmental

funding sources

The IRS ruled privately that production incentive payments

delivered by a private charity out of iiunds contributed by

a private utility company did not constitute "subsidized

energy financing."° However; It suggested that the program
might have been viewed as subsidized energy financing if a

government agency administered the program, even If it was

privately funded.°

Generally borrowing money does not adversely affect the basis that a taxpayer has in his or her

solar equipment. It does not matter whether the money to pay for the equipment comes out of the

pocket of the taxpayer or is borrowed; the basis on which the tax credit is calculated Is what the

taxpayer paid for the equipment. Two exceptions to this general rule are:

1.4.3 Subsldized Loans and Financing

5
e

0

•

Private Letter Ruing 200202048
Private Letter Ruilng 85a0004

For spending prior to January 1, 2009, basis had to be reduced to the extent subsi-

dized borrowing in the form of "tax-exempt financing" or "subsidized energy financing"

was used to pay the equipment cost; and

at»rlsk limitations could come into play to limit the credit that can be claimed in situa-
tions where the taxpayer borrows to pay the equipment cost on a nonrecourse basis,

meaning on terms where the lender has no clam against the borrower if he fails to

repay the loan. The only recourse of the lender is to foreclose on the equipment.

section 1.4.4 for more detail.
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The details follow.

1 .4.8 (a) Calculation Method

When either tax-exempt financing or subsidized energy financing Is used to pay equipment

costs that were incurred before 2009, the tax basis In the equipment must be reduced.

The basis reduction Is calculated by putting the cost of the equipment In the denominator

of a fraction. The numerator is the amount of subsidized or tax-exempt financing used to

pay such costs. The fraction Is the percentage reduction in the tax basis. (For example, a

system put In service before 2009 and Financed entirely with Tex-exempt bonds would be

ineligible for the commercial solar credit.)

1.4.3 (b) Tax-Exempt Financing

The IRS defines "tax-exanpt financing" as borrowing through bonds issued by a state or

local government to finance a public or quasi-public project. The holders of such bonds

do not have to pay taxes on the Interest they receive. Thls means a borrower benefiting

from such bonds does not have to pay as high an interest rate as he would otherwise.

Tex-exempt financing can usually be used only for schools, roads, hospitals and other

public facilities. However the US tax code makes 15 exceptions where such financing can

be used for private projects that Congress felt create some public benefits (e.g. privately-

owned sewage treatment plants or sports stadiums). Smaller projects may ds qualify for

linanclng using "small-issue" bonds.

1.4.8 (c) Subsidized Energy Financing

Financing The IRS defines this as "financing provided under a federal, state or local

program a principal purpose of which is to provide subsidized financing for projects

designed to conserve or produce energy." An example of such financing is where a state

offers low-interest loans directly to help pay for renewable energy projects or where the

state makes payments to a bank to buy down the Interest rate on loans that the bank

makes to finance such projects.

It Is important to note that the "subsidized energy financing" is theit'll financing

emended under a government nroaram, not just the cost to the government of the

subsidy The IRS took this position In regulations under the residential energy oredlt that

used to be on the statute books from 1977 to 1990.1

1. Intheexampleglvw bathe IRS, ebarlklent$3.000 to ahomeownerto Install asolarhot wanterheatermd thebankused $500
It received under afederd enelgyconsewation program to reduce the prindpal arnountof theloenthe homeownerhadto Iepalyto
$2,500. The amount of 'Subsidized energy linanclng" in this case was me full $3,000.

11 SEIAGuide to Federal TaxIncentives for Solar Energy Vblsiona.o • o SEQA 2009
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For example, If a commercial customer planning to build a $100,000 project borrows

$80,000 and benefits from an Interest rate subsidy on the loan funded out of a state energy

program, then the basis eligible for the tax credit would be reduced by $80,000 and the

credit would only apply to the remaining $20,000. No basis reduction is required for

spending on a project after 2008.

1 .4.a (d) Tax-Exempt or Subsidized Energy Financing and Depreciation

Use of 1ex~exempt or subsidized energy financing will not reduce the depreciable basis of

a project. However, If Tex-exempt financing is used, the project wm have to be depreciated

more slowly -- largely over 12 years on a straight-line basis.

1.4.4 At-Risk Limitations on Flnanclng

Certain taxpayers may not be able to claim the full cost of eligible property as tax basis immediately

If they borrow on a nonrecourse basis to pay the cost. "Nonrecourse" means the taxpayer has

no personal liability to repay the loan, and the lender looks mainly to the project being financed

for repayment. The taxpayers subject to this rule are individuals (including lndMduals who oh a

project through a partnership or limited liability company treated as a partnership), S corporations

and "closely-held" c corporations. A c corporation Is "closely held" If five or fewer individuals own

more than hat the stock. (The rule does not apply to publicly~held companies. It also does not

apply to a small developer that brings In an Institutional investor as a partner) Such taxpayers

cannot Include in the tax basis any portion of the eligible property cost paid with nonrecourse

financing when calculating their commercial solar tax credit for the year a solar project is placed in

service. For example, If a safar project cost $100,000, but $80,000 of the cost was pad with the

help of a nonrecourse loan, then the tax credit initial basis is $20,000 of the cost.

There are two key exceptions to this rule requiring a basis reduction when nonrecourse financing is

used. These exceptions should apply to most solar projects:

1. If the equipment financed through a nonrecourse loan would have qualified as "solar

energy property" under section 46(c)(8)(F) of the tax code before that section was

reweded in 1990, then the basis reduction is not required. (Solar equipment that

qualifies today for the commercial solar tax credit would have qualified under that sec-

tlon, with the exception of solar hybrid lighting) However, this exception applies only If

no more than 75% of the cost of the equipment Is paid with nonrecourse debt and the

nonrecourse debt is a level-payment loan, meaning that there is a straight-line

amortization schedule for repayment of the loan. Level debt service payments are more

interest than principal in early years and more principal than interest in later years.

8. Omnibus Badge( HeooncMation AGI of 1990 - H.R.5885 ENR
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2. A basis reduction is also not required if the nonrecourse financing is "qualified commer-

cial financing." The requirements of "qualified commercial Financing" are:

• The taxpayer must not acquire the solar equipment from a "related party."

• The nonrecourse financing cannot be used to pay more than 80% of the cost.

The money must either be borrowed from a commercial lender or through a

federal, state or local government program. A loan whose repayment is merely

guaranteed by a federal, state or local government agency will still be consid-

ered to have been made under such a program. A commercial lender must be

regularly engaged in the business of lending. The commerce lender cannot be

related to the taxpayer or be the vendor who sold the equipment or be some-

one who receives a fee tied to the taxpayers Investment in the equipment.

The at-risk rules merely affect the timing of Tex credits rather than the final amount. If part of the

cost of the eligible property cannot be included In the first year's tax credit basis due to use of

nonrecourse financing, then as the loan principal Is later repaid, the taxpayer can clam a new

credit calculated on the reduction In loan principal as the tax credit basis. Additional credits can

be claimed in each year as the loan principal is repaid. No additional credits can be claimed on

interest payments.

1.5 Cash Grants in Lieu of Tax Credits

Developers of new commercial solar projects placed In selvlce in 2009 or 2010 have the option

to take a cash payment from the U.S. Treasury for the same amount they would have been able

to claim as a commercial tax credit. This option is also available for solar projects that start

construction in 2009 or 2010 and are completed by2016. The grants will be paid within 60 days

after the project Is placed In service or, if later 80 days after the owner applies for the grant. The

Treasury has no discretion whether to pay Applications must be submitted by October2011 .

The option is only available on commercial projects -- not residential. Solar panels that are owned

by a solar company and used by It to supply electricity to a homeowner under a power purchase

agreement or that are leased by it to a homeowner are considered put to commercial use,

assuming the contract with the homeowner is respected for Tex purposes as a power contract or

lease and is not recharacterized as an installment sale of the panels to the homeowner:

Any grant paid will be subject to recapture If the solar equipment is disposed of within five years.

Only the "unvested" portion of the grant is recaptured. The grant vests at the rate of 20% a yean

18 SEIA Guide to Federal Tax Inoenthles for Solar Enersaln Version 8.0 •  © SEtA2009
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Thus, if the solar equipment is sold after It has been In use for three years, then 40% of any cash

grant paid wm be recaptured. In this sense, the recapture rules are similar to what happens to the

commercial tax credit. (See section 1.10 for more on recapture.)

Congress directed the Treasury to sort out whether the recapture rules for the grant are Identical

or whether they differ from the rules for the tax credit. The tax credit is also subject to recapture if

equipment is owned by a partnership (including a 1tmsfeu liability company treated for tax purposes

as a partnership) and a partner sells his Interest or his share of partnership income Is reduced by

more than a third. It is unclear to what extent changes at the partner level will lead to recapture of

cash grants. A grant may be spent by the partnership and never distributed to the partners, unlike

commercial tax credits that are necessarily passed through to partners and claimed by them on

their tax returns.

The Treasury will also have to decide when a project Ia considered to have started construction.

It has five precedents from which to choose. Under these precedents, the earliest construction

would be considered to start is when physical assembly of major components starts at a factory

off site. The latest construction would be considered to start is when foundations start to be lard at

the site (for example, in the case of a utility-scale solar project). Site clearance or engineering work

would not count. A decision is not expected before July 2009.

Solar companies that are treated as partnerships for tax purposes and have raised money from

private equity funds may be barred from receiving any cash grants. This Is only a problem if the

private equity fund Invests directly and not through a US "blocker" corporation. Section 1603(9)

of the "American Recovery and Reinvestment Act" prohibits the Treasury from paying any grant

on a project owned by a "partnership or other pass-thru entity any partner (or other holder of an

equity or profits interest) of which" Is a federal, state or local government agency or instrumentality,

a tax-exempt entity or an electric cooperative. Most private equity funds have state pension plans,

university endowments and stellar entitles as investors. Congress may rewrite the prohibition to

narrow tr, but it would not do so before the summer or fall 2009. Also, be aware that If a blocker

corporation is owned 50% or more by a tax-exempt entity it may Itself be considered a tax-exempt

entity The issue was still under discussion with the Treasury when this edition of the manual was

completed and further guidance Is expected.

1.6 Depreciation

1.6.1 Asset Breakdown

The owner of solar equipment can depreciate, or deduct, 85% of his or her tax basis In the same

equipment on which the commercial Tex credit can be claimed over five years. The deductions are

claimed on a 200% declining-balance basis, meaning the deductions are front-loaded rather than

taken in equal amounts each year over the period.
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Any part of a solar project that Is considered a building is depreciated over 89 years on a straight-

Ilne basis. Not all structures are buildings for tax purposes. A structure is usually only considered

a building it if includes office or storage space G a control room.

Landscaping and other site Improvements, like a parking lot, are depreciated over 15 years on a

150% declining»balanoe basis.

Transmission equipment used to transmit at 69 kV or higher voltage is depreciated over 15 years

using 150%decllnlng-balance depreciation. Other transmission and distribution equipment Is

depreciated over 20 years using 160% declining~balance depreciation. Utilities usual md<e

owners of utility-scale solar projects reimburse them for the cost of any substation upgrades, grid

Improvements and other equipment required for Interconnection that the utility will own. Some

of the costs may be dassitied as "network upgrades" for regulatory purposes and the utility will

collect the cost ham the generator but then repay It later with interest or transmission credits.

Any payments a generator makes for network upgrades are treated for tax purposes as a loan by

the generator to the utility and the generator is not allowed to deduct them. The generator may

also have to reimburse the utility for "direct intertie" costs that will not be redd by the utility. The

generator recovers any such payments on a straight-line basis over 20 years.

Property on an Indian reservation can be depreciated more rapidly. The part that would be

depreciated over five years can be depreciated over three years Instead. This only applies to

equipment placed In service by December 2009 unless the deadline is extended by Congress,

Depreciation must be taken more slowly to the extent tax-exempt linahclng Ia used to pay part

of the equipment cost. It is also slower for assets used predominantly outside the United States

and for any assets that are considered "tax-exempt use property." Examples of tax-exempt

use property are solar panels leased to a tax-exempt entity or a project owned in a partnership

between a private developer and a munlclpd utility. In the case of such a partnership, a fraction

of the project is "tax-exempt use property." The fraction is the highest share of partnership income

that the municipal utility will be allocated during the life of the partnership. Thus. if the municipal

utility starts with a 10% share of Income but this increases later to 50%, then 50% of the project

will be "tax-exempt use property" from the start.

1.6.2 Basis Reduction

The owner of solar equipment on which an investment credit is claimed or on which a cash grant

is paid by the Treasury can depreciate only 85% of the cost. The "basis" for depreciation must be

reduced by half the amount of the Investment credit or cash grant.

1.6.3 Depreciation Bonus

Solar equipment placed in service In 2008 or 2009 qualifies for a 50% "depreciation bonus,"
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meaning that half the basis In the equipment can be deducted Immediately. The remaining basis is

deducted normally as depreciation. `l'hus, the bonus the first year on the part of a solar project that

qudifes for an investment credit or cash grant is 42.5% of the equipment cost. The bonus can only

be claimed on equipment that the owner was not committed to purchase before January 1, 2008.

In larger solar projects, just because a contract was signed with someone before 200e to build the

project does not mean the owner was committed to the project when the contract was signed. In

some cases, the owner is not considered committed until physical work started on the project at

the site. Commitment to purchase depends on the facts of the individual case.

1.7 Project Timing Issues

1.1.1 Transition Issues for Some Projects

Projects that straddle a date when Congress changed the tax subsidies for solar equipment raise

transition issues. There are potentially such issues with both tax credits and the Treasury cash

grants.

The to>< cleft for commercial solar projects was increased from 10% to 30% In 2006 and it will

drop back to 10% In 2017, unless Congress votes again to extend it. What happens when a solar

energy system is installed partly in 2016, but not placed in service until 2017?

The answer is the taxpayer will probably qualify only for a 10% credit. However, it depends on

whether the project is considered to be "self constructed" or "acquired" by the taxpayer:

1 .7.1 (a) Self-Constructed Projects

For the purposes of evaluating transition Issues, a project is considered "self constructed"

when:

It is assembled and Installed by the taxpayer or

• "stick built" for a taxpayer by a construction contractor - at least In most cases where

the taxpayer retains control over the design.

In cases where a project is considered self constructed, a 80% tax credit can only be

claimed on the percentage of construction work done during the period 2006 through

2016. However that assumes that the project will be completed in 2016. If work starts

during 2018, but is not completed until 2017, then the taxpayer will get only a 10% credit

unless he elects to claim credits on a "progress payments basis" or unless Congress

extends the deadline to qudlty for the 80% credit. (See section 7.2 under the oommercid

credit discussion for a discussion about progress expenditures.) It does not matter when
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the construction contractor is actually paid. Thus, there is no advantage to paying the

contractor is 2016 for work that will be done In 2017. Where work started in 2005 and

finished In 2006, part of the cost of the project qualified for a 30% credit -~ the part of the

work completed during 2006. The portion of the project completed In 2005 qualified for a

10% credit.

1.7.1 (b) Acquired Projects

A project Is considered "acquired" when property ready for use is purchased ready for use

without any associated construction or assembly delay.

If the taxpayer "acquires" the solar equipment rather than self constructs It, then a 30%

credit can only be claimed if the property Is both acquired and placed in service during

the period 2008 through 201 e. Thus, for example, If a taxpayer signs a contract to buy

photovoltaic property in 2016, but It Is not delivered or ready for use until 2017, then only a

10% energy credit can be claimed.

Treasury cash grants are paid on solar equipment that is placed in service in 2009 or2010 or on

which construction starts in 2009 or 2010 and is completed by2016. It does not matter that the

equipment was ordered or largely installed before 2009. The key Is when It was placed In service.

1 .7.2 Progress Expenditures

The commerce solar tax credit is ordinarily claimed in full In the year that eligible property is put

into service. However, a taxpayer can elect to claim a commercial solar tax credit on his or her

construction progress payments In situations where the eligible property is expected to take at

least two years to build.

This could become relevant In cases where works starts on a project In 2016 when there is still a

80% commercial solar tax credit, but it will not be completed until after the credit has reverted to

10%. The 30% credit could be claimed on construction progress payments during 2016.

Some developers of utility-scale solar projects that will take at least two years to construct and

that are expected to get underway by2010 ds plan to take tax credits on construction progress

payments and then pay back the amount of tax credits claimed and take a cash payment from the

Treasury within 80 days after the project is placed in service. This would provide

a time-value benefit.

The amount the taxpayer Is considered to have paid toward construction in any year depends on a

number of complicated rules.

The taxpayer must first determine whether a project is "self constructed" or "non-self constructed."
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The progress expenditure rules use a much tighter definition of self construction than the transition

rules do. That is, while most stick-built projects are considered self constructed for purposes of

the transition rules, few projects are considered self constructed for progress payments purposes.

To be self constructed for progress payments purposes, the taxpayer must expect to spend

more than half the construction expenditures on wages for the taxpayer's own employees and on

materials that they will Install. This test is applied to each unit of property. A single project may

consist of more than one unit. For example, each turbine, boiler and other large component at a

power plant is probably considered a separate unit of property.

Spending on non-self-constructed property counts only when amounts are actually paid to a third

party and, even then, one can only count the spending In a year "to the extent Ut Is] attributable to

progress made in construction ..." The IRS regulations say, "Progress will generally be measured

in terms of the manufacturers incurred cost, as a fraction of the anticipated cost . . . . "

More spending counts earlier In time as progress payments for self-constructed property. The

rule for self-constructed property Is that spending counts when the amount "accrues," meaning

when the taxpayer is legally obligated to make the payment and the amount is known. However

spending on components comes under a special rule. It cannot be counted before the

components are built at the factory (in the case of components that are specially designed for a

project), or when they are delivered to the site Gn the case of other components that would be

"economically impractical to remove" after delivery), or when they are physically attached to the

project (in the case of any reruning components).

1.8 Project Ownership Considerations

Subtleties associated with specific ownership structures that affect the commercial solar tax credit

are discussed In the following paragraphs.

Commercial solar tax credits and depreciation are claimed by the owner of eligible property Any

owner that cannot use these tax incentives because he does not pay enough in taxes should

explore one of several options:

Take the cash value of the tax credit from the U.S. Treasury and finance the rest of the

project with debt, perhaps with the help of a federal loan guarantee. to the event the

project will generate enough cash to cover the debt service. However; this will leave the

project owner with "stranded" depreciation that he may not be able to use efficiently.

The depreciation can be carried forward for up to 20 years and used when the project

starts generating Income. The depreciation will not have ah great a time value as If the

depreciation deductions could be used immediately
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Do a "tax equity deal" to try to get value for the depreciation (and the tax credit if the

developer chooses to claim It rather than take the cash value from the Treasury. Any

tax equity deal might take one of four forms.

Sell the project to another company that can use the tax benefits and lease it

back, thereby sharing indirectly in the tax subsidies in the form of reduced rent

for use of the equipment.

Bring In an institutional equity investor that can use the tax benefits as a part»

her to own the project in a so-called "flip" partnership and allocate 99% of the

tax subsidies to the institutional Investor in exchange for the capital to build the

project.

Do an "inverted pass-through lease" where the developer leases the project to a

tax equity Investor and elects to pass through the commercial tax credit or cash

payment from the Treasury to the tax equity Investor

• Let someone else own the project and just buy the electricity under a long-term

contract.

1.8.1 Sale-Leasebacks

In a sale-leaseback, the developer sells the project to an Institutional equity investor who can use

the tax credits and depreciation on the project and then leases it back. The lessor claims the tax

credits and depreciation. If the parties choose to receive cash from the Treasury in lieu of the tax

credit, then the cash payment will go the lessor If the sale-leaseback occurs within three months

after the project is originally placed in service. It will go the developer if the sale-leaseback occurs

more than three months after the project Is orlgindly placed in service. The terms of the lease

financing wlfl be less generous if the payment goes to the developer

The lease should not run longer than 80% of the expected life and value of the project.

The developer can have one or more options to renew the lease, but the options should be at

market rent determined at renewal. Any options to renew at a fated rent count as pat of the

original lease term for purposes of testing whether the lease term is too long. The lease back

must be to the same legal entity that placed the project in eewlce.

In larger projects that take some time to construct and that are iinarlced by borrowing the

construction funds from a bank, the lessor commits at the start of construction to buy the project

after construction is completed. The dosing on the sale-Ieaseback must occur within three

months after the project is put Into sewlce, or the lessor carnot claim any commercial solar tax
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credits. (It would still be able to claim depreciation.) If cash will be pad by the Treasury In place

of tax credits, the cash payment would have already been made to the developer and there would

not be any recapture of the payment by the u.s. government. (See section 1.1 O.) The lessee

will have a taxable gain on the sale If It charges the lessor more for the project than the lessor just

paid to construct the project. However, the lessor must not pay more than the fair market value of

the project. Commercial solar tax credits can only be claimed on new equipment. A special rule

preserves the status of the equipment as new as long as It is sold and leased back within three

months.

The lessor In a sale-leaseback can elect to leave the tax credit or Treasury cash payment with the

lessee and claim only the tax depreciation on the project. The lessor must othewvise qualify for the

tax credit. Thus, for example, the election cannot be made by a foreign lessor unless at least 50%

of the gross rents are subject to u.s. Income taxes.

A taxpayer must usually reduce his tax basis for depreciation by one half the solar tax credit. Thus,

where a 30% credit Is claimed, only 85% of the equipment cost can be depreciated. However, in

a case where the project is sold and leased back and the lessor elects to leave the tax credit or

Treasury cash grant with the lessee, then the lessor can claim depreciation on the full cost of the

prclect without any basis reduction. However the lessee would have to report half the credit it

clams or cash grant It receives as taxable Income over a five-year period?

1.8.2 Partnershlp Fllps

Another way for a developer to get value for tax subsidies it cannot use is to bring an Institutional

equity Investor In as a partner to own the project and pay part of the capltd cost. The project is

owned by a partnership of the developer and the institutional investor. The partnership allocates

99% of the economic returns to the Investor until the investor reaches a target Internal rate al

return, after which the investor's interest in the project drops as low as 4.95% and the developer's

Interest increases automatically to 95.5%. The developer has an option at that point to buy out

the investor for the far market value of its remaining 4.95% Interest. In some transactions. cash is

distributed 100% to the developer until the developer gets back any capital it has invested in the

project. After that, cash follows other partnership items and is distributed 99% to the investor

until the flip.

9. Most leeeors are corporations. It is hand for an lndlvldud or other 'non-corporate" Iessorto claim commercial solar tax coedits.

Such a lessor can dalmtax credits only In two situations. One is whee I-e or she manufactured the equipment. 'Me other' lswhere me

amount of buslnew expense deductions the lessor can claim h the first 12 months in oomectlon with the equipment is more than 15%

of the rent he or Ste hams during the same period. An erxarnple of a business expense deduction Is wages paid to employees. The

lease would also have to have term less than half the 'doss life' d the equlpmerrt. Thus. the Hewe In a solar project with a non-oorpo-

rate lessor would have to be shorter than slxyears.
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In a partnership, the investor must come into the deal before the solar project is placed in service

(unlike a sale-leaseback where the Investor has up to three months after

the in-servloe date to lnvest).'°

Even though the parties intend to allocate 99% of the tax benefits to the investor, the Investor

may not be able to absorb that much of the tax subsidy in fact due to partnership aocountlng

rules. Anyone using a partnership flip structure should be careful to model the transaction, paying

particular attention to the "capital account" and 'outside basis" of the investor, as these determine

its capacity to absorb tax benefits. They are a function partly of how much the Investor invests in

relation to the tax benefits.

Commercial solar tax credits must be shared among partners In the same ratio that they share In

Income for the year the project is placed In service.

It does not matter whether the partnership actually has any income that yean (Most solar projects

show tax losses for the first three to four years.) However care must be exercised when switching

the ratio for sharing income before the partnership turns tax positive. For example, suppose there

are two partners -- A and B -- who agree to allocate 99% of income to B for the first three years

In order to get B 99% of the solar credits and then share everything 50~50 from year four onward.

If the partnership has tax losses in each cf the first three years, the IRS may argue on audit that the

99-1 sharing ratio for income that was used in year one to give the investor 99% of the solar tax

credit Is illusory For that reason. it Is important to hold the sharing ratio used in year one in place

at least until a full year when the partnership has Income.

The flip should not occur until at least five years after the project is put In service. Otherwise. part

of the solar tax credit may be recaptured. The credit takes five years to vest fatty (See section

1.10 on credit recapture for a more detailed discussion.)

it is not clear whether a shift In partner sharing ratios will lead to recapture of any cash payment

made to the partnership by the Treasury. Guidance is not expected from the Treasury until July

2009 at the earliest.

1.a.a Inverted Pass-Through Leases

In an Inverted lease. the developer owns the solar project, but leases it to an investor. The

Investor as lessee holds a power contract to sell the electricity to an off-taker. It takes in revenue

from electricity sales and uses It to pay rent to the developer as lesson The developer makes an

election to allow the lessee to claim the commercial solar credit.

10. If thepartlestakeamsh paymentfrom the Treasuryln plane of thetasaedlt, then thesde-leasebackca1be done morethan

threemonthsalflertheproiectgoeshtosewlce.bmthecash payrnwtwould remalnwitI1thede~/dope:
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The developer keeps the tax depreciation and uses it to shelter the rents from Income taxes. The

investor as lessee claims the commercial tax credit and deductions for rent that may mirror the

depreciation that It would have received as owner it pays an additional amount as prepaid rent for

the tax benefits.

The main attraction to the developer is It gets back the project at the end of the lease without

having to pay anything for It. The lease might run as short as six or seven years. However; It Is

unclear how much continuing currency the structure will have after the economic stimulus bill in

February 2009 given that the government is now monetizing tax credits. If It has continuing utility it

Is because tax equity Investors have been paying $1 .21 per dollar of tax credit under the structure.

The tax equity pays more than 100¢ on the dollar because It can deduct the amount It pays for the
tax benefits as rent.

The structure can get very complicated. In some versions, the developer retdns an interest as

the managing member of the lessee end, instead of having the investor pay for the tax credits as

prepaid rent, the developer makes a capital contribution to the lessee that the lessee contributes,

in turn, to a lessor entity that Is owned 51 % by the developer and 49% by the lessee.

A lessor who elects to allow the investor as lessee to clam the commercial tax credit does not

have to reduce Its depreciable basis by half the credit. However the Investor must report half the

credit as income spread ratably over five years.

1.8.4 Power Contracts

Another alternative for a company that cannot use the tax subsidies is simply to buy the electricity

from the project under a long-term contract from someone else who owns the project and can use

the tax subsidies. Some states have retail sale restrictions that bar anyone other than a regulated

utility from suppling electricity at retail. It would be a good idea to limit the term of the power

contract so that it does not run longer than 80% of the expected life and value of the project.

The power purchaser can have options to renew the contract, but the electricity price should be

reset to the current market level at time of renewal. The power purchaser can have an option to

purchase the project at the end of term, but it would be best if the option were at market value

determined at time of exercise rather than a fixed price.

1.8.5 Prepaid Service Contracts

In some larger solar projects, particWarly where electricity is sold to a municipal utility or electric

cooperative, a developer may suggest that the purchaser of the electricity prepay for a large share

of the electrldty to be dellvaed over the contract term. The prepayment can be used to help pay

the project cost. It does not have to be reported immediately as taxable income by the developer;
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provided the power contract is properly structured. The prepayment Is reported as income over

the period the electricity is delivered. The developer cannot report the income any more rapidly for

book purposes.

The parties must be careful to ensure the prepayment is my for electricity and not for anything

else like capacity or renewable energy credits. They should state tn the contract that they intend it

to be treated as a "service contract" within the meaning of section 7701 (e)(3) of the U.S. tax code.

The contract should be drafted to avoid four "foot facts." Transactions Involving prepaid service

contracts are complicated. Anyone planning to use the structure should get help from competent

tax counsel.

The structure has two man attractions. One is that the developer raises part of the capital for the

project. The prepayment is economically equivalent to soft debt that the developer repays over

time by delivering electricity in kind. The attraction to a municipal utility or electric cooperative is

that it is a way to come as close to ownership of a project as possible while still allowing the project

to benefit from federal tax subsidies. The munlcipd utility or co-op is usually offered a discount

on the electricity price by the developer in exchange for making the prepayment. it may raise the

prepayment by issuing tax-exempt debt or borrowing on special terms through the Rural Utilities

Sewlce or other co-op lenders .

1.8.6 Regulated utnataes

Solar equipment owned or leased by a regulated utility did not qualify for commercial solar tax

credits before February 14, 2008. Commercial credits could be claimed on "public utility property"

before that date. A solar protect is "public utility property" If the rates for the sale of electricity from

the project are regulated on a rate-of-return basis. Congress dropped the restriction In October

2008 retroactively to the preceding February.

1.8.1 Model Homes

The commercial tax credit or Treasury cash payment can be claimed on solar equipment installed

as part of a model home retained for a period by a homebuilder If the homebuilder can make

the case that the home had been "placed In service" for tax purposes - the same test used to

determine whether a homebuilder can depreciate the house. However; this is unlikely to be the

optlmd tax treatment. Practically, if the home was retained for fewer than five years, some portion

of the credit or cash payment would not have vested with the homebuilder and would therefore be

recaptured. (See section 1.10.)
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1.8.8 Passive Loss and At-Risk Restrictions

It is hard for individuals, S corporations and closely-held C corporations to make full use of the

solar credits and depreciation on commercial solar projects. For this reason, they are not usually

appropriate investors for a developer to bring into a deal In the hope of bartering tax benefits the

developer cannot to use to an investor in exchange for capital to build the project. A corporation Is

"closely held" If five or fewer Individuals own more than half the stock.

Unless such an Investor is Involved personally in operating the project, he or she will be considered

to have made a passive investment. The investor will end up only able to use the tax benefits as

shelter against taxes on income from other passive solar Investments, and possibly even lust from

the particular project.

The passive loss rules limit the ability of such an Investor to use both tax credits and depreciation.

"At-risk" rules are a second hurdle. The at-risk limits on the use of tax credits are different from

the at-rlsk limits on the use of depreciation. The at-risk Iimlts for tax credits were discussed earlier

in section 1.4.4. The at~risk rules for depreciation limit such an Investor to claiming an amount

of depreciation equal to the amount the Investor has at risk In the project -- basically the amount

of equity he or she has invested plus any debt at the project level whose repayment has been

guaranteed by the investor. Developers would do better to look for more widely-held corporations

as investors, since they are not subject to either set of passive loss or at~rlsk restrictions.

1.9 Applying the Credit to Taxes

1.9.t Alternative Minimum Tax and Floor

A corporation must calculate both Its regular income taxes at a 85% rate and its "alterative

minimum taxes" at a 20% rate but on a broader definition of taxable income and pay essentially

whichever amount is greater. The commercial solar credit could not be used before 2009 to

reduce a taxpayer's regular income taxes by more than 75%, or below the level the alternative

minimum tax (AMT) kicked in." Therefore, companies that paid the minimum to( were unable

to use solar tax credits - at least in the year they pad the AMT The credits could be carried to

another tax year These limits were limits not only on use of commercial solar tax credits, but also

on most other "business credits." Thus, the commercial solar tax credits in combination with other

business credits could not reduce a taxpayer's tax liability in a given year below the AMT floor

The law changed in October 2008. The solar credit can now be used to offset minimum taxes In

tax years starting alter October 8, 2008.

11. A corporation must pay. essendally, whichever amount Is gums - its regular Income taxes at a 35% rate. or its 'dtememlve minI

mum taxes' at a 20% rate. but on a broader deiinltlon of taxable Income.
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Thus, for example, if a corporation has a tax year that ends on November 80, it would be able to

use credits against minimum taxes for solar equipment placed In service on or after December

1, 2008. Most U.S. companies use a calendar tax year. They will benefit starting with solar

equipment put into service in 2009. A tax credit earned In 2009 can be carried back to an earlier

year and used against AMT liability In that year: However. the reverse is not also true: tax credits

that went unused in 2008 because a company was on AMT cannot be used

to reduce AMT In 2009.

1.9.2 Garryback and Carryforward of Tax Benefits

A commercial solar tax credit that a taxpayer cannot use can be carried back one year and forward

20 years. In general, a 80% credit cannot be carried back to a period when the credit was only

10%. However, the full 30% credit can be carried fowvard. If a taxpayer ends up carrying unused

solar credits forward for 20 years and Is still unable to use them, then the unused credit can be

deducted in the year after the canyforward period ends. However only half the credit can be

deducted. The rest is lost.

Unused depreciation can be carried back two years and forward for 20 years. However the

economic stimulus bill allows small businesses to carry back any unused net operating loss in

2008 as far back as five years and get a refund of any taxes pad during that period. Unused

depreclatton deductions would be part of the company net operating loss. (If the company uses

a different tax year than the calendar year, then it can choose as its 2008 net operating loss to

cony back either its loss in its tax year that ended in 2008 or the loss In its tax year that started in

calendar year 2008.) A company would have to have gross receipts of $15 million or less In the

loss year to take advantage of this provision.

1.10 Recapture of Credit Taken in Prior Years

1.10.1 General Recapture Rules

Although the credit is usually claimed in full In the year the solar project Is put in sewlce,

commercial tax credits "vest" over five years at the rate of 20% a yeah This means that if

something happens to solar equipment in the four years after the equipment is put into service

that would have prevented the taxpayer from dalmlng the credit had It happened at the start,

then the "unvested" part of the credit will be recaptured (pad back to the IRS). For example, the

unvested credit will be recaptured if the taxpayer sells the solar equipment or leases it for use by a

government agency
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A taxpayer should take the potential for recapture into account when considering whether to Se!!

solar equipment on which tax credits have been claimed before the recapture period has expired.

The unvested portion of the credit will have to be reported as income In the year the recapture

event occurs. The taxpayer can add back to his depreciable basis hat the recapture income

reported In the recapture year. The amount added back to the depreciable basis can be deducted

over time as additional depreciation if the taxpayer continues to own the project. If the recapture

event is a sale of the project, then the taxpayer will have less gain to report from the sale because

of the upward tax basis adjustment. The taxpayer will also have a potential mismatch in tax rates.

Recapture income Is ordinary income. Galn from a sale in many cases will be capital gain. The

combination of credit recapture and the upward basis adjustment has the effect of converting

income from capital gain into ordinary income.

1.10.2 Recapture Rules for Nonrecourse Financed Projects

(Please note that these considerations apply only to projects not covered under the exemptions

under section 1.4.4.)

Taxpayers covered by the at-risk rules should be careful not to increase the amount of nonrecourse

debt secured by the project in a later year as that could lead to recapture of a commerce solar

credit claimed earlier. Also, a credit will be recaptured to the extent that principal repayments

fall short, at the end of any tax year, of the nonrecourse prfrtclpal that would have had to be

repaid by then under a level-payment loan. "Level payment" for this purpose means straight-line

amortization of debt service over the term of the loan or, If shorten the "class life" of the equipment.

Most solar equipment has a class life of 12 years.

1 .1 o.a Recapture Rules for Partnerships

Partners face an added risk of recapture of the commercial credit.

For example. suppose there are two partners - A and B - who agree to allocate 99% of taxable

Income to B initially In order to allocate 99% of the solar tax credit to B. The project is placed In

sewlce In year one. B claims 99% of the credit in year one. Starting In year four the allocations

change to 50-50. B would suffer recapture of part of the solar tax credit when the sharing

ratio shifts.

There will be recapture of a portion of B's unvested credits if B's share of taxable Income during the

next four years after the project Is put In service drops to less than two thirds of his ratio In the first

year. Thus, B's ratio could drop to 70% without any recapture, but a drop to 50% would trigger

recapture of roughly half of B's unvested credits In year four when the shift occurs. Once B has

suffered any recapture, then another shift will not cause any further recapture. unless the drop is to
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less than one third of the share B had in taxable Income in the yea the project went into sewioe.

1.10.4 Recapture of Treasury Cash Payments

Any cash payment made by the Treasury is expected to be subject to recapture In the same

circumstances as the commercial solar credit, with one exception. It is unclear whether a sale

of a partner Interest or shift in the ratio In which partners shoe In partnership Income will trigger

recapture. The Treasury is not expected to Issue guidance before July 2009.

1.11 Impact of Credits and Cash Grants on Depreciation

Calculations

For the purpose of calculating depreciation on a commercial solar system, the tax basis for

depreciation is a distinct value - separate from the tax credit basis. The depreciable basis that

the taxpayer palms for the solar equipment must be reduced by 50% of the tax credit or Treasury

cash grant. For example, If a 80% credit Is claimed on a commercial solar energy system that cost

$100,000, then the owner will have a depreciable basis In the equipment of $100,000 - (50% x

$30,000) = $85,000. The depreciable basis is also used to calculate taxable gain or loss when the

solar panel is later resold.

However a corporation ignores the downward basis adjustment for purposes of calculating its

"earnings and profits." Distributions by a corporation to its shareholders are dividends to the

extent of the "earnings and profits" of the corporation. Earnings and profits are a form of net

income. Thus, gross earnings are reduced by depreciation -- among other things -- to arrive at

earnings and profits, but the depreciation subtracted in giving at earnings and profits would be

depreciation on the full basis of $100,000 in the example, notwithstanding the fact that a solar tax

credit was claimed.

There Is no basis adjustment where the owner of solar equipment leases it to someone else

and elects to let to the lessee claim the solar tax credit. (See section 1.8,1 on sale-leasebacks.)

However. the lessee must report taxable income equivalent to the basis adjustment. The income is

spread over free years.

1 .12 Claiming the Credit or Cash Grant and IRS Forms

Business energy credits are claimed by attaching a Form 8468 to one's tax return. This form is

available from the IRS website at wvvw.irs.gov. The Treasury is expected to explain soon how and

where to apply for a cash payment in Ilea of the tax credit.
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2009 Tax Basis 1
u . .

= s 100,000

(The purchase and installation are both fully qualified under the credit.)

. . . . . .

\2009.T8X Credli` 00,000 x 00%
5...

. . 1.\.. . "'= $30,000

(the full tax credit basis is multiplied by the 2008 tax credit.)

Depreciable Basis` .

.. . . . . . . . . .

.$ 100,000 (30,000 x14)
\. \. y.....

=.$85,Q06

(The depreciable basis must be reduced by half to reflect the tax credit.)

.

2017 TaxBasis
. . " K  . ; "

= $ 100,000

(I'he purchase and installation are both fully qualified.)

» .. H.. ; :.:. am»

2o17 .Tax .Credli §100,000x1b% -

HH . . | . . .. . ...

.s10,000

(The credit Is claimed In the year equipment is placed in service.)
. . . .

Depreciable Basis .
J  . . . . .  H. .° » ..\. .

.

.
..

($10,000ix . we$100,000 -  895,080

(The depreciable basis must be reduced by half to reflect the tax credit.)

SEIA Gaia

Company A acquires and pays for a pre-Integrated, fully-designed and ready-to-run piece of

solar equipment in 2016, but does not receive delivery until 2017. Assume the solar credit is not

extended at a 80% rate by Congress.

Company A pays $100.000, Including on labor and equipment, to install a photovoltaic system on

its corporate headquarters. The panels are purchased in 2008 and installed In 2009.

Example 2 - Commercial Credit Where Work Straddles Window Period

1.13 Commercial  Solar  Tax Credit  Examples

Example 1 - The Basic Commercial Credit
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2018 Tax Basis $10,009,000 x 40% = $4,Q00,000

2017 Tax Basis s 10,000,000 x 00% = $ e,000,000

(The project cost must be allocated between the two years It was under construction.)

201 e Tax Credit s 4,000,000 X 80% = $1,200,000

2017 Tax Credit $ s,000,000 x 10% = s e00,000

Total Credit = $1,800,000

(The tax credits are claimed on a proglese payments basis, and Company c must have a

sufficient tax burden to realize the credits.)

Depreciable Basis $10,000,000 » ($ 1,800,000 x 1/2) = $9,100,000

(The depreciable basis must be reduced by half the tax credits claimed.)

2009 Tax Basis = $100,000

(The purchase and Installation are both fully qualified under the credit.)

2009 Tax Credit . $100,000.x30% = s a0,doo

(The full tax credit basis is multiplied by the credit.)

Recapture Amount $ s0,000 x 40% = s 12,000

(As In section 8.1, the credits "vest" over 5 years. The credits here have only vested In 2009,
20010, and 2011. Since two of the five years are missing, 40% of the credit Issubject to
recapture. Company A will have to report this "recapture Income" as part of its ordinary

income stemming from the sale to B.)

4

SEIA
Sch# we
lnduvnies
Aslodo%l\°

Example a - Commercial  Credi t  wi th Progress Payments
Company C hires a construction contractor to build a $10.000.000 multi-megawatt concentrating
solar power facility. Forty percent of the construction work is completed In 2016, and the
remaining 60% in 2017, at which time the project is put into use. Company c qualifies for a 80%
credit on $4,000,000 and a 10% credit on $8,000,000 c has a tax basis of $9,100,000 in the
project for depreciation purposes. 'this assumes that Congress does not extend the edit at a
30% rate and that the project has a long enough construction period to be able to claim credits on
a progress payments basis.

Example 4 - Commercial Credit with Sale and Recapture
Company A pays $100,000, including labor and equipment, to install a photovoltaic system on its
corporate headquarters. The panels are purchased in 2008 and Installed in 2009. The system Is
sold In 2012 to Company B. Company A must recapture the unvested portion of the energy credit
that it claimed in 2009. The unvested portion Is 40%.
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Section 2. Residential Credit in Detail
The residential solar tax credit is in section 2ND (residential energy efficient property) of the

US tax code.

Determining what constitutes "eligible property" and understanding project timing Issues are

among the keys to calculating the value of the residential solar credit. Each of these items, dong

with additional special considerations, Is discussed in detail In the following paragraphs.

This section refers to several topics that have already been discussed in the commercial solar tax

credit section. A read through of the commercial credit section is strongly recommended, even for

those who intend to take the residential credit only

2.1 Eligible Property

2.1.1 Types of Eligible Property

The resldentid solar tax credit may be claimed for spending on two types of equipment: "qualified

photovoltaic property" and "qualified solar water heating property"

"Qualified photovoltaic property" Is defined by statute as "property, which uses solar energy to

generate electricity for use in a dwelling unit located in the United States and used as a residence

by the taxpayer" This definition Is broad enough to include other types of solar equipment besides

photovoltaic cells. The IRS has been left to interpret the statute and It is not yet clear whether

the IRS will limit the credit to photovoltaic equipment. In the case of small devices like solar attic

fans, the photovoltaic cells that supply power to the fan qualify but not the rest at the fan. The

residential credit covers "property which uses solar energy to generate electricity for use In a

dwelling unit ... " (Emphasis added.)

"Qudifled solar water heating property" is defined in the statute as "property used to heat water

for use In a dwelling unit located In the United States and used as a residence by the taxpayer If at

least half of the energy used by such property for such purpose is derived from the sun."

Credits cannot be claimed on spending on solar heating systems for a swimming pool or hot tub.

2.1.2 Certification Requirement for Solar Water Heaters

Credits can only be claimed on solar water heaters that have been certified for performance by the

nonprofit Solar Rating Cettifioation Corporation or by a "comparable entity" endorsed by the state

government in the state where the water heater will be used.There is no certification requirement

for photovoltaic property'2

12. It is mrrenllyunder  whelha the IRS requiresSROC OG- sao ceirtication for fullsystems, of Ody OG - 100 coliecta

certificationfor Pt0nefiw SEIAis woddug towards a resolution of this issue.
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2.1.3 Used Equipment

Credlts can only be claimed on new equipment. The statute says the residential credit can only be

claimed on equipment when It Is "originally" Installed.

2.1.4 Use of Eligible Property

To qualify for the residential solar credit, the property must be used in a dwelling unit that is located

In the UnitedStates and used es a residence by the taxpayer. The residence does not have to be

the primary residence of the taxpayen'°

2.1.5 Eligibility of Property that is a Structural Component at a Roof

The commercial credit can only be claimed on equipment (as opposed to a building). This often

leads to questions about whether structural components of a building qualify for the commercial

credit. However when it comes to the residential credit, Congress said solar property installed "as

a roof" will not fail to qualify for the credit "solely because it constitutes a structural component of

the structure on which It Is Installed," meaning that building-integrated solar property will not be

disqualified simply because it serves a dud use.

2.2 Amount and Cap

An Individual was limited through 2008 to $2,000 in credits per year for spending on photovoltaic

equipment Installed before 2009 and another $2,000 In tax credits per year for spending on solar

water heating property installed before 2009. Thus, the government essentially paid 80% of the

first $6,667 in cost for solar panels and another 80% of the first $6.667 in cost for a solar hot

water heater There is no limit on the amount of tax credits that can be claimed on such equipment

Installed In 2009 or later

At first glance, one would think the way to maximize credits on photovoltaic equipment or a solar

hot water heater before 2009 was to spread such spending over more than one year: However

this did not work. An Individual was considered to have spent the full amount In the year that

installation of the equipment was completed. However if the solar energy system was included as

part of construction of a new house, then the spending occurred when the taxpayer moved in.

The IRS will have to sort out what would happen If some solar panels were fully Installed in 2007

13. The resldentiai solar reedit Is in section 2ND of the tax code. Section 25c. whidl was enacted at the same time and pron des t ax

coedits for other energy ef f iciency lmpwvements, ueqWres that those Impzovenents be In the 'taxpayer's princ'peI nesldenoe (wilmn the

meaning of section 121) . " Thus.  i t appears that Congress knew what t r was doing when n req ulied in seotion 25D that solar  eq uipment

merely be used In 'a residence'  of  the teocpayec
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and the rest In 2008 at an existing residence In years when there was still a $2,000 cap on tax

credits for photovoltaic equipment. It appears that Congress intended only $2,000 In total credits

can be claimed in such a case, but the statute is unclean

2.2.1 Cooperatives

A corporation usually owns cooperative apartment buildings, and the residents are shareholders

in the corporation. If the corporation spends money on installing qualified solar properly, each

shareholder is allowed to claim residential solar tax credits on his or her share of the spending.

2.2.2 Condominiums

Owners of condominiums contribute to the upkeep of the condominiums by paying money to a

condominium management association. Where such a management association spends money

on installing qualified solar property each member of the association can clam the residential

solar to>< credits on his or her share of that spending. However. the association must qualify as a

"homeowners' association" under section 528(c)(1) of the tax code, and "substantially all" of the

units In the condominium project must be used as residences.

2.3 Placed in Service Requirement

Credits can only be claimed on spending for property that is "placed In service" during the period

2006 through 2016. If the installed properly is included as part of construction of a new house,

then the "placed In service" date is when the taxpayer moves into the house. Seclton 1 .3.8

discusses when equipment Is considered "placed in service" In all other situations.

2.4 Tax Basis

The "tax basis" is the cost of the property that you use when calculating the amount of the credit.

Item 3 In the discussion cf the commercial tax credit explains how companies determine the

"basis" In solar equipment put to commercial use. For resldentid systems, the majority at direct

contractor labor costs to Install the equipment are included in the tax credit basis. (This Includes

site preparation, assembly and original Installation, and piping or wiring work to connect the

equipment to the Individual's home.) When there is spending on work tied both to solar equipment

and to other construction -- for example, where the solar equipment is being installed during

construction of a new building -- the construction costs must be allocated according

to each activity

SEIA Gulde to Federal Tax Incentives for Solar Energy Version s.o • © SEIA 2009 S2
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2.4.1 Effect on Calculating Tax Basle In a House

Amounts that an individual spends on improving his or her house are added to the tax basis that

the Individual has in the house. A higher tax basis means a smaller gain on sale when the house is

later sold. Spending on which residential solar tax credits were claimed adds to the tax basis, but

the basis must be reduced by the amount of the residential tax credit allowed.

2.5 Effect of Loans, Grants, and Rebates on the Credit Amount

Section 1.4 contains a detailed analysis of the effect of state and utility Incentives on the amount

of the credit. Most rebates from state governments or non-profit organizations do not reduce the

basis for the federal credit. However; If the rebate is provided by a utility to a homeowner as an

inducement to install solar equipment, then the basis of the equipment is reduced by the amount

of the rebate. Thus, most rebates from utilities to homeowners will decrease the basis of solar

equipment by the amount of the rebate. Homeowners and installers that receive utility rebates

should check with their utility and a tax attorney to understand the classification of their rebate.

2.6 Project Timing Issues, Transition Issues,

Progress Expenditures

Unlike the commenced solar tax credit, the residential credit was a new credit beginning In 2008.

The residential credit rewards spending on solar equipment for the home installed during the period

2006 through 2016. The full tax credit basis for the residential credit is determined by the year

in which the installation of the equipment is completed; there is no provision for credits against

progress payments, as described In section 1.7.2. Thus. it is Important for the Installation of all

residentld systems to be completed by December 31, 2016. Since Individuals tend to use cash

accounting for payment of taxes, it would be a good idea for an lndivldud also to have paid for the

equipment by December 31, 2016.

2.7 Taxpayers Subject to AMT

An Individual can use the residential credit not only agdnst regular income taxes, but also against

alternative minimum taxes.
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2006 Tax Basis - $20,000
(The deposit had no effect on the residential credit. which is entirely determined on the basis of

placed In service date.)

2008 Tax credi t $20,000 x 80% = $2,000

(The taxpayer exceeded $2.000 per technology cap )
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2.8 Special Rules

2.8.1 Occupancy Restriction

The $2,000 caps for solar photovoltaic and solar hot water heaters were applied by treating

everyone living in a single dwelling unit as one taxpayer. Thus, each cap was in reality $2,000 per

dwelling unit. (Structures such as apartment buildings consist of multiple dwelling units.) The caps

on photovoltaic equipment and solar hot water heaters only apply to such equipment installed

before 2009.

2.8.2 Business Use

The residential credit is Intended to encourage the purchase of equipment that will be put to

personal use. Business spending on solar equipment Is rewarded through the commercial credit.

However, some dwelling units serve a dual purpose - for example, where there is a home office In

the dwelling. In that case, the costs would have to be aNocated between residential and business

use. If the portion considered residential spending is at least 80%, then all the spending falls under

the residential credit. Otherwise, only a fraction falls under the residential credit. The IRS will have

to explain how to do the allocation. Probably the easiest way to do it is on the basis of square

footage.

2.9 Residential Credit Examples

Example 1 - Basle Residential Credit with Deposlt
Taxpayer A spent $20,000 to Instr!! a solar water heater for use In her home. She paid a deposit of

$10,000 In 2005 and the rest in 2006 when the water heater was installed.
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Example 3 - Basle Residential with Delayed Payment
Taxpayer A spends $20,000 to install a solar water heater for use In her home.
installed in February 2017, but A pays for it in December 2016.
extend the credit beyond 2016.

Example 2 - Basic Residential with Delayed Installation
Taxpayer A spent $20,000 to install a solar water heater for use In her home.
$1 ,000 in 2008 and will pay the rest In 2009 when the water heater is installed.

Example 4 - Home-Based Business
Taxpayer A pays $20,000 to install a photovoltdc system on his home In 2008 (at a time when
photovoltdc equipment was still subject to a $2,000 cap). Taxpayer A has a dental practice that
has a separate entrance in the same structure, occupies 40% of the area inside the house and
consumes a reasonably equivalent amount of its electrical load.

Solar hung/
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Section 3. Tax Credit Bonds
Some solar projects can be financed using bonds that require payment of little or no interest.

3.1 CREBS

"Clean renewable energy bonds," or "CREBs" are bonds that can be used to finance solar and

other renewable energy equipment that will be owned by a municipal utility other state or local

government agency, an electric cooperative or an lndlan tribe. Little or no Interest is paid on the

bonds. The lender receives tax credits from the federal government Instead.

The total amount of CREBS that can be Issued nationwide is limited. Anyone proposing to use

them must apply to the IRS for an allocation. A total of $1 .2 billion in bonds were authorized

originally and all of the bond authority was allocated by the IRS In two rounds in 2006 and 2008.

The "American Recovery and Reinvestment Act" in February 2009 authorized another $1 .e billion in

new CREBs. The deadline to apply for an allocation of the new bond authority Is August 4, 2009.

The Treasury Department publishes the credit rates for CREBs and updates them on a daily

basis. The credit rate Is the amount of tax credit the lender must receive each year to be willing

to forego Interest. The rate that applies to a particular bond issue is the rate on the date a binding

commitment is signed to buy the bonds.

The maximum term for the bonds Is calculated by discounting the principal payments at the

average annual Interest rate for 10-year Treasury bonds issued the same month as the CREBs are

Issued. The term is the term that causes the present value of the principal payments to equd 60%

of the face amount of the bonds.

The bonds must provide for level principal repayments over the term.

Each bondholder must report the tax credits n receives In place of interest as income.

The new CREBS will require some interest payments, since the lenders will receive tax credits equal

only to 70% of what they would have received on the original CREBs.

Municipal utilities and coops considering using CREBs would probably do Betta in most cases to

put the equipment in private hands and buy the electricity rather than own the project. A private

owner would qualify for an investment tax credit or Treasury cash grant plus depreciation. The

municipal utility or coop should be able to share indirectly on these benefits in the price It pays for

electricity Its savings should ordinarily exceed whatever savings It would achieve by borrowing

with GREBs and paying a reduced interest rate.

SEIA Guide to Federal Tax Incentives for Solar Energy, VeIslcin 8.0 | © SEIA2009 86 a
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3.2 Build America Bonds

Municipal utilities and other state or local government agencies can Issue tax-exempt bonds

to finance schools, roads, hospitals and other public facilities. The bonds bear interest, but at

reduced rates because the lenders do not have to pay Income taxes on the interest payments.

Tax-exempt bonds can be used to finance solar installations that are put to public use. The state

or municipality would have to be careful not to allow more than 10% "private business use" of

the facilities. Examples of private business use are where equipment is leased to a private party

or used to supply electricity to a private party under a special deal on rems that are hot available

to members of the general public. Hiring a private party to operate the equipment could also be

considered private business use unless the terms of the operating contract stay with guidelines the

IRS has established for such contracts. The guidelines limit how long a term such a contract can

have and limit how the private operator can be compensated.

The economic stimulus bill gave states and municipalities the option during 2009 and 2010 to

issue bonds that pay taxable Interest and to receive refundable tax credits for 85% of the interest

payable on the bonds. The state or municipality can turn In the tax credits to the U.S. Treasury for

the cash value.

These are called "Build America Bonds."

States and municipalities can continue to issue such bonds after 201 O, but the Tex credits on the

bonds will go to the lenders, The lender must pay taxes on the interest payments it receives. It

must also report any tax credits it receives as additional interest Income. However. the bonds

should bear a reduced rate of interest because the tax credits the lender receives spare it from

having to pay taxes on roughly two thirds of the interest.

3.3 Recovery Zone Bonds

The "American Recovery and Reinvestment Act" authorized two other types of bonds to help

finance projects in parts of the country that are suffering from significant poverty or unemployment,

high rates of home foreclosures or general distress. Each state decides for Itself which parts of the

state fall In this category.

Congress authorized $10 billion in "recovery zone economic development bonds." These are

bonds for equipment that will be owned by a state or municipality. The lender must pay taxes

on the interest. However the state or municipality that is the borrower will receive refundable tax

credits for 45% of the Interest payable on the bonds. In other words, they are a type of Build
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America Bond, but they can only be used for projects in distressed areas. The refundable tax

credits that the borrower can convert to cash are 45% of the interest payable rather than 35% .

There is a dollar limit on the total face amount of such bonds that can be issued. All recovery zone

economic development bonds must be Issued by December 2010.

Congress also authorized $15 billion In "recovery zone facility bonds." These are bonds that can

be used to finance projects in the same distressed areas, but that will be privately owned. The

bonds can only be used to finance new equipment. Substantially the entire use of the equipment

must be in the recovery zone. The lender must pay taxes on the interest, bLot it receives federal tax

credits for 35% of the Interest payable. The lender must report the tax credits as

additional interest income.

The IRS will allocate all $25 billion in recovery zone bond authority to the states in proportion to

thelrjob losses In 2008. However, each state must be allocated at least 0.9% of the nationwide

cap for each type of recovery zone bond. Anyone who wants to use recovery zone bonds must

apply for an allocation to the state where the project will be located.

3.4 Qualified Energy Conservation Bonds

"Qualified energy conservation bonds" or "QECBs" are bonds that can be issued to finance many

different kinds of green energy projects. The bonds are Issued by state and local governments.

Only $8.2 billion In such bonds have been authorized nationwide. The IRS allocated the bond

authority in April 2009 among states in proportion to their populations. Thus, for example, $381

million in bonds can be issued for projects In California, $90 million for projects in New Jersey

$252 million inTexas, $51 million in Colorado and $67 million in Arizona.

The bonds are mainly for projects that will be put to public use. However, up to 30% can be used

to finance private projects.

Eligible projects include solar generating equipment.

The lender pays tax on the interest. It receives tax credits from the federal government at 70% of

the tax credits it would need to forego interest entirely, The tax credits must be reported as income.
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Section 4. Federal Loan Guarantees
The "American Recovery and Relnvestment Act" authorized the U.S. Department of Energy to

guarantee loans made to renewable energy and transmission projects in an effort to jump start the

stalled debt market. The guarantees will ds be available to support loans to pay for construction

or expansion of U.S. factories that produce equipment for renewable energy projects.

Any projects helped by the new loan guarantees must be in a position to start construction by

September to, 2011 .

Find agency guidance is pending and DOE hopes to start accepting applications in July 2009.

The agency already had authority under the Energy Policy Act In August 2005 to guarantee loans

to companies tiylng to develop innovative technologies, or technologies that have not been put

to more than three commercial applications in the United States. It took 15 months before the

department opened the door for applications. It shortlisted 16 applicants in 2006.

However no guarantees had been issued by the spring 2009, three and a half years after the

program was first authorized.

One criticism of the Innovative program is that It was supposed to be self financing. Anyone

awarded a loan guarantee would be required to pay a "credit subsidy charge" like the premium that

must be paid when buying insurance. The problem was that applicants had to submit voluminous

applications at great expense, but they would not learn the credit subsidy charge for their projects

until close to the end of the process and the charges could make the guarantees uneconomic.

They vary from borrower to borrower depending on the perceived riskiness of the project.

Congress appropriated $8 billion for a loss reserve for the new program. The new program Is not

limited to innovative technologies, and is available to all renewable energy projects. Secretary Chu

announced that he Intends to use the loss reserve to waive any credit subsidy charges, Including

for applicants who are eventually issued guarantees under the existing Innovative program.

The $6 billion should be enough to support guarantees of $80 to $110 billion.

DOE could guarantee debt of up to 80% of the project cost, be it Is considering requiring an

unguaranteed tranche of private debt as a way of piggybacking on the credit review

by a private lender

Among the Issues that the government must decide Is whether to let borrowers borrow through

an arm of the US Treasury cal the Federal Financing Bank (FFB). Any borrowing through FFB Is

expected to price at 22 basis points above the comparable Treasury yield. The guarantees are for
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new financing and not for refinancing existing projects. The government will want the developer

to have significant "skin In the game," or a significant equity Investment. It does not have a position

yet on whether the 30% Treasury cash grant counts as part of the developers equity Investment.

Any project that benefits from a guarantee will become subject to the "Natlond Environmental

Policy Act," which means that it will require an environmental assessment or possibly even a more

tlme»consum1n enWrortmentd Impact statement before It can start construction. The project will
have to pay "prevailing wages" to construction works. These are the same union wages that

the u.s. government Is required by the Davis-Bacon Act to pay on federal construction jobs. The

project will so be required to use American steel, iron and manufactured products. However,

this last requirement only applies to "public works" and "public building" projects and is unlikely to

affect many private projects.

Section 5. Manufacturing Tax Credit
The "American Recovery and Reinvestment Act" created a new 30% Investment tax credit that can

be claimed on the cost of re-equipping, expanding or building a factory to make products for the

green economy. Examples are factories to make solar panels or Inverters, blades for wind turbines,

pumps for geothermal projects, fuel cells and large batteries. However, only $2.8 billion in such

credits can be claimed nationwide. Anyone wanting to claim the credits will have to apply to the

Internal Revenue Service for an allocation.

Section 6. State Tax Considerations
(Adapted from work performed by Christy Her lg for the National Renewable Energy Laboratory and

Susan Gouchoe and Matthew Brings with one DSIRE project.)

Currently. no state Tex credits are reduced by the federal credit. 14 (The case for state and utility

grant programs Is more complex - see section 1 .4 and the database at www.dsireusa.org for

individual programs.)

However It is Important to remember for the purpose of calculating turnkey costs that state and

federal income tax credits, along with grants. do not add up directly even If they are taxable. This

is highly relevant for calculating system costs, but it is important to remember that again, except for

residential systems in Hawaii, a $10,000 solar system is still claimed as a $10.000 system at every

stage in the process.

14. The one exception to this case - the Hawaii state tax c¢edlt - was ottered In 2006 to non-lnteuactlon with the SB 2957. which
amends the Hawaii Revised Statutes. Section235.125
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Instead. the effect is best thought of as the state credit or other grant putting money In your pocket

that the federal government then taxes.

The effective sum of any state and federal tax credits Is, therefore, the federal tax credit (FI'C) plus
one, minus the FTC times the state tax credit (STC), or'

FTC + ((1 -FrorsTcl

For instance, assume your state offers a nontaxable credit of 25 percent (up to $3,760.) Assuming
you did not reach this cap, the sum of the state and federal tax credits would be;

0.80 + ((1 -0.S0)*0.25)

which equals 0.475 (47.5%) (instead of a direct sum of (.80 + .25 = .55, or 55%.) In sequence:
1 . You purchase a $5,000 solar system.
2. The state gives you a state tax credit of ($5,000 * .25) = $1250.
8. Your income has therefore Increased by $1 ,250.
4. The federal government gives you a credit of ($5,000 *.e0) = $1500.
5. The federal government then taxes the $1 ,250 you received from the state, reducing

your savings by $375, leaving you with $2,375 net savings.

Section 7. Appendix

7.1 Frequently-Asked Questions

1. If I receive a rebate for my system from my state or local government, does that

reduce the basis on which I can claim the federal 30% ITC?

A rebate received in a commercial context must usually be reported as taxable income

by the recipient. A recipient who must report a rebate as income claims the gross

amount paid for solar equipment as his "tax basis" in the equipment for purposes of

calculating the commerce solar tax credit or Treasuly cash grant,

Grants from state or local governments must ordinarily be reported as taxable income

and do not reduce the tax basis for calculating the 30% tax credit for the equipment

whose purchase price is paid in part with Wwe grant.
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2. If I receive a rebate for my system from my utility, does that reduce the basis on

which I can claim the federal 80% ITC?

A rebate received from a utility In a commercial content usually must be reported as

taxable Income by the recipient. A recipient who must report a rebate as income claims

the gross amount paid for solar equipment as his "tax basis" in the equipment for pur-

poses of calculating the commercial solar tax credit or Treasury cash grant.

A rebate received by a homeowner In a resldentid context usually does not have to be

reported as income when the rebate is received from the local utility. A homeowner

who does not report the rebate as Income takes a "tax basis" in solar equipment equal

to the net amount he paid. In other words, If the solar equipment has a gross cost of

$20,000. but a rebate from the local utility pays $2,000, then his tax basis in the equip-

ment for purposes of calculating the residential tax credit is $18,000.

a . For the residential credit, now that 25D(e)(9) (subsidized energy financing) has

been eliminated, how are basis adjustments addressed under 25D(1)?

A homeowner who claims a residential federal tax credit must reduce his basis in the

solar equipment (or the house if he clams a single basis in the house) by the amount

of tax credit he claimed. This will affect the amount of gain he has to report when the

house Is later sold .

4. Are state and local government grants taxable?

See the answer to the first question.

5. Can I take the 30% federal grant instead of the 80% tax credit?

The grant program option applies only to commercial systems and does not apply to

residential systems.

The owner of new solar equipment put to commacid use and placed in sewlce In 2009

or 2010 qualifies potentially for a 30% cash grant from the US Treasury. The owner

would receive this grant in place of the commercial tax credit. The grant will be paid

within ea days after the equipment is placed In service or. If later, after the application

is submitted and approved for the grant. Grants will also be paid on commercial solar

systems on which the owner commences construction in 2009 or 2010, provided the

system is placed in service by 201 e.
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e. of I build a new house for sale, can I take the residential credit or the commercial

credit?

The homebuilder is not usually entitled to the tax credit. The commercial credit can only

be claimed on solar equipment put to commerdd use. It is claimed by the person who

owns the equipment when it is placed in service. A homebuilder does not usually piece

a house in service, unless he retdns ownership of the house and uses it as a rental

property.

In most situations where someone builds a house and sells it with solar equipment

already Installed, the new homeowner is the one entitled to any tax credit. He clams a

residential credit, He must use the house as his residence.

7 . Can I take the 30% credit or grant on a system built on a new house in 2009 even

if the house isn't sold until 2010?

See the previous answer. The homebuilder isn't usually entitled to any tax credit.

8.  I f  I  don't have enough tax liability to take the full tax credit in the year my system

is installed, can I apply the remainder of the credit to the following years' taxes?

Unused commercialcredits can be carried forward for up to 20 years. Unused residen-

tial credits can be carried forward at least until tax year 2016 (the year the residential

credit expires). It Is unclear whether residential credits can be carried forward past

2016.

9. What if I have to Sal! my house, can I still claim the credit?

The residential credit Is not recaptured if the house is later sold. However; the hom-

eowner will have had to have reduced his tax basis in the house by the amount of the

credit. He is more likely to have a gain oh sale.

10. Does the 80% credit cover the cost of installation labor?

The cost of labor to install solar equipment goes Into the "basis" for calculating the

credit. However, only labor tied to eligible solar equipment goes Into the basis. `IT1us,

for example, If part of the labor is for replacing a roof under the solar panels, that part

would not count.

11. Does the 80% credit cover balance of system costs (racking, Inverters, etc.)?

Yes, the "basis" for calculating the credit includes all equipment from the panels through

to the Inverter (the box that converts direct current to alternating current). It does not

normally cover the cost of equipment "downstream" from the inverter like wiring to the

buildings's electrical box or additional disconnect switches.
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12. Is there astandard tax form for claiming the 30% credit? If so, wherecan Ifind it?

The commercial credit is claimed on IRS Form 8468. The residential credit is claimed

on IRS Fom 5695. Tax forms can be found at wvvw.irs.gov. However, the 2009 forms

may not be available yet on the IRS website as the agency is updating them to reflect

the changes in the "American Recovery and Reinvestment Act" signed into law Febru-

ary 17, 2009.

la. I installed my residential system in 2008. Can I claim the full 30% credit?

You can claim a credit only up to the cap of $2,000 per system that was Installed at the

before 2009. ThereIs no cap for PV or solarthermalsystems Installedafter 2008.

14. Can I claim the residential solar water heating credit for a solar water heating

system used for radiant floor heating?

Yes.

15. I received government loans to finance my system, does that affect the credit I

can claim?

Any government loan considered "subsidized energy financing" --- and most should be

- is used to reduce the "basis" on which the credit is calculated before 2009. For the

commerce credit, if the system was partly constructed before 2009, then there will be

reduction in basis for the share of the cost Incurred before 2009 that was tlnanced with

such a loan. For the residential credit, there is no reduction on account of such a loan

for any system on which installation was completed after 2008. It does not matter If

work started in 2008.

16. If I replace my roof at the same time I Install a system, how do I calculate the sys-

tem cost on which I can claim the credit?

Ask the contractor to allocate the cost of the job between the roof and the solar sys-

tem. The credit may only be claimed on the solar system. However; where a solar

system doubles as the roof, a residential credit can still be claimed on the full cost not-

withstanding that the solar system serves a dual purpose.
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"(A) such property shall be treated as recovery
property described in section 208(d)(5) of the Tax Eq-
uity and Fiscal Responsibility Act of 19B2 ('TEFRA')
[section 208(d)(5) of Pub. L. 97-248, enacting provisions
set out as a note under section 168 of this title];

"(B) '48 months' shall be substituted for '3 months'
each place it appears in applying-

"(i) section 48(b)(2)(8) of the Code [26 U.S.C.
48<b)<2>(8)], and

"(ii) section 168(f)(8)(D) of the Code [26 U.s.c.
168(f)(8)(D)] (as in effect after the amendments
made by the Technical Corrections Act of 1982 [Pub.
L. 97-448] but before the amendments made by
TEFRA); and
"(C) the limitation of section 168(f)(8)(D)(1i)(II1) (as

then in effect) shall be read by substituting 'the les-
see's original cost basis.', for 'the adjusted basis of
the lessee at the time of the lease?
"(3) The aggregate amount of property to which this

paragraph shall apply shall not exceed $60,000,000."

"(i) 2 cataxnarans built by a shipbuilder incor-
porated in the State of Washington in 1964, the con-
tracts for which were signed on April 22, 1986 and
November 12, 1985, and 1 barge built by such ship-
builder the contract for which was signed on Au-
gust 7, 1985,

"(11) 2 large passenger ocean-going United States
flag cruise ships with a passenger rated capacity of
up to 250 which are built by the shipbuilder de-
scribed in clause (i), which are the first such ships
built in the United States since 1952, and which
were designed at the request of a Pacific Coast
cruise line pursuant to a contract entered into in
October 1985. This clause shall apply only to that
portion of the cost of each ship which does not ex-
ceed s40,000,000.

"(iii) Property placed in service during 1986 by
Satellite Industries, Inc., with headquarters in Min-
neapolis, Minnesota, to the extent that the cost of
such property does not exceed $1,950,000.
"(E) Subsections (c) and (d) of section 49 of such

Codeshall not apply to property described in section
204(a)(4) of this Act [enacting provisions set out as a
note under section 168 of this title]."

§50. Other special rules

SAV1NGS PROVISION Sec-

For provisions that nothing in amendment by Pub. L.
101-508 be construed to affect treatment of certain
transactions occurring, property acquired, or items of
income, loss, deduction, or credit taken into account
prior to Nov. 5, 1990, for purposes of determining liabil-
ity for tax for periods endingafter Nov, 5, 1990, see sec-
tion 11821(b) of Pub. L. 101-508, set out as a note under
section 45K of this title.

NORMALIZATION RULES

(a) Recapture in case of dispositions, etc.
Under regulations prescribed by the

retary-
(1) Early disposition, etc.

(A) General rule
If, during any taxable year, investment

credit property is disposed of, or otherwise
ceases to be investment credit property with
respect to the taxpayer, before the close of
the recapture period, then the tax under this
chapter for such taxable year shall be in-
creased by the recapture percentage of the
aggregate decrease in the credits allowed
under section 38 for all prior taxable years
which would have resulted solely from re-
ducing to zero any credit determined under
this subpart with respect to such property.
(B) Recapture percentage

For purposes of subparagraph (A), the re-
capture percentage shall be determined in
accordance with the following table:

If the property ceases to be
investment credit property within-

The recapture
percentage is:

100

80

Section 211(b) of Pub, L. 99-514 provided that: "If, for
any taxable year beginning after December 31, 1985, the
requirements of paragraph (1) or (2) of section 46(f) of
the Internal Revenue Code of 1986 are not met with re-
spect No public utility property to which the regular
percentage applied for purposes of determining the
amount ofthe investment tax credit-

"(1) all credits for open taxable years as of the time
of the final determination referred to in section
46(f)(4)(A) of such Code shall be recaptured, and

"(2) if the amount of the taxpayer's unamortized
credits (or thecredits not previously restored to rate
base) with respect to such property (whether or not
for open years) exceeds the amount referred to in
paragraph (1), the taxpayer's tax for the taxable year
shall be increased by the amount of such excess.

If any portion of the excess described in paragraph (2)
is attributable to a credit which is allowable as a carry-
over to a taxable year beginning after December 31,
1985, in lieu of applying paragraph (2) with respect to
such portion, the amount of such carryover shall be re-
duced by the amount of such portion. Rules similar to
the rules of this subsection shall apply in the case of
any property with respect to which the requirements of
section 46(f)(9)ofsuch Code are met."

60

EXCEPTXON FOR CERTAIN AIRCRAFT USED IN ALASKA 40

(1) One mu year after placed in
service

(ii) One full year after the close
of the period described in
clause (i)

(iii) One full year after the
close of the period described
in clause (ii)

(iv) One full year after the
close of the period described
in clause (iii)

(v) One full year after the close
of the period described in
clause (iv) 20

(2) Property ceases to qualify for progress ex-
penditures

Section 211(d) of Pub. L. 99-514 provided that:
"(1) The amendments made by subsection (a) [enact-

ing this section and provisions set out above] shall not
apply to property originally placed in service after De-
eember 29, 1982, and before August 1, 1985, by a corpora-
tion incorporated in Alaska on May 21, 1953, and used
by it-

"(A) in part, for the transportation of mail for the
United States Postal Service in the State of Alaska,
and

"(B) in part, to provide air service in the State of
Alaska on routes which had previously been served by
an air carrier that received compensation from the
Civil Aeronautics Board for providing service.
"(2) In the case of property described in subparagraph

(A)-

(A) In general

If during any taxable year any building to
which section 47(d) applied ceases (by reason
of sale or other disposition, cancellation or
abandonment of contract, or otherwise) to
be, with respect to the taxpayer, property
which, when placed in service, will be a
qualified rehabilitated building, then the tax
under this chapter for such taxable year
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shall be increased by an amount equal to the
aggregate decrease in the credits allowed
under section 38 for all prior taxable years
which would have resulted solely from re-
ducing to zero the credit determined under
this subpart with respect to such building.
(B) Certain excess credit recaptured

Any amount which would have been ap-
plied as a reduction under paragraph (2) of
section 47(b) but for the fact that a reduc-
tion under such paragraph cannot reduce the
amount taken into account under section
4.'7(b)(1) below zero shall be treated as an
amount required to be recaptured under sub-
paragraph (A) for the taxable year during
which the building is placed in service.

(5) Definitions and special rules
(A) Investment credit property

For purposes of this subsection, the term
"investment credit property" means any
property eligible for a credit determined
under this subpart.
(B) Transfer between spouses or incident to

divorce
In the case of any transfer described in

subsection (a) of section 1041-
(i) the foregoing provisions of this sub-

section shall not apply, and
(ii) the same tax treatment under this

subsection with respect to the transferred
property shall apply to the transferee as
would have applied to the transferor.

(C) Certain sales and leaseback (C) Special rule
Under regulations prescribed by the Sec-

retary, a sale by, and leaseback to, a tax-
payer who, when the property is placed in
service, will be a lessee to whom the rules
referred to in subsection (d)(5) apply shall
not be treated as a cessation described in
subparagraph (A) to the extent that the
amount which will be passed through to the
lessee under such rules with respect to such
property is not less than the qualified reha-
bilitation expenditures properly taken into
account by the lessee under section 4'7(d)
with respect to such property.
(D) Coordination with paragraph (1)

Any increase in tax under paragraph (1) or
(2) shall not be treated as tax imposed by
this chapter for purposes of determining the
amount of any credit allowable under this
chapter.

(b) Certain property not eligible
No credit shall be determined under this sub-

part with respect to-
(1) Property used outside UnitedStates

(A) In general
Except as provided in subparagraph (B), no

credit shall be determined under this sub-
part with respect to any property which is
used predominantly outside the United
States.
(B) Exceptions

Subparagraph (A) shall not apply to any
property described in section 168(g)(4).

If, after property is placed in service, there
is a disposition or other cessation described
in paragraph (1), then paragraph (1) shall be
applied as if any credit which was allowable
by reason of section 47(d) and which has not
been required to be recaptured before such
disposition, cessation, or change in use were
allowable for the taxable year the property
was placed in service.

(2) Property used for lodging

(E) Special riles
Rules similar to the rules of this para-

graph shall apply in cases where qualified
progress expenditures were taken into ac-
count under the rules referred to in section
48(b)-

(3) Carrybacks and carryovers adjusted
In the case of any cessation described in

paragraph (1) or (2), the carrybacks and carry-
overs under section 39 shall be adjusted by rea-
son of such cessation.
(4) Subsection not to apply in certain cases

No credit shall be determined under this
subpart with respect to any property which is
used predominantly to furnish lodging or in
connection with the furnishing of lodging. The
preceding sentence shall not apply to-

(A) nonlodging commercial facilities
which are available to persons not using the
lodging facilities on the same basis as they
are available to persons using the lodging fa-
cilities.1

(B) property used by a hotel or motel in
connection with the trade or business of fur-
nishing lodging where the predominant por-
tion of the accommodations is used by tran-
sients,

(C) a certified historic structure to the ex-
tent of that portion of the basis which is at-
tributable to qualif ied rehabil i tation ex-
penditures, and

(D) any energy property.
(3) Property used by certain tax-exempt orga-

nization
No credit shall be determined under this

subpart with respect to any property used by
an organization (other than a cooperative de-
scribed in section 521) which is exempt from
the tax imposed by this chapter unless such

Paragraphs (1) and (2) shall not apply to-
(A) a transfer by reason of death, or
(B) a transaction to which section 381(a)

applies.
For purposes of this subsection, property shall
not be treated as ceasing to be investment
credit property with respect to the taxpayer
by reason of a mere change in the form of con-
ducting the trade or business so long as the
property is retained in such trade or business
as investment credit property and the tax-
payer retains a substantial interest in such
trade or business. 1 So in original, The period probably should be a semicolon.
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property the basis of which was reduced under
paragraph (1), the basis of such property (im-
mediately before the event resulting in such
recapture) shall be increased by an amount
equal to such recapture amount. For purposes
of the preceding sentence, the term "recapture
amount" means any increase in tax (or adjust-
ment in carrybacks or carryovers) determined
under subsection (a).
(3) Special rule

property is used predominantly in an unre-
lated trade or business the income of which is
subject to tax under section 511. If the prop-
erty is debt-financed property (as defined in
section 514(b)), the amount taken into account
for purposes of determining the amount of the
credit under this subpart with respect to such
property shal l  be that percentage of the
amount (which but for this paragraph would
be so taken into account) which is the same
percentage as is used under section 514(a), for
the year the property is placed in service, in
computing the amount of gross income to be
taken into account during such taxable year
with respect to such property. If any qualified
rehabilitated building is used by the tax-ex-
empt organization pursuant to a lease, this
paragraph shall not apply for purposes of de-
termining the amount of the rehabilitation
credit.

In the ease of any energy credit-
(A) only 50 percent of such credit shall be

taken into account under paragraph (1), and
(B) only 50 percent of  any recapture

amount attributable to such credit shall be
taken into account under paragraph (2).

(4) Property used by governmental units
foreign persons or entities

o r

(4) Recapture of reductions
(A) In general

For purposes of sections 1245 and 1250, any
reduction under this subsection shall be
treated as a deduction allowed for deprecia-
tion.(A) In general
(B) Special rule for section 1250

For purposes of section 1250(b), the deter-
mination of what would have been the depre-
ciation adjustments under the straight line
method shall be made as if there had been no
reduction under this section.

No credit shall be determined under this
subpart with respect to any property used-

(i) by the United States, any State or po-
litical subdivision thereof, any possession
of the United States, or any agency or in-
strumentality of any of the foregoing, or

(ii) by any foreign person or entity (as
defined in section 1es<h)<2><c)), but only
with respect to property to which section
168(h)(2)(A)(iii) applies (determined after
the application of section 1s8<h)(2)(B)).

(5) Adjustment in basis of interest in partner-
ship or S corporation

(B) Exception for short-term leases

The adjusted basis of-
(A) a partner's interest in a partnership,

and
(B) stock in an S corporation,

This paragraph and paragraph (3) shall not
apply to any property by reason of use under
a lease with a term of less than 6 months
(determined under section 188(i)(3)).

shall be appropriately adjusted to take into
account adjustments made under this sub-
section in the basis of property held by the
partnership or S corporation (as the case may
be).(C) Exception for qualified rehabilitated

buildings leased to governments, etc.
If any qualified rehabilitated building is

leased to a governmental unit (or a foreign
person or entity) this paragraph shall not
apply for purposes of determining the reha-
bilitation credit with respect to such build-
ing.
(D) Special rules for partnerships, etc.

(d) Certain rules made applicable

For purposes of this paragraph and para-
graph (3), rules similar to the rules of para-
graphs (5) and (6) of section 168(h) shall
apply.
(E) Cross reference
For special rules for the application of this para-

graph and paragraph (8), see section 168(h).
(c) Basis adjustment to investment credit prop-

erty
(1) In general

For purposes of this subtitle, if a credit is
determined under this subpart with respect to
any property, the basis of such property shall
be reduced by the amount of the credit so de-
termined.
(2) Certain dispositions

If during any taxable year there is a recap-
ture amount determined with respect to any

For purposes of this subpart, rules similar to
the rules of the following provisions (as in effect
on the day before the date of the enactment of
the Revenue Reconciliation Act of 1990) shall
apply:

(1) Section 46(e) (relating to limitations with
respect to certain persons).

(2) Section 46(f) (relating to limitation in
case of certain regulated companies).

(3) Section 46(h) (relating to special rules for
cooperatives).

(4) Paragraphs (2) and (3) of section 48(b) (re-
lating to special rule for sale-leasebacks).

(5) Section 48(d) (relating to certain leased
property).

(6) Section 48(1) (relating to estates and
trusts).

(7) Section 48(r)
organizations).

Paragraphs (1)(A), (2)(A), and (4) of the section
46(e) referred to in paragraph (1) of this sub-
section shall not apply to any taxable year be-
ginning after December 31, 1995.
(Added Pub. L. 101-508, title XI, §11813(a), Nov. 5,
1990, 104 Stat. 1388-546, amended Pub. L. 104-188,
title 1, §§1e16<b><1>, 1702(h)(11), 1704<tx29), Aug.

(relating to certain 501(d)
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20, 1996, 110 Stat. 1856, 1874, 1889, Pub. L. 105-206,
title vi, §6004(g)(v>, July 22, 1998, 112 Stat. 796;
Pub. L. 108-357, title III, §322(d)(2)(D), Oct. 22,
2004, 118 Stat. 1475, Pub. L. 109-135, title IV,
§412(0), Dec. 21, 2005, 119 Stat. 26389

1990, for purposes of determiningliability for tax for pe-
riods ending after Nov. 5, 1990,'see section 11821(b) of
Pub, L. 101-508, set out as a note under section 45K of
phis mule.

REFERENCES IN TEXT

[§§50A, 50B. Repealed. Pub. L. 98-369, div. A, title
n, §474(m)(2), Jilly 18, 1984, 98 Stat. 833]

The date of the enactment of the Revenue Reconcili-
ation Act of 1990, referred to in subset. (d), is the date
of enactment of Pub. L. 101-508, which was approved
Nov. 5, 1990.

PRIOR PROVISIONS

A prior section 50, Pub. L. 92-178, title I, §101(a), Dec.
10, 1971, 85 Stat. 498, related to restoration of credit for
investment in certain depreciable property, prior to re-
peal by Pub. L. 95-600, title 111, §312(c)(1), Nov. 6, 1978,
92 Stat. 2826, applicable to taxable years ending after
Dec. 31, 1978.

AMENDMENTS
2005-Subsec. (8»)(2)(E)- Pub. L. 109-135 substituted

"section 48(b)" for"section 48(a)(5)".
2004-Subsec. (c)(3). Pub. L. 108-357 struck out "or re-

forestation credit" after "energy credit" in introduc-
tory provisions.
1998-Subsec. (8)(5)(C). Pub. L. 105-206 substituted

"this chapter" for "subpart A, B, D, or G".
1996--Subsec. (a)(2)(C). Pub. L. 104-188, §1'704(t)(2S),

substituted "subsection (d)(5)" for "subsection (c)(4)".
Subset. (8»)(2)(E)- Pub. L. 104-188, §1702(h)(11), sub-

stituted "48(a)(5)" for "48(8)(5)(A)".
Subset. (d). Pub. L. 104-188, §1616(b)(1), inserted clos-

ing provisions.

EFFECTWE DATE OF 2004 AMENDMENT

Amendment by Pub. L. 108-357 applicable with re-
spect to expenditures paid or incurred after Oct. 22,
2004, see section 322(e) of Pub.L. 108-357, setout as a
note undersection 46 of thistitle.

EFFECTIVE DATE OF 1998 AMENDMENT

Amendment by Pub. L. 105-206 effective, except es
otherwise provided, as if included in the provisions of
the Taxpayer Relief Act of 1997, Pub. L. 105-34, to which
such amendment relates, see section 6024 of Pub. L.
105-206, set out as a note under section 1 of this title.

EFFECTIVE DATE OF 1996 AMENDMENT

Section 50A, added Pub. L. 92-178, title VI, §601(b),
Dec. 10, 1971, 85 Stat. 554, amended Pub. L. 93-406, title
II, §§2001(8)(2)(B), 2002(g)(2), 2005(c)(4), Sept. 2, 1974, 88
Stat. 957, 968, 991, Pub. L. 94-12, title IV, §401(a)(1)» (2),
Mar. 29, 1975, 89 Stat. 45, Pub.L. 94-401, §4(a), Sept. 7,
1976, 90 Stat. 1217; Pub. L. 94-455, title v, §50a(b)(4>. title
XIX, §§1901(a)(6), (b)(1)(D), 1906(b)(18)(A), title XXI,
§2107(a)(1)_(3). (b), (c), Oct. 4, 1976, 90 Stat. 1562, 1765,
1790, 1834, 1903, 1904; Pub. L. 95-600, title III, §322(8)-(C),
Nov. 6, 1978, 92 Stat. 2836, 2837; Pub. L. 96-178, §S(c)(1),
Jan. 2, 1980, 93 Stat. 1298; Pub. L. 96-222, title 1,
§103(a)(7)(D)(i), Apr. 1, 1980, 94 stat. 211; Pub. L. 97-34,
title II, §207(C)(1), Aug. 13, 1981, 95 Stat. 225; Pub. L.
97-248, title I, §2e5(b)(2>(A)(1i),Sept.3, 1982, 96 Stat. 547,
Pub. L. 97-354, §5(a)(9), Oct. 19, 1982, 96 Stat. 1693, pro-
vided for a credit for expenses of work incentive pro-
grams, for the determination of the amount of that
credit, and for the carryover and carryback of unused
credit.

Section 50B, added Pub. L. 92-178, title VI, §601(b),
Dec. 10, 1971, 85 Stat. 556, amended Pub. L. 94-12, title
In, §302(C)(4), title Iv, §401(a)(3)-(5), Mar. 29, 1975, 89
Stat. 44, 46, Pub. L. 94-401, §4(b), Sept. 7, 1976, 90 Stat.
1218; Pub. L. 94-455, title XIX, §1906(b)(13)(A), title XXI,
§2107(a)(4), (d)-(t'), Oct. 4, 1976, 90 Stat. 1834, 1903, 1904;
Pub. L. 95-171, §1(e), Nov. 12, 1977, 91 Stat. 1353, Pub.L.
95-600, title III, §322(d), Nov. 6, 1978, 92 Stat. 2837; Pub.
L. 96-178, §§s(a>(1). (3). 6(c)(2). (3), Jan. 2,1980,93 Stat.
1295, 1298, Pub. L. 96-222, title I, §103(a)(5), (7)(C), (D)(ii),
(iii), Apr. 1, 1980, 94 Stat. 209, 211, Pub. L. 96-272, title
II, §208(b)(1), (2), June 17, 1980, 94 Stat. 526, 527, Pub. L.
97-34, title 11, §261<b>(2)<B><1>. Aug. 13, 1981, 95 Stat. 261;
Pub. L. 97-354, §5(8)(10). Oct. 19, 1982, 96 Stat. 1693; Pub.
L. 101-239, title VII, §'7644, Dec. 19, 1989, 103 Stat. 2381,
provided for the definition of terms related to the ex-
penses of work incentive programs, limitations on such
expenses, and special rules to be applied in connection
with the computation of the credit.

Subsequent to repeal, Pub. L. 101-239, title VII,
§7644(a), Dec. 19, 1989, 103 Stat. 2381, provided that:

"(a) In GENERAL.-SO much of subparagraph (A) of
section 50B(h)(1) of the Internal Revenue Code of 1954
(as in effect for taxable years beginning before January
1, 1982) as precedes clause (i) thereof is amended to read
as follows:

" '(A) who has been certified (or for whom a written
request for certification has been made) on or before
the day the individual began work for the taxpayer
by the Secretary of Labor or by the appropriate agen-
cy of State or local government as-'.
"(̀ D) EFFECTIVE DATE.-The amendment made by sub-

section (a) shall apply for purposes of credits first
claimed after March 11, 1987."

Amendment bysection 1616(b)(1)of Pub. L. 104-188 ap-
plicable to taxable years beginning after Dec. 31, 1995,
see section1616(c) of Pub. L.104-188,set out as a note
under section593 of thistitle.

Amendment by section 1'702(h)(11) ofPub. L. 104-188
effective, except as otherwise expressly provided, as if
included in the provision of the Revenue Reconciliation
Act of 1990, Pub. L. 101-508, title XI, to which such
amendment relates, see section 1'702(i) of Pub. L.
104-188,set out as a note under section 38of this title.

EFFECTIVE DATE EFFECTIVE DATE OF REPEAL
Repeal applicable to taxable years beginning after

Dec. 31, 1983, and to carrybaoks from such years, see
section 475(a) of Pub. L_ 98-369, set out as an Effective
Date of 1984 Amendment note under section 21of this
title.

Section applicable to property placed in service after
Dec. 31, 1990, but not applicable to any transition prop-
erty (as defined in section 49(e)of this title), any prop-
erty with respect to which qualified progress expendi-
tures were previously takenintoaccount under section
46(d) of this title, and any property described in section
46(b)(2)(C) of this title, as such sections were in effect
on Nov. 4, 1990, see section 11813(c) of Pub. L. 101-508,
set out as an Effective Date of 1990 Amendment note
under section 45K of this title.

SUBPART F-RULES FOR COMPUTING WORK
OPPORTUNITY CREDIT

SAVINGS PROVISION

Sec.
51 .
[51A.
52.

Amount of credit.
Repealed.]
Special rules.

AMENDMENTSFor provisions that nothing in this section be con-
strued to affect treatment of certain transactions oc-
curring, property acquired, or items of income, loss, de-
duction, or credit taken into account prior to Nov. 5,

2006-Pub. L. 109-432, div. A, title I, §105<e)(4)(:B>, Dec.
20, 2006, 120 Stat. 2987, struck out item 51A "Temporary
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PRE-FILED DIRECT TESTIMONY OF DAVID PETERSON

ON BEHALF OF SOLARCITY

2
August 20, 2009

3

4
SolarCity ACC Application -Testimony of David Peterson, Assistant Superintendant for
Operations, Scottsdale Unified School District

5

6
1. What is your name and occupation?

David Peterson, Assistant Superintendent for Operations

7

8

2. Tell me about your educational background and relevant work experience?
School Facilities and Finance for 15 years

9 3. What is the nature of the District's relationship with SolarCity?
They will supply and operate a solar p.v. system for the District10

11

12

4. Why did the District decide to pursue solar energy?
Due to the lack of funding by our Legislature we can not afford utility rate increases, and this
allows us to have a constant, competitive rate.

13

14

5. Please descn'be the process by which the District selected SolarCity.
The District did a request for proposal (RFP) and evaluated all respondents with a two-step
process.

15

16 6. Did the District have other offers from competitors?
Approximately how many? Yes. There were five offerors.

17

18
7. What was the primary reason for selecting SolarCity and the SSA financing

arrangement?
The SSA and no upfront costs were critical components in making an award.19

20 8. Without an SSA would the District be as likely to adopt solar systems? If not, why
not?

21
Without the SSA we could not do this.

22

23
9. If SSA financing is approved how many systems is the District likely to adopt in the

next 5 years? What about without SSA financing?
We Could install 10 systems in the next five years if the SSA is approved.

24

25

26

10. Does the District expect to realize significant savings from the systems at issue in
this Application?

Yes the District expects to realize significant savings that will increase in direct proportion to the
increase in our utility rates.

27

28 11. Could the District realize the same savings without SSA financing?

l



v

No. The prohibitive up-front costs of solar without an SSA would not allow the District to
realize similar savings.

2

3
" 12. Did SolarCity adequately and accurately explain the SSA contract to the District?

Is the District comfortable with the SSA provisions?
The District has had its Legal counsel review the SSA and we fully understand its provisions.

4

5

6

7

8

13. Does the District feel that the proposed SSA arrangement requires oversight from
the Commission to protect the Districts interests?

No. If we owned the system ourselves we would not be regulated. Our public interest is
adequately protected by the RFP process and market competition. Regulation is likely against
the public interest because it would increase costs and therefore decrease savings. Future
responses would be limited due to regulation and prices quoted would be at a higher price due to
the costs associated with regulation.

9

10

11

12 \

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28


