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JOINT COMMENTS TO THE
PROPOSED GRDER BY SUNRUN
INC. AND SUNPOWER
CORPORATION
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22

IN THE MATTER OF THE
APPLICATION OF SOLARCITY
CORPORATION FOR A
DETERMINATION THAT WHEN IT
PROVIDES SOLAR SERVICE TO
ARIZONA SCHOOLS,
GOVERNMENTS, AND NON-PROFIT
ENTITIES IT IS NOT ACTING AS A
PUBLIC SERVICE CORPORATION
PURSUANT TO ART. 15, SECTION 2
OF THE ARIZONA CONSTITUTION

23

24

Sur Run Inc. ("Sur Run") and SunPower Corporation ("SunPower"), which are
25

26 collectively referred to herein as "Companies", hereby comment upon the recommended

27 Order and supporting documentation filed by the Staff of the Arizona Corporation

28
Commission ("Commission") on August 14, 2009 in Track 1 of this proceeding.

w



1 As described in more detail below, the Companies support the stated intent behind

2

the recommended Order - to allow SolarCity and Scottsdale Unified School District
3

4 ("School District") to move forward with their Solar Services Agreements ("SSAs") and

5 seek currently available stimulus limas without prejudicing any paily's legal position

6
regarding the issue of whether or not SolarCity is acting as a public service corporation

7

8
("PSC") subject to Commission jurisdiction. As provided for in the July 22, 2009

9 Procedural Order issued in this proceeding, that legal issue is to be addressed in Track 2

10 of this proceeding.
11

12
However, certain provisions in the recommended Order unnecessarily presume

13 Commission jurisdiction. Accordingly, the Companies believe that those provisions

14
should be revised as set forth below to (i) accurately reflect the limited scope of Track l,

15

16
and (ii) ensure that the final order does not presume Commission jurisdiction unless and

17 until it has been established on the basis of the record to be developed in Track 2.

18
1. Background of the Companies.

19

Sur Run is a retail supplier of residential solar power systems that provide
20

21 affordable, hassle-free solar electricity to homeowners. By owning, operating, and

22 maintaining these on-site solar systems, Sur Run offers consumers the option of solar-

23

generated electricity without the burdensome capital expense and effort associated with
24

25 typical solar panel acquisition, installation and maintenance. Sur Run launched its

26 operations in the Arizona residential solar market in April, 2009.

27
/ / / /

28
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1 SunPower (together with its subsidiaries) designs, manufactures and markets high-

2

3
performance solar electric power technologies.  The Company's solar cells and solar

4 panels are manufactured using proprietary processes, and its technologies are based on

5 more than 15 years of research and development. The Company operates in two business

6

segments: Systems and Components. The Systems Segment generally represents sales
7

8 directly to systems owners of engineering, procurement, construction and other services

9

10

relating to solar electric power systems that integrate the Company's solar panels and

balance of systems components, as well as materials sourced from other manufacturers.
11

The Components Segment primarily represents sales of the Company's solar cells, solar
12

13 panels and inver t ers to  so lar  syst ems inst allers and o ther  resellers,  including the

14 Company's global dealer network. SunPower has offices throughout North America and
15

16 in Germany, Italy, Korea, Australia and Spain.

17 2. The Companies support the intent behind Track 1 and the recommended
Order.

18

19

20

Like most, if not all, parties in this Docket, the Companies believe that it is in the

public's best interest for the Commission to allow So1arCity and the School District to
21

move forward with their SSAs and seek currently available stimulus funds without the
22

23 necessity of a prior determination of whether or not SolarCity is a public service

24 corporation ("PSC"). The Companies also agree that determining whether or not SSA

providers, such as SolarCity, are PSCs will require a factual record, supplemented by
25

26

27 briefs and oral argument, which will be developed in Track 2. The Companies further

28 believe that the July 22, 2009 Procedural Order's bifurcation of this Docket into Track 1

3



1 and Track 2 to allow the specific SSAs at issue to move forward on an expedited basis

2

independent of the PSC jurisdictional issue was fair and reasonable to the respective
3

4 interests of all parties. Finally, the Companies agree with Commission Staff that the

5 Track 1 Order should be very carefully limited so as to allow So1arCity and the School

6
District to put into operation the SSAs without prejudicing any party's legal position with

7

8
respect to Track 2 jurisdictional issues.

9 3. Issues with the recommended Order.

10
The primary issues raised by the current language of the recommended Order are

11

12
found in the sections entitled "Conclusions of Law" and "Order". For example, 11 1 of the

13 Conclusions of Law section states "[for purposes of granting this preliminary relief, the

14 Commission has determined at this time that it has jurisdiction over So1arCity
15

16
Corporation and over the special contract rates filed as part of the Application in this

17 docket." [Emphasis added]. This language presumes that the Commission has

18 jurisdiction over So1arCity and over the rates in the SSAs, and in effect prejudges the
19

core issue that the Companies and many parties intend to address in Track 2. Similarly,
20

21 the two provisions in the "Order" section that "approve" the contract rates also inherently

22 presume that the Commission has the jurisdiction to make such determinations at this

23

point in time. Again, these are important conclusions that should not and need not be
24

25 presumed, especially while the jurisdiction question is still at issue in Track 2.

26 / / / /

27
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1 4. The Companies propose minor revisions to the recommended Order
consistent with the limited scope intent of Track 1.2

3 For the reasons discussed above, the Companies respectfully request that the

4

Commission amend the recommended Order sections entitled "Conclusions of Law" and
5

6 "Order" to provide as follows:

7

8

CONCLUSIONS OF LAW

9

10

11

1. The Commission, having reviewed the Application and Staff' s
Memorandum dated August 14, 2009, concludes that it is in the public
interest to extend preliminary relief to SolarCity and the School District
while the determination of whether SolarCity is a public service corporation
remains open pending a future detennination of that issue in Track 2 in this
Docket.

12

13 2. The Commission's findings in this Track 1 are made without
prejudice to the Applicant's and other parties' positions or arguments to be
presented in Track 2 of this Docket.

14

15

16
ORDER

17

18

19

20

IT IS THEREFORE ORDERED that So1arCity and the School
District are granted preliminary relief to implement the provisions of the
SSAs. Any conclusion(s) of law subsequently reached by the Commission
in Track 2 of this Docket will not be retroactively applied to either this
Order or the SSAs between SolarCity and the School District addressed
herein.

21

22

23

IT IS FURTHER ORDERED that the Commission issuance of this
Order is without prejudice to the Applicant's and other parties' positions or
arguments on the jurisdictional question to be addressed and resolved in
Track 2 of this Docket.

24

25

26 ////

27
////

28

DATED this 21St day of August, 2009.
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1 MOYES SELLERS & SIMS LTD.
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Jay I. Moyes
Steve Wene
1850 North Central Avenue, Ste. 1100
Phoenix, AZ 80004
(602) 604-2189
swene@lawms.com
Attorneys for Sur Run, Inc.
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Lawrence V. Robertson, Jr.
P.O. BOX 1448
Tubae, Arizona 85646
(520) 398-0411
Tubac Lawyer @aol.com
Attorney for SunPower Corporation
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15

16
Original and 13 copies filed this
21s' day of August, 2009, with:

17

18

19

Docket Control
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

20

21 Copies mailed this
21St day of August, 2009, to:

22

23

24

25

Mr. Bradley S. Carroll
Snell & Wilmer L.L.P.
One Arizona Center
400 East Van Buren
Phoenix, Arizona 85004-2202

1

26

27

28

Mr. Lawrence V. Robertson, Jr.
Attorney at Law
P.O. BOX 1448
Tubae, Arizona 85646
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Mr. Timothy M. Hogan
Arizona Center for Law in the Public Interest
202 East McDowell Road, Suite 153
Phoenix, Arizona 85004
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Mr. David Berry
Western Resource Advocates
P.O. Box 1064
Scottsdale, Arizona 85252-1064
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8
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Mr. C. Webb Crockett
Mr. Patrick J. Black
Fennemore Craig, P.C.
3003 North Central Avenue, Suite 2600
Phoenix, Arizona 850 l2-2913
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12

13
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Mr. Michael A. Curtis
Curtis, Goodwin, Sullivan,

Udall & Schwab, PLC
501 East Thomas Road
Phoenix, Arizona 850 l2-3205

15

16

17

Mr. Philip J. Dion, Jr., Esq.
Tucson Electric Power Company
One South Church Street, Suite 200
Tucson, Arizona 85702

18

19

20

Mr. Michael W. Patten, Esq.
Roshka DeWu1f & Patten, PLC
400 East Van Buren Street, Suite 800
Phoenix, Arizona 8500421

22

23

24

Mr. Kenneth C. Sundlof, Jr.
Jennings, Strouss & Salmon, P.L.C.
201 East Washington Street, nth Floor
Phoenix, Arizona 85004-2385

25

26

27

28

Ms. Kelly J. Barr
Salt River Project Agricultural

Improvement & Power District
Regulatory Affairs & Contracts, PAB 221
P.O. Box 52025
Phoenix, Arizona 85072-2025
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Ms. Deborah R. Scott
Pinnacle West Capital Corporation
400 North Fifth Street, MS 8695
Phoenix, Arizona 85004

4

5
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7

Mr. Daniel W. Pozefsky
Chief Counsel
Residential Utility Consumer Office
l l10 West Washington Street, Suite 220
Phoenix, Arizona 85007
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9
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Mr. Jordan Rose
SolarCity Corporation
6613 North Scottsdale Road, Suite 200
Scottsdale, Arizona 85250

11

12

13

Mr. Kenneth R. Saline
K. R. Saline & Associates, PLC
160 North Pasadena, Suite 101
Mesa, Arizona 85201-6764
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Mr. Steven M. Oleo
Direct, Utilities Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
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Ms. Janice M. Allard
Chief Counsel, Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
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