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1 ALJ STERN:

2

This prehearing in the matter of

Yucatan Regor ts, Incorporated, et al., in Docket

3 No. S-03539A-03-0000 is now open. My name is Marc Stern.

4 I'll preside over this matter this morning.

5 And at this time we'll take appearances,

6 star ting with the division.

7 MR. PALFAI : Jamie Pale at on behalf of the

8 Securities Division

9 ALJ STERN: And Yucatan.

10 MR. HELD: Joel Held for Yucatan Regor ts I

Inc., Yucatan Regor ts, S.A., Regor t Holdings

12 International, Inc., and Regor t Holdings InternationalI

13 S.A.

14 MR I GALBUT : Mar tin Gal but co-counsel for theI

15 same par ties.

16 MR. ROSHKA: Good morning. Paul Roshka for

17 Mr. Kelly.

18 MR | GALBRAITH : Your Honor, Tom Galbraith, the

19 personification of his client, World Phantasm. And I have

20 with me also today Kirsten Copeland from our office, and

21 I

22

visiting, and I was tempted to pass her off as the client

our summer clerk, Nicole Cassett.

23 ALJ STERN: Thank you .

24 Well, I scheduled this at tee making the most

25 recent procedural order denying the respondent's request
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1 for discovery.

2

Primarily the reason for this prehearing

today is try and work out some ser t of a scheduling for

3

4

the hearing; and secondly, in the interim time, I noticed

the respondents have filed a request for an expedited

5 order, essentially, if I understood things correctly,

6 requesting me to order the Executive Secretary to issue

7 some subpoenas to car rain individuals employed by the

8 Securities Division and to subpoena dices cecum her rain

9 documents I

10 Now, do you want to address your request
I

11 Mr. Held?

12 MR. HELD: Yes, thank you.

13 As you will recall from the documents we

14 filed, the request is for the testimony of Alan Walker I

15 and I'll get to that in a minute, the testimony of the

16 custodian of records to serif y the records, and then for

17 the dices cecum for the records themselves.

18 In your sixth procedural order you denied, as

19 you recall, we sent the division request for production of

20 documents, and they objected. In your order you ruled

21 that, and denied our discovery under the Arizona Rules of

22 Civil Procedure, and in your order you said that the

23 our discovery must take place pursuant to A.R.S.

24 41-1062(A) (4), and since that controlled, which requires

25 us to come to you and ask for you to issue an order
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1 directing the Commission to issue a subpoena.

what we did.

S o that I S

2

3 The requests are pursuant to that section of

4 A.R.S. Essentially, it's pretty much the same things we

5 had asked for in our request for production, on the theory

6

7

that the denial of our request for production or the

granting of the Staff's objections to our request for

8 production was a procedural aspect that couldn't be done

9 under the Rules o f Civil Procedure and had to be doneI

10 under the A.R.S. 1062.

The Staff responded i n its objections t o now

12 this new request for you to issue an order, saying we

13 haven't shown any need for the discovery requests. We

14 have requested privilege records. Our requests are

15 premature and they were vague, ambiguous, and overbroad.

16 In essence, the Staff says that they will

17 provide us -- very, very nice of them they're going to

18 provide us at some time, God knows when, with the names of

19 the witnesses and copies of all of the documents we will

20 need, the respondents will need, to defend themselves.

21

22

They're going to make the decision, according to their

response, that they will tell us what we're going to need

23 and that's what they're going to give us, and nothing

24 more l And we to date, this case was brought a year ago, a

25 We have not received one piece of paper or one
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1

2

bit of information from the Staff, not a single one.

We've been told over and over and over again

3 t1'1ey're going to give us names of witnesses and records .

4 We have not got one

5

We've got zero, Nada, nothing, zip.

And why is that?request for production. Because, with

6

7

all due respect, your blessing, they have been continuing

to do discovery through this guise of an investigation.

8 Today they gave me, the Staff gave me a notice

9 to respondents to a person by the name of Tyson Highland,

10 which i s scheduled now for June 8th.

11 Highland?

Who is Tyson

He's an agent who sold the universal lease.

12 There have been several EUOs under this guise of a

13 continuing investigation.

14 In those EUOS there have been hundreds andI

15 hundreds and hundreds of pages of testimony dealing with

16 the Yucatan universal lease, and the Regor t Holding

17 universal lease. I

18

Now, you have allowed us to be there

but you haven't allowed us to cross-examine. You ' ve

19 allowed us to reno tice those people for second deposition,

20 should we want one. We tried that with Mr. Higgs, we

21 can't even find him now. They got him here. We couldn't

22 even get him here. We can't find him. S o that's a little

23 hard to conduct.

24 You may shrug, but the bottom line is they had

25 the opportunity and we couldn't cross-examine And
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1 they've been doing it not, this is no independent

2 investigation they're conducting, this is discovery in

3 case, and that's all it is. Because every time one

4

5

of these EUOs takes place, they end up asking hours of

questions, and hundreds of pages of questions dealing with

6 our clients, with the respondents in this case, and then

7 a t the very end, they take u p some time and make u p some

8 questions about some other stuff they've been doing. And

9 we get the transcripts of what relates to this case.

10 So the issues are in the ASCs, in the Staff's

objections to our request for you to issue an order. They

12 have provided you, as they have in the past, with many,

13 many evidence, with half-truths and mischaracterization of

14 the cases and the f acts. First, they say we don't need

15 the discovery.

16

They say the reason we don't need it is we

haven't shown a need for it. The need for it, I present

17 to you, is that they have had unfettered discovery rights I

18 and we have had none. That is a denial of due process.

19 Absolute denial of due process.

20 They have not asked us for any documents. And

21

22

why is that? Because they don't need to, they're getting

them by subpoenaing banks, and getting them from other

23 agencies, and getting them from agents in this

24

25 nothing .

investigation they're conducting, but we're getting

We can't produce a piece of paper from them. W e
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1 have no idea what the allegations are based on. We have

2 the C&D, in existence for a year, and it tells us nothing.

3 We have no way of knowing whether we can even test the

4 allegations of the Commission. We can't do it. We have

5 nothing from them.

6 The dices cecum, i n its four corners, provides

7 the basis for our need. what does the dices cecum ask

8 for? All

9

The Staff says well, we haven't shown a need.

we do is refer to the dices cecum to the documents

10 What does it ask for it? It asks for things

11

requested.

like in Item 3 let's talk Item 2. Any and all

12 documents evidencing, relating, or concerning the

13 allegations of the Securities Division by any or all of

14 the respondents in this proceeding, as alleged in

15 Paragraphs 9, 53 and 59 of the amended order, which refers

to the C&D.16

17 We're asking for the

18

What are we asking for?

documents that the Staff has, from wherever they got them,

19 that support the allegations in the order.

20

21

22 Regor ts 1

Request No. 3, any and all documents, evidence

relating or concerning the allegations regarding Avalon

That's contained in Paragraph 7 of the amended

23 order. How vague is that? They made the allegation,

24 we're simply asking for the documents that support those

25 allegations so that we can defend ourselves, because right

ARIZONA REPORTING SERVICE, INC
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1 now, we're not walking we've been in an ambush for

2 We're going to be asked to try a case and

3

almost a year.

what's going to happen? 20 days before the case is to be

4 tried, Mr. Pelf at is going to all of a sudden give us the

5 names of witnesses, and maybe a handful of documents, and

6

7

say this is all you need, go defend yourselves.

Then what's going to happen? We're going to

8 come in and say we can't: try this case, o r i f you want t o

9 try this case, fine, you know what this case is going to

10

11

turn into at trial, it's not going to be a trial, it's

going to be a series of depositions, since we've never had

12 the names o f these witnesses. We're going to be sitting

13

14

here and taking depositions of people because we've never

asked them a question. We didn't even know who they were .

15

16

We're going to have documents, we're going to say what's

the justification, what's the foundation, where did this

17 document come from, and we're going to waste weeks and

18 weeks of your time, and weeks and weeks of our time, and

19 the state's money, and my client's money, doing a trial by

20 deposition.

21 That's not what a trial i s all about .

22 is where you take all the discovery beforehand, not during

23 What Mr. Pelf at is saying to us is you'll get it

24 all at trial, conduct your discovery at that point.

25 give you, I, the Staff, will give you what you need to

ARIZONA REPORTING SERVICE, INC.
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1 defend yourself.

2

W e l l ,  I ' m  s o r r y ,  t h a t ' s  n o t  h i s

p r e r o g a t i v e  a n d  t h a t ' s  n o t  w h a t  t h i s  s y s t e m  i s  a l l  a b o u t .

3

4

N o .  4  s a y s  g i v e  u s  a l l  t h e  d o c u m e n t s  r e l a t i n g

t o  t h e  a l l e g a t i o n s  i n  P a r a g r a p h  1 8 . No. 5, give us all

5 t h e  d o c u m e n t s  r e l a t i n g  t o  t h e  u n i v e r s a l  l e a s e . N o . 6 I

6 documents referred t o i n Paragraph 2 0 o f the order. And

7 on and on and on. T h a t ' s  w h a t  w e ' r e  a s k i n g  f o r . We're

8

9

10

asking for the documents that they claim that they used to

support or will use to support the allegations in the C&D.

Now, if that's not need, I don't know how else to show

11 need.

12

13

N o w ,  t h e y  s a y  w e ' r e  a s k i n g  f o r  p r i v i l e g e d

documents a n d  M r .  P e l f  a t  c i t e d  a  b u n c h  o f  c a s e s  w h i c h  d oI

1 4 n o t  s t a n d  f o r  t h e  p r o p o s i t i o n s  h e  s a y s .

15 instance, they're not Arizona cases. They're federal

16 cases, Supreme Court I some , and they do stand for the

17 But

18

p r o p o s i t i o n  t h a t  t h e r e  i s  a n  i n v e s t i g a t i v e  p r i v i l e g e .

w h a t  i s  t h e  p r i v i l e g e ? T h e  p r i v i l e g e  i s ,  a c c o r d i n g  t o

that we cannot discover the sources o f their19 these cases,

20 Which decisions

21

i n f o r m a t i o n ,  t h e i r  m o d e  o f  i n v e s t i g a t i o n .

a nd  d o c um e n t s  r e l a t e d  t o  w h i c h  d e f e nd a n t s  t he y  d e c i d e d  t o

22 s u e ,  a n d  i n t e r n a l  n o n  p u b l i c  g u i d e l i n e s  a n d  m e m o s ,  t h a t ' s

23

24

w h a t ' s  c o v e r e d  b y  i n v e s t i g a t o r y  p r i v i l e g e .

N o w ,  h a v i n g  s a i d  a l l  o f  t h a t ,  w e  h a v e n ' t  a s k e d

25 f o r  p r i v i l e g e d  d o c u m e n t s . What have we asked for? We've

ARIZONA REPORTING SERVICE, INC l
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1 asked for all documents and i n Instruction No. 11 ourI , i n

2 request, we said in the event that you seek to withhold

3 any documents, things, or information on the basis that it

4

5

6

7

8 That's what a

9

is properly subject to some limitation on discovery, you

shall supply us with a list of the documents and things

for which limitation of discovery is claimed, and give us

the following information, just like the rules say they're

supposed to give us in a privileged log.

privileged log is. You're supposed to give us the name of

10 the author, who received it so we can test, and you can

11

12 this decision.

test because you're the ultimate person who's got to make

You can test whether it really is

13 privileged.

14 I'm here to tell you that documents they

15

16 documents |

17

18

receive pursuant to a subpoena are not privileged

Those are not investigatory privilege.

they receive a document from someone, a bank, a salesman,

somebody else that's a piece of paper and it's four

19

20

corners of the document, they purportedly got from us, or

was not made up by the Staff, and I don't: mean that

21

22

pejoratively, I mean not made up by the Staff, then that's

not a privileged document. How they got it may be

23 privileged. What method they used to get it may be

24 privileged. The source theof information may be

25 privileged. What their internal things and mechanisms and

ARIZONA REPORTING SERVICE, INC
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1 how they got about may be privileged, but the document

2 Same thing as the attorney-client privilege I when

3

4

5

you deal with it. Facts are not privileged. Opinions,

thought processes, those things may be privileged.

But having said all of that, we didn't ask for

6

7

8 documents •

9

the privileged. They're putting the shoe on our foot

saying we should have asked for only nor privileged

How do we know what's privileged? They're the

ones who have got to tell us what's privileged. They've

10

11

12

got to tell us what they've got, give us what's not

privileged, and then tell us in a log so we can test what

is privileged.

13 So between all of this, we have then they

14 say in their response that we've asked for bank records I

15 our own bank records.

16

17

18

One of our requests does say any

bank records you have relating to the respondents. And he

says they're your bank records, how can you ask for your

And the answer is I don't know what they'vebank records?

19 got .

20

21

22

They've alleged, although they haven't done it

in the cease and desist order, they allege the last time

we were here, totally f fallaciously, but they alleged and

23 you refused to sanction them for it, that we were

24 conducting a Ponzi scheme. Well the bank records I'mI I

25 here to tell you, will prove we're not conducting a Ponzi

ARIZONA REPORTING SERVICE, INC I
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1 scheme U

2

And they knew it, and they know it, and as a

result we're entitled to whatever records they have. Even

3

4 us,

though they may be our records, they didn't get them from

I want to know who they got them from, I want to see

5 whether they were altered. I want to see what they have.

6 That helps us defend this case.

7 If Mr. Pelf at is going to make a

8 representation to this court and stipulate that he will

9 not use any witnesses that we don't w e have not known

10

11

12

13

about yet, which we've known of none, any of the documents

which he has gotten from any of those witnesses about

which we know nothing, that he will not use the bank

records, that he will not use any records relating to our

14 clients in this trial, then I suppose we don't have

15 anything to discover.

16 Then if we asked for the deposition of Alan

17 Walker, the response to that is you're premature. We

18

19

20

haven't even named him as a witness yet, so how can you

take his deposition. Please, we know he's going to be a

If Mr. Pale at is willing to stipulate to youwitness.

21 Mr. Walker is not going to be a witness, and anything he

22 discovered is not going to be introduced, then perhaps we

23 and I don't know

24

don't need his deposition, but we know,

if you remember who Mr. Walker is in this case.

25 Mr. Walker attended a conference conducted by Roy Higgs I
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1

2

or even subject to an EUO, and about which we, by the way,

could not cross-examine him and have yet to be able to

3

4

find him to serve with a cross notice of deposition, but

he attended and surreptitiously recorded the conversation.

5 We believe that he is going to be their prime

6 witness 1 Now, it's a little

7 ALJ STERN: Mr. Walker or Mr. Higgs?

8 MR. HELD: Mr. Walker, because h e recorded i t I

9 and we believe the recordings are probably going to be

10 introduced.

Now, it seems to me to be a little

12

13

disingenuous, a lot disingenuous, if all of a sudden

they're fighting our ability to take Mr. Walker's

14

15

deposition now, and he appears on the witness list in nine

months four months from now, or five years fromfrom now,

16 now the way this case is going.

17

18

The other thing is if we get the names of

witnesses and documents 20 days before trial or a month

19 before trial, at that point now we have to make a decision

20 How do we defend

21

who are our experts are going to be.

ourselves with nothing from them? We can't even choose

22 our experts at this point. We don't know what we have

23 We don't even know how to choose

24

expert testimony about.

our witnesses because we don't know who theirs are.I We

25 don't know what their documents are. We don't know how to
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1 refute the allegations they have.

2

We're being asked to

defend against a piece of paper, the cease and desist

3 order, and nothing else.

4 So we've already been through then they say

5 Of course they're not vague. All we do is

6

7

they're vague.

ask for the documents that support their allegations.

Then we ask for the custodian of records. Why

8 do we ask for the custodian o f records? So we can serif y

9 and authenticate the records that we know they have to

10 give us. If we don't do it now, we're going to do it

either a month before trial we'll ask for a continuance11 I I

12

13

14

and this thing is going to go until the time when my

grandchildren are practicing, or we're going to take the

time and do it right here in front of you, and that will

15 take weeks . And I really, really like Phoenix, but I

16 don't want to be here for weeks.

17 ALJ STERN: What if you're here in the

18 summer time ?

19 MR. HELD: I don't: want to be here in the

20 summer time, but I don't want to be here for weeks during

21 the winter time.

22 So in conclusion, I think what we're dealing

23 here with is a situation where I don't understand and I

24 don't understand how to tell my client how we can defend

25 ourselves, why are we spending all this time and money and
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1

2

paper and everything else to try and develop defenses when

we don't know what we're defending except what's in this

3 piece of paper I and we can't get jack from them. They ' ve

4 given us nothing. And every time we turn around, they say

5

6

7

you can't get it because you can't get it under the

Arizona Rules of Civil Procedure, you have to go under the

Well, and you agreed with them, youprovisions of 1062 .

8 said go under 1062. We'll, we're here on the 1062 and now

9

10 what you need.

they're saying you can't get it anyhow, we'll tell you

I think we know what w e need, and we

11 haven't gotten it. Thank you .

12 ALJ STERN: Mr. Gal but, do you have anything

13 t o add?

14 MR I GALBUT :

15 ALJ STERN :

Nothing to add, Your Honor.

Mr. Roshka.

16 MR. ROSHKA:

17 ALJ STERN:

Nothing, Mr. Stern.

Mr. Galbraith.

18 MR • GALBRAITH : Yes. The situation of World

19 Phantasm is somewhat different. Unlike Mr. Held's

20 , we don't want the documents that the Division

21

22

intends to use to prove the allegations in its complaint

against us, the reason being that there are no allegations

23 in the complaint saying we did anything wrong You have

24 that motion I believe under advisement.

25 And in keeping with the World Phantasm theme I
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1 I  d o  f i n d  m y s e l f , f o r  t h e  f i r s t  t i m e  i n m y  3 5  y ea r  c a r e e r ,

2 in a case nearly a year later, where the moving papers by

3 the opposition don't allege a claim against the client I

4 don't say we did anything wrong. So our preference I

5 r a t h e r  t h a n  t o  p a r  t i c i p a t e  i n  t h i s  d i s c o v e r y  b a t t l e , wou ld

6 b e  t o  s i m p l y  w a l k  o u t  t h e  d o o r  a n d  l e a v e  t h i s  t o  t h o s e  w h o

7 are engaged in cross allegations concerning wrongdoing.

8 ALJ STERN: T h a n k  y o u  .

9 Mr. Pale at, do you have any comments you want

10 to make a t this time?

11 MR. PALFAI : We l l I  d o .I In  f  a c t , q u i t e  a

12 few. I ' l l  t r y  t o  a d d r e s s  s o m e  o f  t h e  t h i n g s  t h a t  w e r e

13 brought up.

1 4 Mr. Held seems to believe he's dealing with

15 civil litigants here. This a governmental agency. We

16 do investigations to protect the public, and this isn't a

17 "we give you everything and you give us everything" type

18 o f situation. There's a her rain amount of a c t i v i t i e s that

19 we're responsible for that are confidential, and we can't

20 give those types of activities and the documents we get I

21 and undercover types of operation. We can't give those

22 out . That would be undermining our ability to pursue

23 fur thee investigations in other cases. Obviously this

24 civil context, and yet even at tee you rule that

25 they can't pursue the civil discovery rules, the
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1 respondents came back with a discovery request and

2 included everything they wanted in the civil discovery

3 rules, so they haven't changed their tactic here. They ' re

4 still pursuing the discovery. They're still in the

5 discovery mode of a civil case. And this i s not a civil

6 case, it's an administrative case brought by a

7 governmental agency.

8 Mr. Held said that we, the Division, will tell

9 us what we need. There have been numerous cases, and the

10 Division has pointed this out, and several of it is

11 responses and objections that state in administrative

12 proceedings all that's required for administrative due

13 process is the exchange of witnesses, exhibits, the right

14 of cross-examination and impartial fryer of f act. That ' s

15 what's required for due process. Mr. Held believes that

16 due process requires us to open up our entire

17 investigative file. That's just not the case in

18 administrative proceedings. He needs to recognize that

19 there's a difference between the two.

20 with respect to the EUOS being inf air, the

21 EUOs we're conducting now are against salesman that we're

22 having inquiries against their individual capacities.

23 Those EUOS should not have been open to Yucatan. We made

24 a concession to let them in. These are separate

25 investigations, and there may be some overlap between the
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20

1 f acts .

2 But to say that these EUOS are just discovery

3

4

in this case is nonsense, and there's separate inquiries

going on with each sales agent who may have their own

5 violations against Arizona citizens, and we have every

6

7

right to pursue those investigations .

Mr. Held said we have no chance to

8

9

10

11 EUOS .

cross-examine these people like Mr. Higgs, because he

We afforded the opportunity for him to cross notice

these people and do depositions at tee we finished our

They elected not to.

12

They asked us that we allow

them to serve a notice for deposition at a later date. W e

13

14

said no problem; if you don't want to do it at the same

time, that's your prerogative. So that's what happened.

15 And now they can't find him. It's not our f aunt.

16

17

18

19

with respect to their discovery demands,

specifically saying that our objection is inf air, our

objection is based on the rules and the statutes governing

administrative discovery.

20

One that is explicitly outlined

in 1062 is the person requesting discovery shall

21 demonstrate reasonable need. That ' s explicitly providedI

22 1062(A)(4) There was no show in of reasonable need for

23 anything . They basically said in their request for

24 expedited order for discovery, we want everything.

25 Where is the showing of need? There has to be
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1 a showing of need, and t:here's a reason for that . Because

2 in an administrative proceeding, this is not a full blown

3 civil case, it's supposed to be a quasi-judicial

4 proceeding that can move with a limited amount of

5 resources and in an expedited f ashia. Obviously an

6 expedited f ashia is not quite what we're achieving here.

7 But reasonable need is something that they can

8 never justify y when they ' re reques t i ng t h e i r own documents.

9 They're requesting their own bank records, their own

10 promotional materials. Where's the reasonable need f o r

11 that? Why don't t hey  ju s t open t h e i r f i l e cabinet and

12 t h e y  h a v e  t h a t . What they're doing is looking on a

13 fishing expedition to see what we have, what we don't

14 have, so they can make their case that way.

15 Two other things on the request for expedited

16 order. Mr. Held talks about the investigative privilege I

17 touched on a few things, but they didn't ask for those

18 investigative materials. The investigative file is

19 controlled by the confidentiality statute in the

20 Se cu r i t i e s  A c t . That confidentiality statute applies to

21 all our investigative fi les. M r .  H e l d  c o m p l e t e l y  i g n o r e d

22 the f act that this confidentiality provision exists.

23 a law. We would be in violation of the law if we opened

24 up our investigative files under the statute. The s ta tu te

25 prohibits it unless there's four conditions upon which
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1 we can release information, and I address that in my

2 objection t o their motion. This confidentiality statute

3 has just been ignored by the respondents in this case, and

4 I would urge them to review that statute, perhaps look

5 into it a little bit, because if something is not in the

6 public interest and they request it, they can't get it I

7 under Arizona law.

8 with respect to the vague and ambiguous

9 arguments, you just need to look at their request. If you

10 add up everything they're asking for, it is our entire

11 investigative file in this case, and probably would run

12 into other investigations we have. So they're asking for

13 more than even what this case entails.

14 If I could just touch on a couple other

15 things; the deposition of a custodian of records to

16 authenticate documents. This is not something that

17 administrative hearings -- administrative hearings are

18 designed for an expedient resolution of matters. They

19 want to authenticate documents, they could do it during

20 cross-examination of hearing. They don't need to do it

21 months in advance. I don't understand why the deposition

22 of custodian of records would serve any purpose other than

23 to delay matters fur thee.

24 ALJ STERN: With respect to documents, usually

25 we provide for an exchange of exhibits. Now, if there's
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1

2

3

going to be a question on the documents, I think generally

speaking, we're usually able, in most of the proceedings

we've done, and involving securities matters, to stipulate

4 t o car rain o f those documents.

5 I

6

S o m e  o f  t h e m  t h e r e  m a y  b e  s o m e  q u e s t i o n  a s  t o

I  g u e s s  M r .  H e l d  r a i s e d  t h e  q u e s t i o n  o f  a l t e r a t i o n  o r

7 something like that. I  d o n ' t  k n o w  w h a t  y o u r  d o c u m e n t s

8

9

a r e ,  I  g u e s s  h e  d o e s n ' t  k n o w  w h a t  y o u r  d o c u m e n t s  a r e ,  a n d

I  t h i n k  b e c a u s e  o f  t h e  n a t u r e  o f  t h e i r  p a r  t i t u l a r  p r o b l e m

10

11

12

a n d  t h e i r  w a n t i n g  s o m e t h i n g  m o r e  t h a n  t h e  u s u a l  t i m e  o f

e x c h a n g i n g  d o c u m e n t s  a n d  w i t n e s s  l i s t s ,  I  t h i n k  w e ' l l

a l l o w  f o r  t h a t  i n  t h i s  i n s t a n c e . B u t  w h a t  e l s e  d o  y o u

13 have?

14 MR. PALFAI : Mr. Stern, just touching on that I

15 we said i n our objection we'll be more than happy to

16

17

18

19

p r o v i d e  t h e m  w i t h  a l l e x h i b i t s  a n d  w i t n e s s l i s t s  a t a  t i m e

t h a t  y o u  d i r e c t , w h i c h  i s  t h e  s t a n d a r d  p r o c e d u r e  i n

a d m i n i s t r a t i v e  p r o c e e d i n g s . S o  w h e n e v e r  y o u  d i r e c t  u s t o

p r o d u c e  t h o s e  d o c u m e n t s  a n d  l i s t s , w e ' l l  b e  h a p p y  t o  d o

20 so.

21 A L J  S T E R N : Okay . Y o u ' r e  r e a d y  t o  p r o v i d e

22 those documents to them?

23 MR. PALFAI : Well, I would hope that we could

24 e s t a b l i s h  a  h e a r i n g  d a t e ,  a n d  t h e n . . .

25 ALJ STERN: I ' m  g o i n g  t o  d o  t h a t o f  t a r  we  know
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1

2

that you're ready to turn over your planned exhibits and

your planned witness list. Are you ready?

3 MR. PALFAI :

4 a final version so we'd need some time.

At this time we'd have to prepare

The normal II

5 think the normal time frame, two weeks if you want to

6 give them more time in this instance, since it's a big

7 case, that's fine.

8 ALJ STERN:

9

I'm going to give them a f air

amount of time so that he'll have time to analyze these

10 documents. I don'l; know whether you're coming with boxes

11 A s I

12

and boxes or 50 exhibits and they're not extensive.

say, I don't have a clue, and I just sit through the

13

14

hearings and wait till you put it in front of me.

If you want to set a hearing dateMR. PALFAI :

15 we can give them 60 days or something like that.

16 ALJ STERN: We're going to work on that.

17 MR. PALFAI : Of course, when you order the

18 exchange of witnesses and exhibits, of course we'll comply

with that.19 All we're

20

We're not trying to hide anything.

doing is playing by the rules of administrative

21 proceedings I which the respondents apparently don't

22 necessarily want to follow.

23 If I can just address the World Phantasm

24 matter briefly.

25 ALJ STERN: Okay .
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1 MR. PALFAI :

2 said there's no allegation against World Phantasm.

The counsel for World Phantasm

That's

3 If you look at the amended temporary

4

5

simply not the case.

order, you will see that World Phantasm is playing an

integral role in the exchange of funds and the running of

6

7

the operation, at least purported running of the

operation.

8 Under the Arizona Securities Act t1'1ere ' sI

9 direct and indirect fraud, and under the registration

10 Now, i f

11

12

provisions, there's participant liability.

they're not directly related to the sale of securities,

they still could f all under those par ticipant registration

13 violations and indirect fraud.

14

And you can look at the

amended temporary order and you could see that they're

15 and

16

playing an integral role in the transfer of moneys,

they played an integral role in the entire program. So to

17 say there's no allegations implicating them in this matter

18 is simply not the case.

19 If I could just end with this. We're not

20 We'll

21

trying to hide any documents from the respondents.

give them all exhibits and all the witness lists at a time

22 you direct. Under the rules, they're eligible to request

23 depositions of witnesses if you deem it appropriate and

24 they could show reasonable need, and if they can do that I

25 that's fine. But all we're doing is playing by the rules
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1 outlined i n the Administrative Procedures Act and under

2 the Commission rules, and nothing more and nothing less

3

4 ALJ STERN: Okay . We had had discussions

5

6

previously about trying to schedule this.

Before we do anything in that regard,

7 Mr. Roshka, I just want to ask you a question. Y o u  h a v e  a

8

9

10

c l i e n t  t h a t I k n o w  y o u  f i l e d  s o m e t h i n g  n o t t o o  l o n g  a g o , I

h a v e n ' t s e e n  a n y t h i n g  c o m e  b a c k  f r o m  t h e  D i v i s i o n , and we

h a v e n ' t  h a d  a n y r e h e a r i n g s  o r  a n y t h i n g  f o r  a  l o n g  t i m e ,

11

12

Mutual Benefit Corporation. They seem to be in some ser t

of a federal receivership brought about by the SEC.

13 MR. ROSHKA: Yes that i s unfold lunate for aI

14 couple of reasons , one of which i s that's the case in

15 which we actually got a list of witnesses and exhibits and

16 plenty of documents from the Division last f all, so it's

17 unfortunate that we actually have discovery, but no

18 client .

19

20 I've spoken with Pam Johnson of the Division.

There was an SEC receivership put in place.

I don't

2 1

22

know whether the receiver is going to want to continue to

My gut is probably not, but Icontest this proceeding.

23 don't have any confirmation of that. I don't know what

24 t h e i r  p o s i t i o n  w o u l d  b e  o n  t h e  m a t t e r .

25 It does appear from the pleadings that I've
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1

2 Division's position.

read that the receiver's position is consistent with the

I don't think there will be a

3 hearing, but I car mainly can't represent to you that that

4 will b e the final outcome.

5 ALJ STERN: Because you have a nice time slot

6 in October there.

7 MR. ROSHKA: I have a great time slot.

8 ALJ STERN: Okay .

9

That's one question I had.

We might have to have a teleconference with

10 you and the Division on that and see where we're going to

11 go with that since it's their action.

12 Mr. Pale at, I know at one point you indicated

13 you're ready to go like tomorrow, but realistically, when

14 is the Division going to be prepared with its case to go

15 forward?

16 MR. PALFAI : We were considering dates and we

17 thought late July would be workable.

18 ALJ STERN: I thought someone on the

19

20

respondent's side said they are gone out of the country,

and I think that was Mr. Galbraith.

21 MR. GALBRAITH : I'm only gone out of the

22 country the first three weeks of June, but I'm gone out of

23 Phoenix until October 1.

24 ALJ STERN: I guess that ser t of is going to

25 affect -- anybody else at your firm want to represent your
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1

2 MR. HELD: I'm going to be gone also the whole

3 of August.

4 ALJ STERN: We're having a hard time with the

5 summer I

6 MR. PALFAI :

7

They're objecting to how long

this thing is dragging on, but we can't schedule a date.

8 ALJ STERN:

9 o r I'll just pick one.

We're going t o have t o have a date

There's a lot of attorneys in

10 Mr. Held's firm and a few attorneys in Mr. Galbraith's

11 firm. Mr. Galbraith has a couple of reinforcements, and I

12

13

hope somebody will show up.

If I can, I'd like to suggest if weMR. HELD:

14 get the witness lists, documents I witness list with names,

15 telephone numbers, who they are, I think we'll be in a

16

17

better position to guesstimate what kind of time frame

we're going to need to get prepared. Right now we have

18 nothing to prepare with.

19 ALJ STERN: Let's d o this. If this is i 1;

20 is going to be hard to guesstimate, I think, based on the

21

22

nature of the pleadings at this point

Mr. Pale at, yes, sir.

23 MR. PALFAI : I'm sorry to interrupt. One

24 other matter. I don't know if it will come to your

25 calculation on scheduling a date, but we have received
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1 information Avalon has been served, so they will be par Ty

2 to this proceeding

3 ALJ STERN: W h i ch  p a r  T y  i s  A v a l o n ? That's the

4 other that's ser t o f tied i n to Yucatan and Regor tI

5 H o l d i n g s ?

6 MR. PALFAI : R i g h t , t : h e y ' r e  o n e  o f  t h e

7 companies.

8 MR. HELD: If I can ask, i t's cal led Avalon

9 Regor ts, is the name of the respondent.

10 ALJ STERN: Right I

11 MR. HELD : But we already know because we've

12

13 doesn't exist.

shown you there is no entity called Avalon Regor ts, i t

I t ' s a trade name so I'd like to know who

14 t h e y  s e r v e d .

15 MR. PALFAI : We served Avalon Resorts'

16 corporate office.

17 MR. HELD : W h o  i s  t h a t ? Can I find out who?

18 How hard can

19

I mean, this goes right to the hear t of it .

i t be for him to t e l l me who was served?

20 MR. PALFAI : This has only recently come to

21 l i gh t  I

22 MR. HELD : Who was it?

23 MR. PALFAI : I wil l  look into that for you.

24 ALJ STERN: Wait a minute.

25 MR. PALFAI : The address served i s on the
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1 amended pleading, so that was where the service was

effected.2

3 ALJ STERN:

4

Was that done through the

international whatever it is, when you do that service

5 through the treaty of something? I forget.

6 MR. HELD : Hague convention.

7 MR. PALFAI : It was actually effected through

8 registered mail, which is acceptable service for..

9 ALJ STERN: You were able t o effect i t i n

10 Mexico that correct?

11 MR. PALFAI : The information I have is yes I

12 that is correct. I will b e asking for car rain

13 documentation to confirm it, but at this point, we've

14 received confirmation from the United States Postal

15 Service that service has been effected.

16 MR. HELD: Since that time we had this

17 problem with World Phantasm Tours originally when they

18

19

20

were purportedly served. I'm going to, with all due

respect, demand that we be told the date they were served

in plenty of time so that we can at least get together

21 with whoever the purported client is supposed to be, since

22 there is no entity, and find out whether or not they

23

24

intend to defend themselves as par t of my group of

defendants so that we have it in time enough to put in an

25 answer •
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1 ALJ STERN: All right. When was service made I

2 if you know, Mr. Pale at?

3 MR..PALFAI : According to United States Postal

4 Service...

5 ALJ STERN: We know how that works.

6 MR. PALFAI : Mr. Roshka, had a problem with

7 them not too long ago.

8 MR. ROSHKA: I did, Mr. Stern.

9 MR. PALFAI : The Ar title was served October

10 3rd, 2003.

11 ALJ STERN: And you just found out about this?

12 MR. PALFAI : Yes, found out today.

13 ALJ STERN: I wonder who they served it on.

14 MR. PALFAI : Mexico has its own postal.

15 MR. HELD:

16

17

Does your note say what individual

signed for it, if somebody did sign for it?

No, it does not.MR. PALFAI :

18 ALJ STERN: Well I don't know whether that'sI

19 good service or not.

20 MR. PALFAI : I'm assuming the United States

21 Postal Service isn't lying to us.

for more documentation and we'll docket it.

We'll try to inquire

22

23 ALJ STERN:

24

There must be something beyond

just a letter, a her tificate coming back from the postal

25 authorities saying this was delivered. I mean, I don't
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1 know how the mail service works in a lot of places, but

2 I'm ser t o f curious .

3 MR. PALFAI : I believe there's other

4 documentation that can it will take a little time.

5 ALJ STERN: And you just got notice, thoughI

6 of the October delivery?

7 MR. PALFAI : This was f axed today.

8 ALJ STERN:

9 MR. PALFAI :

Okay.

Obviously, the Division wouldn't

10 hold Avalon as being late to answer. That will be a bit

11

12 ALJ STERN: Let me go back to where I'm

13 thinking 1 I can understand Mr. Held's consternation, and

14 1'1ere ' s another, you know, little rock in the storm or

15 something, that's going to mess things up He doesn't

16 believe Avalon is an entity that exists, and you're saying

17 well, we were able to serve this entity according to a

18

19

20

21

document we got in a f ax machine today from the United

States postal authorities, based on something that they

got back from the Mexican postal authorities, which I

guess is the way service is made.

22 It could affect this case, it may not affect

23 this case directly but yes, sir.

24 MR. PALFAI : If I could just jump in really

25 quick, the respondents haven't proven that it:'s a
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1 trademark. They've asset Ted it's a trademark, we have

2 asset Ted it's not a trademark, w e asset Ted it's a

3 corporate entity and has corporate offices.

4 MR. HELD: Just like everything else in this

5 case, it turns it upside down. He's saying it's an entity

6 and we 1'1aven ' t: proved it i s  a n  e n t i t y . He's got the

7 burden to show it is an entity. He can't come in, you

8 just served i t on John Smith, we don't know there is a

9 John Smith in the United States, they're saying it's our

10 burden to prove.

11 MR. PALFAI : You've proven it's a trademark.

12 MR. HELD- I said a trade name , not a

13 trademark.

14 ALJ STERN: Gentlemen, excuse me. Look,

15 neither one of you is presenting evidence per Se, you're

16 just it's your position, okay? Somebody is going to

17 have to prove it. That's the Division, they're saying

18 hey, w e  s e r v e d  a s  a n  e n t i t y  a t  a  f o r e i g n  a d d r e s s  u n d e r  t h e

19 required international rules. Okay . It's their duty to

20 prove that. Assuming they in f act even did serve that

21 entity I And I'm not saying they did, because I don't know

22 what the evidence is.

23 Mr. Held, it's your client and/or your

24 position you don't believe this is a legitimate entity.

25 Let him argue about it, really.
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1 MR I GALBUT : Mr. Chairman, as a practical

2 suggestion on this.

3 ALJ STERN: Yes Mr. Gal but.I

4 MR I GALBUT 1 Your Honor, it would be helpful

5

6

if you set a date where Mr. Pale at had to specif y exactly

how this supposed service was done, the basis for the

7

8

9

supposed service, the legal basis for it, and the evidence

that this is a separate legal entity.

Now, once h e does that, w e then have a

10 benchmark upon which we can then address the issue of

11

12

whether it's an entity, whether it's been properly served,

and whether it should be par t of this proceeding. I f w e

13 don't have that benchmark, then it's another one of those

14 items that's going to be hanging out there in limbo.

15 ALJ STERN: Here's my situation.

16

17

through a number of securities proceedings at the Division

They name a bunch of individualin these cases.

18 respondents, husbands and wives now because of the

19

20

statute, corporate entities, which you think are

corporations, that really may be trade names, mainly

21 because of materials they may have seen promoting certain

22 offerings . Whatever the case may be, we've gone through

23

24

hearings where par ties have been served and we know

they're served because they're represented and they

25 par ticipate in a proceeding.
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1 T h e n  t h e r e ' s  t h e  o n e s  t h a t  t h e  D i v i s i o n  m a y

2 allege we served this one, but there's no one there to

3 f i l e  a  r e s p o n s e ,  i n  w h i c h c a se , i f i t ' s  a  n o n e n t i t y , i t ' s

4 a nonentity, and I don't know anyone would care .

5 O r  i n  t h i s  c a s e  w e  d i d n ' t  g e t s e r v i c e , and

6

7

w e ' l l j u s t l e t t h a t  p e r s o n  s i t o u t  t h e r e , a n d  i f  w e  e v e r

f i n d  h i m  w e ' l l s e r v e  h i m  a n d  b r i n g  i t t o  t h e  a t t e n t i o n  o f

8 the Hearing Division, and we want a hearing on that person

9 we were never able t o serve. T h e  c a s e  i s  p e r h a p s  f o u r

10 y e a r s  o l d . I t happens in these cases.

11 MR | GALBUT : Your Honor, there i s a s i tuat ion

12 where i t could be a problem for a business that has i n i t s

13 name Avalon Regor ts to have by def aunt some order against

14 i t t h a t ' s  b e e n  m a d e  b y  Y o u r  H o n o r  o r  a  j u d g e , a n d  t h e r e ' s

15

16

17

e v e r y  r e a s o n  t o  a d d r e s s  t h i s i s s u e  n o w , s o  t h a t  w e  c a n

d e c i d e  i t o n e  w a y  o r  a n o t h e r  s o  t h a t  w e  k n o w  t h a t t he

o u t c o m e  i s  n o t , t h a t  t h e r e ' s a  de f  aunt , a n d  s o m e  t y p e  o f

18

19

confusion that's generated by an order downstream.

What I'm asking for is about a page and a half

20 of pleading paper.

21

It's very simple, and it's based on

that that we can then decide whether they are to be

22 r e p r e s e n t e d  b y  c o u n s e l , i f t h e y  a r e  a n  e n t i t y , come i n  a n d

23 c h a l l e n g e  t h i s . Maybe it's Mr. Held, maybe it's not.

24 M a y b e  i t ' s  m e ,  m a y b e  i t ' s  n o t . There's no way to

25 determine that at this point. So the simplest way to get
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1 i t resolved i s t o force them to d o that

2 ALJ STERN: Mr. Pelf at, do you have any

3 comment?

4 MR. PALFAI : Very quick.

5 ALJ STERN: I don't have a problem with what

6

7

they're requesting, but I'm a little bit hesitant because

of the f act that under the terms of this international

8

9

service situation and the f act that the postal authorities

seem to be somewhat remiss on motif Ying the Division that

10 service was made five months later, I'm not sure you can

11 get anything out of them.

12 MR. PALFAI :

13

What they're basically requesting

is a mini hearing before the hearing as to whether a par Ty

14 If they don't think it's an entity, w e

15

is an entity.

won't be able to prove it's an entity here. If it is an

16 entity, maybe they want representation; if it isn't an

17 entity, they have nothing to worry about.

Mr. Pale at I'll make it real18 ALJ STERN: I

19 simple. Today, before a holiday, I don't: know what your

20 plans are, but by the end of next week file whatever

21

22

documentation you received back from the United States

postal authorities in the docket, serve it upon the

23 respondents, show them what proof of service you have

24 under the appropriate treaty, and what is required if it's

25 appropriate. If t1'1at ' s good service, so be it.
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1 I'm not going to get too involved with it.

2 You've got the burden of proof

3 I

4

I'm not going to worry.

going forward to show that this so-called Avalon, Inc.

whatever it is

5 MR. HELD : Avalon Regor ts.

6 ALJ STERN: Avalon Regor ts S.A. i s re lated toI

7 the respondents in this proceeding. You do or you don't.

8 MR. PALFAI : P r e c i s e l y .

9 see it's such an issue before hearing.

That's why I don't

We either prove it

10 at hearing or we don't.

11 ALJ STERN: You have, I guess, going to the

12

13

14

new calendar, get something filed by June 4th to support

your position that you believe they've been served.

f act they have been served, I assume, I guess that

15 document that's served on them tells them they have a

16 right to request a hearing.

17 MR. PALFAI :

18 of an extension on that?

Mr. Stern, could I request a bit

Because obviously we don't have

19 We're going to

20

full control over getting these documents.

have to get them through New Orleans Postal Service , so

21

22

I'll file them as soon as we get them.

What do you have in yourALJ STERN:

23 possession right now? You said you have some f axed

24 document I

25 MR. PALFAI : Right I We have a le t t e r from the
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1 United States Postal Service with a registration number,

2 and traced, and it says that it was delivered on October

3 3rd, 2003. The Postal Service of Mexico has advised us

4 the Ar title was delivered on October 3rd, 2003. We've

5 also been advised there's other documentation we can get

6 t o fur thee substantiate this which is what we'reI

7 pursuing. How many days

8 ALJ STERN: How long is that going to take?

9 MR. PALFAI : I have no idea. As soon as I get

10 it: we will docket it.

11 ALJ STERN: I don't want to give you that

12 long . I know there's a car rain minimum requirement to

13 show international service. I'm not sure exactly what it

14 is, I don't know whether it's the official letter from the

15 post office that said it's been served or if t1'1ere ' s

16 additional documentation you can get. I would say no

17 longer than 21 days. I mean, it seems like if someone can

18 lit t up a phone to somehow contact the Louisiana

19 Securities Division and say hey, look, we're in a bind

20 here, we need to get this information, could you go to the

21 postal authorities and see if you can secure this related

22 to this document, then you've done as much as you can, I

23 think I

24 MR. PALFAI : Okay, I guess.

25 ALJ STERN: You're saying you need more time
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1 beyond next week, you anticipate, to get complete

2 documentation?

3 MR. PALFAI : What we need to get is the New

4 Orleans U.S. Postal Service to contact Mexican postal

5 authorities, have them send it to New Orleans, then

6 New Orleans will send it to us. So I don't know how long

7 the process takes.

8 ALJ STERN:

Obviously, it's taken a while.

Yes it has.I

9 MR. PALFAI :

10 it next week.

As soon as we get it, if we get

We'll docket it as soon as we get it and

11 we'll serve it on the parties.

12 ALJ STERN : Look, let's say 30 days. I mean,

13 this is ridiculous.

14 We

15

Look, we're having a problem

scheduling this matter as it is through the summer.

can't schedule it in the summer.

16 Yes, sir.

17 MR. PALFAI : Sorry, just one thing more on

18 Avalon .

19

Although respondents seem to object to bringing

Avalon in, the truth of the matter is all these

20 respondents are related.

21 ALJ STERN: You have to prove that. So we'll

22 wait and see.

23 Here's the situation.

24 get something filed in 30 days.

I'm going to try and

If you file notice to the

25 file that you've been unable to secure the documentation I
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1 whatever, that will meet my requirements, but you stay on

2

3 MR. PALFAI :

4 ALJ STERN:

5 hearing date?

6

7

Okay.

Secondly, where are we on a

I know Mr. Roshka's prior, I don't know if

it's still your client or not, Mutual Benefit Corporation

has I think we scheduled that for about three weeks.I

8 MR. ROSHKA: Mr. Stern, I have my calendar

9 here . You scheduled it for 12 days, October 25th to 28th,

10 November let through 4th, and then November 15th through

11 18t:h •

12 ALJ STERN: 11-1 through 11~4.

13 MR. ROSHKA: 11-15 there 11-18 then OctoberI

14 25 through 28.

15 ALJ STERN: That sort of -- if that date opens

16 up, which maybe next week we can contact you and

Ms. Johnson i n a teleconference and see what the status of17

18 that proceeding is.

19 Mr. Pale at, you can ser t of let her know.

20 MR. PALFAI : Sure .

21 MR. HELD:

22

At the risk of Mr. Galbraith being

out of the country during that period of time as well, and

23 myself, we have a similar situation with Mutual Benefits

24 in Dallas, so we just got notice also from the trustee I

25 and every indication we have is that we're not going to
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1 defend .

2

3 going to go away.

So the bottom line to it is it appears this is

So if I can make a suggestion that we

take those dates now and shoot for those dates that's4 I

5 fine with me. Those dates are fine. If we could scrunch

6 them together so that I don't have to be

7

we've got a

lot of people out of country and out of town, depending on

8 who the witnesses are going to be .

I think there's a reason we had to9 ALJ STERN:

10 take a break between the 4th of November through the 15th.

11 There was something that f alls in there.

12 MR. HELD : Those dates are fine as f at as I'm

13 concerned I If it's okay with you.

14 ALJ STERN:

15

I think it will be okay with me.

And I think Mr. Pale at won't have a problem with those,

16 will you, Mr. Pale at?

17 MR. PALFAI : The only problem we have is the

18 first week of November. Our forensic accountant will be

19 out of town.

20 ALJ STERN: He won't be here.

21 MR. PALFAI : She will not be here the first

22 week of November. That's the only week we have a problem.

23 ALJ STERN: I guess you'll have to put her in

24 evidence the next week.

25 MR. PALFAI : We're open the 8th through the
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1 30th of November or any time in October.

2 ALJ STERN: Your forensic accountant doesn't

3 have to sit here for the first week of the hearing. You

4 can call her, you know, whenever. I don't care. You can

5 call her the second week.

6 MR. PALFAI : What dates?

7 ALJ STERN: October 25th through 28th. You ' re

8

9

up first so you can put your forensic accountant on the

first week.

10 MR. HELD:

11

12 trying to say today.

What Mr. Pale at just said, aside

from just getting me angry, points out what I've been

All of a sudden, we now, for the

13 first time, have heard that there's going to be a forensic

14

15

accountant, which obviously is an expel t of something

about something, but we don't know what that person is

16 It's got to be

17

going to be testis Ying to or about .

records I

18 ALJ STERN:

19

20

You're going to get them, okay?

Because once we agree on these tentative dates, everybody

doesn't seem to have a problem with them, and

21 MR. HELD:

22

But I do suggest them on the

caveat, if we get the records too late and we don't have

23 the time to do the discovery, those dates may not work .

24 ALJ STERN: No, n o I this is the let of June I

25 you're going to have them in a f fairly short period of
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1

2

3

time, because you should know your witness list by now,

Mr. Pale at, because I know the last prehearing you said

you had about, you thought the thing would be done in

4 either 10 days or a total, no more than 10 witnesses andI

5

6

we were trying to figure out the length of the proceeding,

and I think one of the things that you thought the hearing

7 would be no more than two weeks.

8 MR. PALFAI : True, it won't take long to

9 prepare a final witness list, but all I'd urge is that if

10

11

we set a hearing date for October, they don't need 171

days to mull over our witnesses, and witness list.

12 MR. HELD: They've had two years. We ' re not

13 going to get 171 days.

14 ALJ STERN: I had more in mind that probably

15

16

the latter par t of June that you turn over your list of

witnesses and exhibits. It's no big secret You know,

17

18

I'm going to give them a little more time because they've

requested a little more time.

19 MR. PALFAI : I don't; have a problem with that I

20 considering the size of this matter, but it's generally

21 two weeks t o a month i s the standard.

22 ALJ STERN: Usually it's about a month. Three

23 weeks, nobody seems to have that much of a problem

24 normally. Mr. Held is having problems with it, and I

25 don't; know why it would be any big secret, and what
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1

2

miracle defenses are going to arise from the list of your

witnesses and/or your copies of exhibits.

3 MR. PALFAI : The only reason I'm saying this

4 is that as we proceed towards the hearing date, things may

5 c h a n g e  a  l i t t l e  b i t .

6

And i f you're asking for us t o

produce the witness and exhibit l i s t so f Ar out, that they

7 may not be exact , so I  don't  know.

8 ALJ STERN: You may have to amend it and

9 provide them with what additional not  h im ,  a l l  t he

10

11

12

respondents, myself, because I get a coir test copy, and

since, in f act, you know, I would allow, I guess in order

for them to prepare, usual ly  we require  both s ides  to f i le

13 simultaneously. You know, in response to what you file, I

14 guess I'l l give them a little bit extra time to respond

15 because of the s ize  o f  th is  case  and maybe  i t s  complex i t y .

16 I don't know.

17 But what I want to do, though, is  before

18 anything, we have those dates now, those dates look pretty

19 good. Next week, Mr. Roshka, are you going to be in town?

20 MR. ROSHKA: I am.

21 ALJ STERN: Or even this of ternoon, i f I can

22 get hold of Ms. Johnson. I don't know whether s h e ' l l have

23 a position on this thing one way or another, but I assume

24 she saw what  you f i led.

25 MR. ROSHKA: Yes, we've spoken. This
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1 at ternoon is very bad for me. Tomorrow is wide open, and

2 next week is pretty open.

3

4

5

Perhaps I can attempt t o reach

the lawyer for the receiver and kind of get a sense of

where they're at in this proceeding.

Okay, maybe, you mean between nowALJ STERN:

6

7 MR. ROSHKA: I'll call them either today or

8

9

tomorrow and perhaps report back to you and Ms. Johnson

early next week.

10 ALJ STERN: That sounds good. Once I know

11 that those dates are cleared, then I can set for th a

12

13

procedural order for the exchange of witness lists, copies

of exhibits, and then provide the respondents with time to

14 prepare whatever it is they're going to prepare in

15 response U

16 Mr. Gal but.

17 MR I GALBUT : Yes, Your Honor we'd like at a

18 minimum, 30 days from the time that they file the witness

19 and exhibit list to develop ours because

20 ALJ STERN:

21 MR l GALBUT :

22

Not a problem, you got it.

Thank you very much.

with us if you move that date back in time to the middle

23 of June, where they have to provide theirs, because that

24 way we know that we're going to have more opportunity to

25 go through the documents, hire our expel ts, identify y, hire
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1 our expel ts. As you know, that's not always an easy job

2

3

to get that done, and you have to, you have other people's

schedules, you've got to deal with it on the expert side

4

5 for Rh.

6

7

of it, you've got to go through the materials, so on, so

It's then going to be a question are depositions

going to be taken of the people that are identified on the

list. We'll have to come back to you to address that.

8 So the whole expert issue is one which is

9 going to add complication to this and is going to require

10 the things get moving sooner rather than later.

11 ALJ STERN: We can work it out.

12 MR | GALBUT : We do need to the names of the

13

14

witnesses, their addresses, phone numbers if it would be

helpful we'll do the same thing, to provide a description

15 of what it is that they're expected to testis y about.

16 Thank you, Your Honor.

17 ALJ STERN: I'm not s o sure that we will have

18 We usually

19

a summary of the witness statements required.

don't, and it puts an additional burden on the Division to

20 put all this together in a reasonable period of time.

21 Mr. Pale at.

22 MR. PALFAI : Yes Mr. Stern.I His request

23 basically demands the witnesses and exhibits about 150

24 days prior to the hearing. That's ridiculous. We're

25 going to have so many amendments that it's going to be a
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1 mess • 60 days is plenty of time. That's very out of the

2 ordinary I

3 ALJ STERN: No, I'm going to give them more

4 time . I've made up my mind.

5 MR. PALFAI : A s f at a s addresses and contact

6 information, they're not getting that.

7 MR. HELD: How do we know who i t is? How do

8 w e cross-examine them? How do we ask for a deposition?

9 MR. PALFAI : You're not entitled t o

10 cross-examine everyone we get.

11 MR. HELD: They're going to show up with hoods

12 on their heads. Just as an aside, I went through a

13 hearing where there was a, the undercover agents and the

14 state, not Arizona, refused to give the person's real

15 name I Now, here we are sitting with the undercover agentI

16 w e didn't: know his real name and he was thrown out andI

17 the case was thrown out. To me, that is so basic it isI

18 incredible that he would even think of saying something

19 like that.

20 MR. PALFAI : I misspoke when I said

21 cross-examine; I meant depose. Generally, these

22 depositions of witnesses, of ten these witnesses are

23 elderly and frail and easily subject to intimidation

24 It's unnecessary. They'll have their chance of

25 cross-examination so we're not going to give them car Te
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1 blanche t o contact al l our witnesses and witness l i s t and

2 harass them.

3 ALJ STERN: I'll take their request under

4 advisement.

5 Anything else?

6 MR I GALBUT : Your Honor, l e t me just I know

7 you're taking it under advisement, but look, in the Rules

8

9

10

11

of Civil Procedure we get exactly what I've just asked

for, and the person's name, their address, their phone

number, a brief description of what the person is going to

There's no other way that we can figure

12

testis y about.

out who this person is. A n d  w e  d o  h a v e  t h e  r i g h t  t o

13

14

i n t e r v i e w  e v e r y  w i t n e s s  o n  t h e i r  l i s t  t h a t  i s  n o t  a n

e m p l o y e e  o f  t h e  d e a r  t e n t . It's true of the people that

15 w e  i d e n t i f y  y  i n  o u r  l i s t , i f  t h e y ' r e  n o t  c o r p o r a t e

16 r e p r e s e n t a t i v e s .

17 So as a lawyer, the prudent thing to do is to

18

19

try and interview such a person and they can refuse to do

Civil case, criminal case, administrative

20 proceedings, it's all the same. So we are entit led to the

21

22

opportunity to confront the witnesses, which include the

right: to endeavor to informally meet and talk with them in

23

24

advance of the proceeding, f ailing which, or in addition

to, we can come to you and say we want to take the

25 depositions.
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1

2

So simply identifying a person's name without

giving us any information, and a description of what

3

4

5

they're going to do is a pretty useless task, and we're

just going to be back here asking you for it.

Here's the wayALJ STERN: like I say, I'll

6 take i t under advisement.

7

I'll take a good look at what

we've done in the past, how f at this will extend to

8 individuals. I know sometimes, you know, you get some of

9 these names today, you can just go to the Internet and

10 talk to Mr. Google and all of a sudden you know all about

11 people »

12 MR I GALBUT : There's no court in Arizona that

13

14 And SO

15

puts a lawyer to that burden. They put the burden and the

responsibility, the idea is a useful witness list.

useful means that somebody can contact that witness and

16 see if they can interview them or they can come to Your

17 Honor and say Your Honor, we want to take the person's

18

19

deposition, here's the reasons why.

I'll take it underALJ STERN: Okay .

20 advisement.

21

22

As I say, once we firm up the dates for the

hearing, if those dates work, I'll put out a procedural

23 order with those dates, I'll put out a date for

24 exhibits copies of exhibits and a witness list to be

25 provided to the respondents, a date for which the
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1 respondents then have a responsibility or a duty to

2 provide their witness list and copies of their exhibits to

3 the Division. And at that time I think we'll be okay.

4 I'll tell you how much in the way of

5 information about a par titular witness you have to

6 provide, whether the Division has to do it . If the

7 Division has to do it, it works, I guess, both ways.

8 MR I GALBUT : Absolutely.

9 MR. HELD: Absolutely.

10 ALJ STERN: The Division may want: to chase

11 your witnesses, so.

12 MR. PALFAI : Mr. Stern.

13 ALJ STERN: Yes, sir.

14 MR. PALFAI : If I could just jump in quickly.

15 The Division is not going to provide investor names to the

16 respondents so they can contact them.

17 ALJ STERN: You're not going to if you're

18 going tocall

19 MR. PALFAI : No, no, so that they can contact

20 them, intimidate them and harass them prior to the

21 hearing l Mr. Gal but mentioned under the civil rules I

22 which obviously we talked about plenty in this proceeding.

23 Under the criminal rules they're not allowed to talk to

24 the witnesses without the presence of the state, and this

25 is f at more analogous to a criminal proceeding than a
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1 civil proceeding because it's a governmental agency

2 against a private litigant.

3 ALJ STERN: That:'s one of the reasons why I

4 sometimes wonder that w e want t o d o administrative

5 proceedings in this forum, but that's the way the law is.

6 MR. PALFAI : To use a civil model is flat

7 wrong, it's inapplicable to this circumstance.

8 MR I GALBUT :

9

Your Honor, a slightly different

This is going to be

10 very imper tent.

subject, expel ts and expert reports.

First time today they said they have a

We need a date set as f ar as the11 forensic expert.

12 scheduling, where they deliver the repot t and all of the

13

14

documents that support the report, because that is the

document we're going to take to our forensic expel t. And

15

16

17

18

by analogy, the federal court rules and the state coir t

rules provide a very clear procedure on this, and that

witness can only testis y about what's contained in that

person's report and the documents associated with it.

19

20

The question whether we take a deposition of

that person and they're entitled to a deposition of ours I

21 , we can address later.

22

which would be logical and sensible

But there clearly has to be a report. W e can't have a

23 situation where they identify a forensic expert and say

24 we'll hear what that person has to say and what the basis

25 of their opinions are at the time of trial . Presumably I
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1

2

this person is capable of producing a report and providing

the documents associated with it. We'll do the same.

3 There will have t o b e a time for that built into the

4 schedule a s well.

5 Thank you, Your Honor.

6 MR. PALFAI : Mr. Stern, if I might.

7 ALJ STERN: Yes, sir.

8 MR. PALFAI : I t seems like w e started with

9 witness lists and exhibits, and now they're trying to

10

11

drive a wedge in and starting to request everything

associated with witnesses and exhibits. I think it's

12

13

important to recognize that under the Commission rules,

witnesses and exhibits are exchanged at a date set, and

14 now all this associated materials t1'1ey're now star ting to

15 request, and it's star ting to expand to who knows where .

16 ALJ STERN: We'll keep the matter as brief as

17 w e can.

18 With that, I think at this point we'll recess.

19 Mr. Roshka, you let me know as soon as you

20 can, you talk to the Florida attorney for Mutual Benefit I

21 then we'll get on the phone, either with him or without

22 him, and/or Ms. Johnson so we can see what the Division

23 wants to do on this thing. Okay? Because that's going to

24 predicate what happens. Otherwise, we're going to be

25 looking for dates again.
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1 So anything else, Mr. Pale at?

2 MR. PALFAI : Just o n the issue o f investors o n

3 the witness list, what information we're going to provide.

4 Can you, until we resolve this issue, can you make sure

5 they're not going to be contacting, harassing or otherwise

6 intimidating?

7 ALJ STERN: They don't know who you're calling

8 anyhow I

9 MR. PALFAI : No . When we provide the witness

10 list, is there going to be some ruling on that?

11 ALJ STERN: It's like I have a bunch of

12 whining kids in first grade. DC>n't d o this don't d oI

13 Look, you're in a hearing, you're involved in

14 litigation; whatever is going to happen, is going to

15 happen I I didn't institute your temporary order in your

16 notice, they didn't want to be respondents, necessarily,

17 but they are, so we'll have to have a hearing whatever way

18 it works out, and that's the way it's going to be .

19 They may want more civil rights and due

20 process than some other respondents that have been here .

21 Maybe they're entitled at this point. Some respondents

22 haven't asked for this much in the past. Well whetherI

23 they're entitled to it or not, we try and play by the

24 Commission's rules and the statutes in Arizona and we'llI

25 try and provide due process for the respondents either
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1 way .

2

3

And if subsequently there's a decision going one way

or the other, I know the Division wouldn't appeal a

decision against them, I don't believe, but i f  the

4 r e s p o n d e n t s  h a v e  a  d e c i s i o n  g o  a g a i n s t  t h e m ,  t h e y  h a v e  t h e

5 r i g h t  t o  g o  t o  c o i r  t  o v e r  i t .

6

7 can I

S o  i n  a n y  e v e n t ,  w e ' l l  t r y  a n d  d o  t h e  b e s t  w e

S o  t h a t  c o n c l u d e s  t o d a y ' s  p r e h e a r i n g  u n l e s s  y o u  h a v e

8 s o m e t h i n g  e l s e  t o  w h i n e  a b o u t .

9 MR. PALFAI :

10

I ' m  n o t :  t r y i n g  t o  w h i n e ,  I ' m  j u s t

t r y i n g  t o  s e t  s o m e  g r o u n d  r u l e s  f o r  t h e  w i t n e s s  l i s t .

11 Y o u ' r e  n o t  g o i n g  t o  e s t a b l i s h  a t  t h i s  p o i n t  t h e  d a t e  f o r

12 t h e  e x c h a n g e .

13 ALJ STERN: No, I haven't and I wil l d o that.I

14 MR. PALFAI : One  l as t  v e r y  m inor  po in t  I ' l l

15 t r y  n o t  t o  s o u n d  w h i n y  a b o u t .

16 ALJ STERN: I'm not going to give you the day

17 o f  t h e  S u p e r  B o w l  o f f .

18 MR. PALFAI :

19 h a v e  b e e n  c o n s i s t e n t l y  i n c o r r e c t .

The captions filed by respondents

They're using db 's, I

20

21

22

g u e s s  t h e  c a p t i o n  f r o m  t h e  i n i t i a l ,  n o t  t h e  a m e n d e d

temporary order, and I just urge the court to have them

f i l e  t h e  p r o p e r  c a p t i o n s .

23 ALJ STERN: You know, i f I did that with them,

24 I  have to  do that  wi th  everybody that  comes in  here .

25 P e o p l e  a l l  m a k e  u p  t h e i r  o w n  c a p t i o n s . T h e  c a p t i o n  w i l l
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1 b e the one that i s o n the amended notice. That's the

2 caption I go by

3 MR. PALFAI :

4 ALJ STERN:

Right, and that's all I ask.

If they want to put Yucatan, et

5 I l

6

Captions aren't going to dictate

the outcome of the proceeding.

7 MR. PALFAI : They're s t i l l using d b 's.

8 ALJ STERN: That's fine. I f that makes them

9 We know what the

10

11

12

happy, let them file it that way.

answer, it: will be determined by the evidence in the

proceedings, and the findings and the conclusions and the

order of the Commission. That's what's going to happen.

13 MR. PALFAI :

14

I just don't think using that

incorrect caption is that burdensome.

15 ALJ STERN: I understand. Like I say, we get

16

17

different captions all the time.

here to see i t .

I guess you've got to be

That concludes the proceeding.

18 (The prehearing conference concluded at

19 11:16 a.m.)

20

21

22

23

24

25
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