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IN THE MATTER OF ARIZONA PUBLIC Docket Nos. E-01345A-07-0663
SERVICE COMPANY AND VERIZON T-01846B-07-0663
CALIFORNIA, INC.’S JOINT PETITION
FOR THE ESTABLISHMENT OF AN , ,
UNDERGROUND COVERSION SERVICE Hillerest Bay, Inec.’s
AREA. Pre-Hearing Brief

Hillcrest Bay, Inc. (“Hillcrest”) submits its pre-hearing brief in accordance with the
Commission’s May 11, 2009 Procedural Order.

L Introduction.

The Hillcrest Bay subdivision is located next to Lake Havasu and a natural wildlife refuge.
Unfortunately, the scenic views are obstructed by the numerous overhead utility poles and lines in
the area. Moreover, the current lines intrude into backyards and patios, creating safety issues.
Five years ago, local residents began working to convert the subdivision to underground facilities.
If the facilities are not converted, APS has stated that they will construct a second set of overhead
poles and wires to serve the Hillcrest subdivision, while Verizon has stated that it will continue to
use the existing overhead poles and wires.! Thus, unless the Commission acts now to approve the
conversion, the Hillcrest subdivision will be burdened with 111 utility poles (69 existing + 42

planned) and related wires, or nearly one pole for every two lots. Hillcrest supports underground

conversion because:
) Safety issues will be eliminated.
° Property values will be increased.

' May 16, 2008 Recommended Opinion and Order, Finding of Fact Nos. 102-104.
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° Health concerns due to bird droppings will be reduced.

* The conversion is supported by a majority of Hillcrest Bay residents.

Hillcrest has established a significant program to assist-low income residents, which includes the
free conversion of five lots, a 15% discount on all other low-income lots, and a fund of more than
$28,000 to assist low-income residents. In addition, Hillcrest has worked with the contractor to
lower costs.

This is an ideal time to proceed with the conversion because construction costs are low due
to the recession. Further, any future conversion would cost much more due to APS’s plan to
replace the existing poles and wires. If APS adds the additional poles and wires, in any future
underground conversion, the residents would be required to compensate APS for the un-
depreciated value of its investment. APS’s witness, Mr. Wilson, testified that the new poles and
wires would cost $327,000.% Further, Mr. Wilson testified that APS applied the $327,000 as an
off-set against the conversion costs, becanse APS considered these costs “avoided costs.” Thus,
in a future conversion, Hillcrest residents would not have the benefit of this $327,000 off-set, and
they would also be required to compensate APS for its $327,000 investment in new poles and
wires. So a future conversion would cost at least $654,000 more, not counting increased
construction costs in the future.

In November 2006, residents submitted a petition to APS and Verizon to establish an
underground conversion service area (“UCSA”), under Arizona’s Underground Conversion Act,
A.R.S. § 40-341 et seq. (the “Act”). A year later, APS and Verizon submitted a Joint Petition to
establish the UCSA to the Commission. The Joint Petition included a “Joint Report on Estimated
Conversion Costs™ (Exhibit 4) and also included (as Exhibit 5} petitions from more than 60% of
the property owners, representing more than 60% of the property, in support of establishing the
UCSA.

2 January 18, 2008 Transcript at 104.
3 anuary 18, 2008 Transcript at 104.
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The Commission held a full hearing on January 18, 2008. The Administrative Law Judge

issued a Recommended Opinion and Order recommending that the Commission deny the UCSA.

The Commission considered the matter at its July 2008 open meeting. The Commission did not
adopt the recommended order, and directed that further hearings be held regarding economic

feasibility, low-income issues and other issues.

" On May 1, 2009, Hillcrest filed updated information in support of the UCSA. Hillcrest’s

filing included documentation for each of its reasons for supporting the underground conversion.
The Administrative Law Judge set a hearing for July 21, 2009 and directed Hillcrest and other
parties to file briefs by July 6, 2009 regarding four specific issues. Hillcrest accordingly submits
this brief in support of establishing the UCSA.

" II. The Commission may consider updated cost information.

The first issue is whether the Commission may consider updated cost information. Under
A.R.S. § 40-346, the Commission must determine whether “the cost of conversion as reflected in
the joint report pursuant to section 40-342 is economically and technically feasible.” Under this
statute, the Commission must consider the costs reflected in the joint report. However, the statute
should not be read narrowly to preclude the Commission from considering other relevant
information, including updated cost information.
| First, while the costs in the original joint report must be considered, economic feasibility
cannot be considered by looking at costs alone. Hillcrest agrees with the Administrative Law
Judge’s conclusion “to determine economic feasibility, we must determine what benefits would
| result from the establishment of the UCSA and whether those benefits outweigh the costs of
establishing the UCSA.” In order to accurately measure the burden, the Commission should

consider both the costs in the original report, and any offsets or reductions to those costs. For

example, Hillcrest’s Financial Assistance Program will reduce the burden for low-income

I residents. Under the program, some low-income residents will receive a free conversion from the

* May 16, 2008 Recommended Opinion and Order, Finding of Fact No. 151.
3




Rosaka DEWULF & PATTEN, PLC

ONE ARIZONA CENTER
400 EAST VAN BUREN STREET - SUITE 800

PHOENIX, ARIZONA 85004
TELEPHONE NO 602-256-6100

FACSIMILE 602-256-6800

—

—
<

1

[y

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

O 0 3 Ny e W

contractor, while others will have their conversions paid for by the $28,000 fund established by
Hillcrest. Such factors clearly impact the determination of the burden. And the 15% discount to
all low-income residents also reduces the burden. Likewise, the new cost information and bid

from the contractor is essentially a discount for all residents from the costs in the original joint

report.

Second, if the joint report were the only thing that could be considered, there would be no
reason (o have a hearing, because no evidence could be introduced to supplement, explain, correct
or contradict the joint report. That is not how the Commission has conducted hearings in the past.

For example, at the January 18, 2008 hearing in this matter, APS’s witness Mr. Wilson explained

the joint report and provided additional information. He testified that APS would re-bid the

project, and that if the bid was lower the cost reductions would be passed-on to customers.” The

statute mandates a hearing on this issue — it is unlikely that the legislature meant the Commission
to hold a meaningless hearing.

|| Third, it is well-established that a requirement to consider one thing does not prohibit the
consideration of other things. For example, the Commission is required to consider “fair value” of

a utility’s property setting rates. Arizona Constitution, Article XV, § 5. Yet the Commission must

obviously consider other things as well — such as the utility’s expenses. And even in considering
just the value of the utility’s property, the Commission may also look to other measures of value,
such as original cost less depreciation. See Simms v. Round Valley Light & Power Co., 80 Ariz.
145, 154-155, 294 P.2d 378, 384-85 (1956). Here, the Commission must consider the costs in the
original joint report, but it may also consider discounts, updated estimates and other information
relevant to determining the burden to residents.
III. The Commission may not consider signature withdrawals after January 8, 2008.

The Act contains two separate methods of determining property owner support. First, the

proponents must demonstrate 60% support at the onset. Once this initial burden is met, at the

> January 18, 2008 Tr. at 52-53.
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hearing, the proponents need only show that opposition is not greater than 40%.

The initial showing of 60% support is required under A.R.S. § 40-343.A, which states that
“not less than 60 per cent of the owners of real property within the area who own not less than
sixty percent of the real property within the area excluding public places” must support the
underground conversion. The statute is clear that this level of support must be demonstrated
before the utilities file the Joint Petition, and “[w]ithin 90 days after the joint report referred to in
section 40-342 is made available to the petitioners.” A.R.S. § 40-343.A.

At the hearing, the Commission is required to determine three things: (1) whether “all the
requirements for the establishment of the underground conversion area have been satisfied”; (2)
that objections do not exceed “forty per cent of the real property within the underground
conversion service area, or no more than forty per cent of the owners of real property”; and (3) that
the project is “economically feasible”. A.R.S. § 40-346.A. The first determination (“all
requirements”) would include a determination that the Joint Petition had the required 60% or more
support when it was filed. The second determination (whether 40% or more have objected) is
made at the time of hearing. However, to make a valid objection, the objection must be filed with
the Commission “not later than ten days before the date of the hearing” A.R.S. § 40-344.A. In
addition, a property owner can withdraw a previously filed objection, but only “at or before five
o’clock p.m. of the last day set for the filing of protests.” A.R.S. § 40-345.8. Thus, both the filing
and withdrawal of objections must be made before the close of business on the tenth day before the
hearing.

The distinction between the initial requirement of 60% support and the subsequent finding
that opposition does not exceed 40% is fundamental to the Act. The 60% support figure is only
mentioned in the statute concerning the required contents of the initial petition to the utility
(A.R.S. § 40-342) and in the statute regarding the required content of the joint petition to the
Commission (A.R.S. § 40-343). In contrast, the 40% opposition figure is mentioned in the statute
concerning the hearing (A.R.S. § 40-346). Thus, one of the topics of the hearing is whether the

40% opposition limit has been exceeded.
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Further, if these two measurements of support are not made at different times, the statute
makes no sense. Mathematically, if support exceeds 60%, opposition could not exceed 40%.° If
the measurements were made at the same time, the language concerning 40% opposition would be
superfluouns, and statutory language is presumed to not be superfluous. See State ex rel.
Department of Economic Security v. Hayden, 210 Aniz. 522,523 97,115 P.3d 116, 117
(2005)(*“[w]e interpret statutory language to give effect to each word of the statute, such that no
clause, sentence or word is rendered superfluous, void, contradictory or insignificant.”’)(internal
quotation omitted).

This reading is consistent with the Commission’s extensive and thoughtful discussion of
the Act in Decision No. 55490 (July 21, 1970). In that case, the Commission stated that the Act
“makes it very clear that it is the responsibility of the public service corporations involved to
determine whether the petitions are sufficient [i.e. > 60%] to trigger an application to the
Commission for designation of the area as an underground CSA. Aside from the Commission’s
finding regarding feasibility of conversion, the Commission’s only function herein is to determine
whether 40% or more of all the property owners have objected to the formation of the underground
CSA.”" The Commission thus did not consider arguments concerning whether subsequent events
rendered invalid some of the initial signatures supporting the conversion. The Commission only
considered whether it received explicit objections exceeding 40%.® The Commission was also
clear the objections could not be submitted after the deadline, stating the ‘“‘statute required those
persons objecting to register their objections with the Commission at least ten days prior to the

hearing.”®

® 60% support is a higher standard than the no-more-than 40% opposition standard, because a
property that remains silent is not be counted as support (under the 60% standard) or opposition
{under the 40% standard). Thus it is possible to have opposition less than 40% but still not have
support equal to or greater than 60%. However, if support equals 60% or greater, it would be
mathematically impossible to have opposition greater than 40% (if the measurements are taken at
the same time.)

” Decision No. 55490 at 5.

*Id.

?Id.
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Thus, objections are measured against the “not more than 40 per cent” standard (A.R.S. §
40-346.A), and the objections must be received “not later than ten days before the date of the
hearing” (A.R.S. § 40-344.A). The hearing was held on January 18, 2008, thus objections were
due on January 8, 2008. Moreover, the public notice required by the Commission’s December 6,
2007 Procedural Order expressly stated that any property owner seeking to object “must file an
objection... by January 8, 2008.” (emphasis in original).

As APS and Verizon pointed out in their joint brief on March 21, 2008, the measurement
of support for a UCSA is similar to determining support for annexation into a city. Under that

process, late withdrawals are not permitted, because a clear cut-off is needed to preserve “a stable

and smooth-functioning government.”'® Commission Staff expressed similar concerns, noting that

for “parties to have confidence in the process and to preserve the integrity of the process there

needs to be a date certain.”'' Hillcrest agrees that a clear cut-off is necessary and appropriate —
which is likely why the Legislature included a clear cut-off in the Act.

Lastly, even if the Commission disregards the statutory prohibition on late objections,
many of the objections are still invalid under the Act. The Act requires that each objection be
accompanied by an “affidavit of an owner of real estate” attesting to the validity of the signatures

on the objection. A.R.S. § 40-345.1. Many of the objections do not comply with this requirement,

and are therefore invalid.
ll IV.  Current support remains strong.

In accordance with the Commission’s July 3, 2008 Procedural Order, a survey was mailed
to each of the 213 owners, representing 273 parcels on July 8, 2008 as follows:

Please check one of the following:

" [ ] ISUPPORT the UCSA* = Underground Conversion Service Area
(The removal of the overhead wires and telephone poles and relocating the utility system
underground).

% APS / Verizon Joint Brief at 9:10, quoting De Concini v. City of Phoenix, 74 Atiz. 46, 49
(1952).
' Staff Brief at 11:20-22 (filed March 21, 2008).

7
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[ ] TOPPOSE the UCSA* = Underground Conversion Service Area
(Leaving the existing utility system AS IS and allowing 42 additional poles added to the
streets of Hillcrest Bay).

Of the 213 questionnaires returned, 193 owners responded, with 127 of their responses in support
(=65.8%.) and 66 owners opposed (= 34.25 %).
V. Even if current support were less than 60%. it would not be relevant.

Current support remains strong, as shown by the most recent survey. However, even if
support was below 60%, it would not be relevant, as explained in Section I above.
VI.  Additional materials.

Hillcrest takes this opportunity to submit additional material regarding Hillcrest’s Financial
Assistance Program and the updated cost estimates from the contractor. Regarding the Financial
Assistance Program, footnote 3 of the Commission’s May 11, 2009 procedural order noted that
Hillcrest’s May 1, 2009 filing did not include “a copy of the application form or a recitation of the
criteria used to determine eligibility.” The criterion was 185% of the federal poverty level.
Attached are:

1) Low Income UCSA Survey;

2) Low Income Criteria Information;

3) UCSA Financial Assistance Program Application; and

4) Federal Poverty Guideline Chart

Regarding the updated cost estimates, APS requested a re-formatted cost estimate that
more closely matched the columns used in the previous APS estimate. In preparing a response,
Hillcrest discovered an error in the cost allocation to individual parcels that results in a minor

adjustment to the revised cost estimate. The revised estimate is attached.
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RESPECTFULLY SUBMITTED this 6" day of July 2009.

Original + 13 copies of the foregoing

filed this 6™ day of July 2009, with:

Docket Control

ARIZONA CORPORATION COMMISSION

1200 West Washington
Phoenix, Arizona 85007

RoOsHKA DEWULF & PATTEN, PLC

By /()'WI‘JW ;23@ (I/QG—/

Michael W. Patfen

Timothy J. Sabo

One Arizona Center

400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004

(602) 256-6100

Attorneys for Hillcrest Bay, Inc.

Copies of the foregoing hand-delivered/mailed

this 6™ day of July 2009, to:

Lyn Farmer, Chief ALJ

Hearing Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Janice Alward, Chief Counsel
Legal Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Ermest Johnson, Director

Utilities Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

*x%%%k Al Parties of Record *****

oy b Sppncal
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Attention: Hillcrest Bay Property Owners

Underground Conversion Service Area Survey

. Arizona Corporation Commission Docket No E-01345A-07-0663
Docket No T-01846B-07-0663

Hillcrest Bay Mobile Manor, a Subdivision of SE % SE ' Section 14, TIIN.R18W G&SRB&M,
excluding Lot #1 and Lot #274 of La Paz County, Arizona.

As a Hillcrest Bay property owner, please check one of the following:
[ 1 Fulltime resident [ ] Vacation home
[ ] Rental [ 1 Undeveloped

[ 1 Developed but vacant

It is the intent of some of your neighbors to make pledges into a fund to help those who
have expressed concern in paying for their cost of this project for the long term good of the
community. Also, in the spirit of aiding the low income owners of Hillcrest Bay and Pursuant to
and complying with the Arizona Corporation Commission’s Procedural order dated July 3,
2008. ordered by the Honorable Sarah H. Harpring, Administrative Law Judge, please answer
the following:

1. Do you consider yourself a low income Hillcrest Bay homeowner?

(] [ 1 YES [ ] NO

2. Are you in need of financial assistance to pay for connecting the utilities underground from
vour meter (point of entry) to your house?

[ T YES [ 1 NO

I you checked yes above, you may be required to submit confidential financial documentation to an
independent third party as a condition of qualifying for financial assistance for this project. You will be
notified, in time, of the next step.

(Signature) (Date)

(PrlntName) PLEASE return your survey in the
enclosed self addressed stamped
envelope before Monday Aug. 4th

(Address or parcel number)

. Thank you,

Underground Utility Committee
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Hillcrest Bay, Inc.

gh ARIZONA

Dear Hillcrest Bay Homeowner, QOctober 22, 2008

You have indicated to our Board that you need financial assistance to help with the
expenses of the UCSA (Underground Conversion Service Area}. This assistance will
be for new connections and panel conversion of your dwelling. In order to qualify
for financial assistance you need to:

1. calculate all your income and verify in the attached Household Income chart
that your household income is at or below the indicated levels.

2. submit complete copies of your Federal tax returns for the last two vyears (all
schedules) or other proof of income (i.e. 1099 SSA).

3. submit the attached application answering all questions and including your
signature and date at the bottom.

4. you must be the owner of record of an improved lot-when the project is

. completed.

Note: If the owners of record file separate tax returns, an application and the
income verifying documentation must be submitted for each owner.

The board has retained Douglas Bigler, CPA to review your documentation. Both parties
{the Board and Mr. Bigler) are committed to protecting the privacy of our homeowners.
Mr. Bigler will utilize this information in a responsible and professional manner. All the
information you submit is considered confidential. The board will only be informed of Mr.
Bigler’s determination of your eligibility. Neither the board nor any other individual will
ever have access to your personal information.

Thank you for your cooperation,

Underground Utility Committee

924 Bay View Drive ® Parker, Arizona 85344
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HILLCREST BAY

UCSA Financial Assistance Program Application

Date: / / Name:
(Last) (First)
Hillerest Address:
(City) {State) (Zip)
Lot #: Telephone #(__ ) -
HOUSEHOLD INCOME

Household Monthly Household ' Monthly

Size Income Level Size Income Level

1 Person $1603 5 People $3823

2 People $2158 6 People $4378

3 People $2713 7 People $4933

4 People $3268

*Low income program guidelines are 185% of the 2008 Federal Poverty Guidelines.

0 Complete & sign application.
; O Complete copy of Federal Tax returns or other proof of income (i.e. 1099 ssA)
. 1 You must be the owner of record at the time the UCSA project is completed.

In order to respect your privacy, we ask that you mail or fax your application and supporting documents
directly to Doug Bigler, CPA. The CPA firm will review the documents and make a determination of your
eligibility for assistance. Applications post marked after November 22, 2008 shall not be considered. Any
incomplete applications without the requested verifying information will not be considered.

Douglas R. Bigler, CPA

Mail to: . Attention: UCSA Financial Assistance Program
160 N. Broadway

Blythe, Ca 92225

FAX (760) 922-4901

Permission is hereby granted to the Douglas R. Bigler, CPA to contact any sources necessary to establish the accuracy of the
information given which pertains to the verification of my eligibility.. Permission is hereby granted to the Douglas R. Bigler,
CPA and the Internal Revenue Service or Social Security Administration to exchange information that | have provided. If the
information provided on this form is false and used to fraudulently obtain financial assistance under this program. | will be
required to repay the amounts paid on my behalf.

| affirm that the attached income information is true and correct and if needed, | authorize Douglas R. Bigler, CPA to
confirm income documentation is true and correct. | understand the conditions of this financial assistance program.

i
(Sig,.awure & Date) (Signature & Date)
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T Availablo Programs Based on InGoma Level

If Your HYour | I Your If Your I Your If Your
Monthly Monthiy Monthly Monthly Monthly Monthly
If Your incomeis | Incomeis | Incomeis [ Incomeis | Incomeis { Incomeis
Family Size | 100% of 125% of 130% of 150% of 185% of 200% of
Is Federal Federal Federal Federal Federal Federal
Poverty Poverty Poverty Poverty Poverty Poverty
Guidelines* | Guidelines* | Guidelines” | Guidelines* | Guidelines* | Guidelines*
1 $867 $1,083 $1.127 $1,300 $1,603 $1,733
2 $1,167 $1.458 $1,517 $1,750 $2,158 $2,333
3 $1.467 $1,833 $1,907 $2,200 $2,713 $2,933
4 $1,767 $2,208 $2,297 $2,650 $3,268 $3,533
5 $2,067 $2,583 $2,687 $3,100 $3,823 $4,133
6 $2,367 $2,958 $3,077 $3,550 $4,378 $4,733
7 $2,667 $3,333 $3,467 $4,000 $4,833 $5,333
8 $2,967 $3,708 $3,857 $4,450 $5,488 $5,933
9 $3,267 $4,083 $4.,247 $4.900 $6,043 $6,533
10 $3,567 $4,458 $4,837 $5,350 $6,598 $7,133
Each additional
" $300 $375 $390 $450 $555 $600
S Food Food Food No Longer | No Longer | No Longer
Stamps** Stamps** Stamps** Eligible Eligible Eligible
Food Plus Food Plus | Food Plus | No Longer | No Longer | No Longer
- { Commodities| Commodities| Commodities| Eligible Eligible Eligible
-1 for Seniors | for Seniors | for Seniors
{WIC or FoodiWIC or Food| WIC or Food| WIC or Food|WIC or Food| No Longer
e Plus Plus Plus Plus Plus Eligible
- | Commodities} Commodities | Commodities | Commodities|{ Commodities
Free School| Free School} Free School{ Reduced Reduced | No Longer
Lunch & Lunch & Lunch & | School Lunch} School Lunch| Eligible
Breakfast Breakfast Breakfast | & Breakfast | & Breakfast
Programs Programs Programs Programs Programs
" Programs Free Free Free Free Free No Longer
Youi MAY Be| Summer Summer Summer Summer Summer Eligible
T Program Program Program Program Program
e Senior Senior Senior Senior Senior Senior
< | Nutrition Siteg Nutrition Siteg Nutrition Siteg Nutrition Siteg Nutrition SitesNutrition Sites]
(60 yrs. & (60 yrs. & (60 yrs. & (60 yrs. & (60 yrs. & (60 yrs. &
older) older) older) older} older) older)
TEFAP TEFAP TEFAP TEFAP TEFAP No Longer
Commodities | Commodities| Commodities | Commodities| Commodities| Eligible
(in Emergency | (in Emergency { (in Emergency | (in Emergency | {in Emergency
Food Boxes) | Food Boxes) | Food Boxes) | FoodBoxes) | Food Boxes)
- j Free Child & Free Child &| Free Child &] Reduced Reduced | No Longer
Adult Care | Adult Care | Adult Care | Child & Adutt] Child & Adult| Eligible
Food Food Food Care Food | Care Food
Program Program Program Program Program

*Guidedines effective Janvary 23, 2008

** Effective November 1, 1988: Legal immigrant children, elderly and disabled are again eligible for Food Stamps.
Chart prepared and updated by the Association of Arizona Food Banks
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