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IN THE MATTER OF THE APPLICATION OF | DOCKET NO. E-20633A-08-0513
THE SOLAR ALLIANCE FOR A .
DECLARATORY ORDER THAT PROVIDERS
OF CERTAIN SOLAR SERVICE STAFF’S PROPOSED LIST OF ISSUES
AGREEMENTS WOULD NOT BE PUBLIC TO BE CONSIDERED AT HEARING

SERVICE CORPORATIONS.

L INTRODUCTION

On May 13, 2009, Administrative Law Judge (“ALJ”) Teena Wolfe issued a Procedural Order
in the above-named matter, directing that all parties who believe that a hearing should be held in this
matter were to file, by June 15, 2009, a list including all issues the party believes should be
considered at hearing. Pursuant to that order, Arizona Corporation Commission (“Commission”)
Utilities Division Staff (“Staff) makes this filing.

Staff notes that there are numerous parties to this case, each with varied interests that may be
impacted by any subsequent decision. Staff further notes that the topic and subject matter in this
case, as well as the underlying policy implications of any decision, are of great public interest.
Keeping in mind these considerations, and not yet having the benefit of any filed testimony in the
case, Staff has concerns whether a full and complete list of pertinent issues can be accurately
identified at this stage. Further, it would seem unwise to narrowly circumscribe the issues at this
time. Nevertheless, Staff believes that such lists would be very helpful for all parties and for the ALJ
in preparing for hearing. Therefore, Staff has tried to be as inclusive as possible and submits the
following proposed list of initial issues and questions to be pursued at hearing. While Staff is not
firmly committed to addressing each and every one of these questions, neither would Staff want to

preclude at hearing any significant and relevant questions not identified here.
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II.

STAFF’S LIST OF PROPOSED INITIAL ISSUES AND QUESTIONS

A.

Can the twelve proposed characteristics actually be used to conclusively determine
whether or not an entity is a public service corporation (“PSC™)? If not, are there other
specific characteristics that could be used?
Would the inclusion of a purchase option in a Solar Service Agreement (“SSA”) have
any impact on the determination of whether an SSA provider is a public service
corporation?
Would the use of a different business model in an SSA (such as lease arrangement) have
any impact on the determination of whether an SSA provider is a public service
corporation?
Would the use of a different business model in an SSA (such as lease arrangement) be a
feasible alternative to the proposed model? If not, why not?
Would a third party owner financing structure be used for all projects? What are the
specific mechanics and implications of this structure or other financing options that may
be used?
What specific tax law provisions are implicated and how do they relate to the proposed
business model? For example, are investment tax credits available to PSCs?
Is there sufficient evidence to substantiate the claim that SSAs represent primarily
financing arrangements and that the sale of electricity is only incidental?
If the Commission were to determine that SSA providers were not PSCs, what safety
concerns might be implicated by SSAs and how should those concerns be addressed?
If the Commission were to determine that SSA providers were not PSCs, what reliability
concerns might be implicated by SSAs and how should those concerns be addressed?

1. For example, should there be some catastrophic failure among SSA generation

facilities, what effects may it have for grid stability?
2. Could other events not typically characterized as “catastrophic,” such as

extensive cloud cover, result in concerns for grid stability?
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If the Commission were to determine that SSA providers were not PSCs, what
concerns related to interconnection would be implicated by SSAs and how should
those concerns be addressed?

If the Commission were to determine that SSA providers were not PSCs, what
concerns related to utility resource planning would be implicated and how should
those concerns be addressed?

If the Commission were to determine that SSA providers were not PSCs, in which
areas (if any) and to what extent should the Commission have an oversight role (for
example, safety of SSA equipment installations)?

If the Commission were to grant the Solar Alliance request, how would the
Commission discover or determine if an SSA provider were providing service in such
a way that it was acting as a public utility?

If the Commission were to grant the Solar Alliance request, how would potential
disputes related to determination of liability be managed?

If the Commission were to grant the Solar Alliance request, what would be the roles of
the customer, SSA provider, incumbent utility, and Commission, if any, in
determination of liability/responsibility should disputes or any other matter arise?

Who would be the responsible party if someone were electrocuted, or if the SSA
provider’s equipment were to malfunction and damage utility equipment? Would the
customer be responsible, or the commercial SSA provider which has no business or
commercial relationship with the local utility?

If the Commission were to determine that SSA providers were PSCs, what negative
effects, if any, would be implicated by being subject to regulation?

Could SSAs operate under a framework of limited, or light-handed, regulation such as
one similar to Coin Operated Pay Telephones, as an alternative to the requested
declaratory order?

Could SSAs operate under the framework of a substantive policy statement as an

alternative to the requested declaratory order?
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AA.

How much business (in number of contracts and in dollars) does Solar Alliance

anticipate receiving from non-profit and government entities?

If the Commission were to grant the Solar Alliance request, about how many

providers, both Solar Alliance members and non-members, might offer SSAs in

Arizona?

To what extent do the advertising and marketing practices of SSA providers represent

that their product is open to the public or to a limited segment of the public? Would

these practices be different depending on the outcome of this case?

If the Commission were to grant the Solar Alliance request, what percentage of

potential customers seeking an SSA would likely be refused an agreement by an SSA

provider? What percentage of potential government or non-profit customers?

If the Commission were to grant the Solar Alliance request, how much load would be

generated from future SSA installations? For large projects, what percentage of the

entity’s total load would be met by the SSA installation?

If the Commission were to deny the Solar Alliance request, what impact, if any, would

it have on development of distributed solar generation in Arizona?

If the Commission were to grant the Solar Alliance request, what implications would

that decision have for retail electric competition?

If the Commission were to deny the Solar Alliance request, would SSA providers be

prepared to file for Certificates of Convenience and Necessity (“CC&Ns”)?

1. Would CC&Ns granted to SSA providers be for electric retail competition? If
so, what would be the impact on the Solar Alliance of the Commission’s
pending proceeding to determine whether retail electric competition is in the
public interest?

2. Would incumbent utilities oppose the granting of CC&Ns for SSA providers?
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BB. If the Commission were to grant the Solar Alliance request, would incumbent utilities

form subsidiaries to offer services similar to SSAs?

1. If so, would these utility subsidiaries be considered PSCs even though the

Solar Alliance SSA providers would not?

2. Would utilities be required to form subsidiaries in order to offer similar

services?

CC. To what degree are the rates, charges, and operating methods of SSA providers a

matter of public concern?

RESPECTFULLY SUBMITTED this 15" day of June, 2009.

Original and thirteen (13) coP1es
of the foregoing filed this 15
day of June, 2009, with:

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Coples of the foregoing mailed
this 15™ day of June, 2009, to:

Scott S. Wakefield

RIDENHOUR, HEINTON, KELHOFFER
& LEWIS, P.L.L.C.

201 North Central Avenue, Suite 3300
Phoenix, Arizona 85004-1052

Lawrence V. Robertson, Jr.
P.O. Box 1448

2247 East Frontage Road
Tubac, Arizona 85646-1448
Attorneys for SES

W%W

Nancy Scott,“Attorney

Janet Wagner, Assistant Chief Counsel
Legal Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

(602) 542-3402

David Berry

WESTERN RESOURCE ADVOCATES
P.O. Box 1064

Scottsdale. Arizona 85252-1064

Daniel W. Pozefsky, Chief Counsel
RESIDENTIAL UTILITY CONSUMER
OFFICE

1110 West Washington Street, Suite 220
Phoenix, Arizona 85007-2958
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Russell E. Jones

WATERFALL ECONOMIDIS CALDWELL
HANSHAW & VILLAMANA, P.C.

5210 East Williams Circle, Suite 800

Tucson, Arizona 8571 1-4482

Attorneys for TRICO

Michael A. Curtis

William P. Sullivan

Ian D. Quinn

CURTIS, GOODWIN, SULLIVAN,
UDALL & SCHWAB, PLC

501 East Thomas Road

Phoenix, Arizona 85012-3205
Attorneys for Mohave and Navopache

C. Webb Crockett

Patrick J. Black

FENNEMORE CRAIG, P.C.

3003 North Central Avenue, Suite 2600
Phoenix, Arizona 85012-2913

Attorneys for Freeport-McMoRan and AECC

Jana Brandt

Kelly Barr

Regulatory Affairs and Contracts
SALT RIVER PROJECT

Mail Station PAB221

P.O. Box 52025

Phoenix, Arizona 85072-2025

Philip J. Dion

Michelle Livengood

Dave Couture

UNISOURCE ENERGY COMPANY
One South Church Avenue, Suite 200
Tucson, Arizona 85701-1623
Attorneys for TEP and UNS Electric

Michael M. Grant

GALLAGHER & KENNEDY, P.A.
2575 East Camelback Road
Phoenix, Arizona 8501 6-9225
Attorneys for AEPCO

Docket No. E-20633A-08-0513

Deborah R. Scott

Linda J. Benally

PINNACLE WEST CAPITAL
CORPORATION

400 N. 5th Street, M/S 8695
Phoenix, Arizona 85004

Kenneth C. Sundlof, Jr.

JENNINGS, STROUSS & SALMON, P.L.C.
201 E. Washington St., 11th Floor

Phoenix, AZ 85004-2385

Attorneys for SRP

Kevin T. Fox
KEYES & FOX LLP
5727 Keith Avenue
Oakland, CA 94618

Michael W. Patten

J. Matthew Derstine

ROSHKA, DEWULF & PATTEN, PLC
400 E. Van Buren, Suite 800

Phoenix, AZ 85004

Attorneys for TEP and UNS Electric

Bradley S. Carroll

SNELL & WILMER, LLP
One Arizona Center

400 E. Van Buren
Phoenix, AZ 85004-2202
Attorneys for SSVEC

Timothy Hogan

ARIZONA CENTER FOR IN THE
PUBLIC INTEREST

202 E. McDowell, Suite 153

Phoenix, AZ 85004

Attorneys for Western Resources




