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NOTICES OF PROPOSED RULEMAKING

Unless exempted by A.R.S. § 41-1005, each agency shall begin the rulemaking process by first submitting to the Sec-
retary of State’s Office a Notice of Rulemaking Docket Opening followed by a Notice of Proposed Rulemaking that
contains the preamble and the full text of the rules. The Secretary of State’s Office publishes each Notice in the next
available issue of the Register according to the schedule of deadlines for Register publication. Under the Administra-
tive Procedure Act (A.R.S. § 41-1001 et seq.), an agency must allow at least 30 days to elapse after the publication of
the Notice of Proposed Rulemaking in the Register before beginning any proceedings for making, amending, or
repealing any rule. (A.R.S. §§ 41-1013 and 41-1022)

NOTICE OF PROPOSED RULEMAKING

o> ~
oOMN p= ,
TITLE 14. PUBLIC SERVICE CORPORATIONS; CORPORATIONS AND ASSO@@'IONT{S?; - 3
SECURITIES REGULATION a2
S5 L
CHAPTER 4. CORPORATION COMMISSION - SECURITIES < m:;
oF  p» =
PREAMBLE S o
r -2 §Rion CGmisdich
1. Sections Affected king Action E
R14-4-301 Repeal A E D
R14-4-301 New Section .
R14-4-302 Repeal NOV 01 200
R14-4-302 New Section ; .
R14-4-303 Repeal [ DASKETER 5 ‘
R14-4-303 New Section | /K/J/ !
R14-4-304 Repeal ! , R
R14-4-304 New Section
R14-4-305 Repeal
R14-4-305 ’ New Section
R14-4-306 Repeal
R14-4-306 New Section
R14-4-307 Repeal
R14-4-307 New Section
R14-4-308 Repeal
R14-4-308 New Section
2. he specific a i ing, including both the

Authorizing statutes: A.R.S. §§ 44-1821, 44-1972, and 44-2032
Implementing statutes: A.R.S. §§ 44-1822, 44-1823, 44-1971, 44-1972, 44-1973, 44-1974, and 44-2032
Constitutional authority: Arizona Constitution, Article XV, §§ 4,6,and 13

Nouce of Rulemakmg Docket Opemng 6 A.A R. 4123 October 27, 2000
4. and addr e nel wit wh rsons may communicate regarding the
Name: Cheryl T. Farson
Address: Corporation Commission, Securities Division
1300 W. Washington, Third Floor
Phoenix, AZ 85007-2996
Telephone: (602) 542-4242
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Fax: (602) 594-7470
E-mail: cf@ccsd.cc.state.az.us

5. An explanation of the rule. including the agency’s reasons for initiating the rule:
A.A.C. R14-4-301 through R14-4-308 (“Article 3”) govern the administrative process under the Arizona Securities
Act and the Arizona Investment Management Act (collectively the “Acts”). The Securities Division of the Arizona
Corporation Commission (the “Division) proposes the repeal and the remaking of Article 3. The proposed Article 3
reflects recent statutory changes and is intended to facilitate the administrative process. The proposed Article
includes the following sections:

A.A.C. R14-4-301 describes the scope of Article 3. When not in conflict with Article 3, the provisions of A.A.C.
R14-3-101 through R14-3-113 also apply to administrative processes under the Acts.

A.A.C. R14-4-302 contains definitions relevant to Article 3.
A.A.C. R14-4-303 prescribes methods of service, including service by publication under specified conditions.
A.A.C. R14-4-304 enumerates the rights of witnesses and the procedures for formal interviews.

A.A.C. R14-4-305 requires that a respondent who has requested a hearing file an answer within 30 calendar days
after the date of service of a notice of opportunity.

A.A.C. R14-4-306 contains the process regarding a notice of opportunity for a hearing and a notice of hearing. The
time-frame for setting a hearing is within 60 days, but not earlier than 20 days, after the written request for hearing
has been made.

A.A.C. R14-4-307 provides the process regarding a temporary cease-and-desist order. The effective term of a tempo-
rary cease-and-desist is 180 days. The time-frame for setting a hearing is within 30 but no earlier than ten days after a
written request for a hearing is filed.

A.A.C. R14-4-308 contains the requirements that must be met when a rescission or restitution is ordered by the Com-
mission, unless otherwise ordered.

6. Reference to any study that the agency proposes to rely on in its evaluation of or justification for the proposed rule

d wher bli tain or review the st all dat derlying each study. any analysis of the study. and
other supporting material: :
None
A ood ¢
f authority of itic divisi this state:
The rules do not diminish a previous grant of authority of a political subdivision of this state.
8. elimi ry of the i usi a er impact:
The economic, small business, and consumer impact statement for Article 3 analyzes the costs and benefits that
accrue to the Commission, the office of the attorney general, the regulated public, and the general public.
The benefits provided by Article 3 are nonquantifiable. Article 3 should benefit the Commission’s relations with the
regulated public because of increased clarity regarding administrative processes and procedures. The public will ben-
efit from the cost and time savings inherent in clear, concise, and consistent practices. Article 3 will not increase
monitoring, recordkeeping, or reporting burdens on businesses or persons. The making of Article 3 does not materi-
ally increase the costs of implementation or enforcement.
ic 11 business, and 1) impact statement:
Not applicable
10. The time, place, and nature of the proceedings for the adoption, amendment. or repeal of the rule. or. if no
roceeding is scheduled. where, when, and how perso equest an oral proceeding on the proposed rule:
Date: January 10, 2002
Time: 9:30 am.
Location: Corporation Commission

1200 W. Washington
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Phoenix, AZ 85007

Nature: Oral proceeding. Subsequent to the oral proceeding, the Corporation Commission will take final
action at an open meeting with respect to the making of the proposed rule.

11. Any other matters prescribe tute that are applicable to the specific rto an cific rule lass
rules:

None

ncorporations by reference and their location in the rules:
None

13. The full text of the rule follows:

TITLE 14. PUBLIC SERVICE CORPORATIONS; CORPORATIONS AND ASSOCIATIONS;
SECURITIES REGULATION

CHAPTER 4. CORPORATION COMMISSION - SECURITIES

ARTICLE 3. P-ROSESIGNS—RMG—TO—ENFORGEM W
ATIVE

Section

R14-4-301. Scope-of-Astiele Scope

R14-4-302. Definitions Article 3 Definitions

R14-4-303. iali i

R14-4-304. Methods—o ice—of-Subpeoens ot apd-Other-Administrative-Deoecuments Rights of Wit-

R14-4-305.
R14-4-306.
R14-4-307.
R14-4-308.
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1l &« 1 interview” means the examination under oath of an individual compelled or requested to testify as part of an
investigation or examination.

2 t” means the Arizona Investment M ement Act AR.S. § 44-3101 et seq.

3. “Respondent” means any person against whom the Division filesa ¢ laint, notice, petition, or order.

4. “Securities Act” means the Securities Act of Arizona, A.R.S. § 44-1801 et seq.

R14-4-303. . Goaﬁdeaﬁakﬁ‘ﬁg ce

fili .S rv1c lb ebya at least of age.

e
f record for the Division o deljvering a copy to the Division addressed to the attorne ecord for the Division,
C. Se ice on a 1e t ente b anattome ever ice is required or permitte tobe deu a respon-

leaving a at_the individual’s us lace_of business loyme: ith an emplo ress or implied
age isor. o ffic or other similar individual of suitable age and discretion.

document may be made by any of the following:

L th scribed b law of the foreign ¢ service in that co in an action in any of its courts

of general jurisdiction. .
As directed by the foreign authority in res e to a lett request.

y any of the following if not prohibited by the law of the foreign country:

od of service authorized by subsection; or
iplomatic or consular officers when authorized by the te States Department of State.

By any other lawful method that is reasonably calculated to give notice as directed by the Comimission.
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G. en service is complete. Service by mail is complete upo iling. All other service is complete upon delive
H. Service by Publication.
e Division erve a person ublication under either o llowing ci
ivision does not know the nt address or residence of a person to be served.
b. on has avoided service and service by publication is the best racticable und e ci ces
T providing notic the administrative proceedings.
2. ic ublication shall be made as follows:

a. e Division shall publish a statement regarding the inistrative proceedings at t once a week for four
successive weeks in a newspaper publi in Maricopa co e person’ t residence or place of
business was in a different county i i r another state, the Division shall also si eously publish the
ta t in a newspaper published in the different ¢ . If no newspaper is published i erson’s last

oOwn co f residence or place of business. then the publications shall be made in a newspa ublished in
an adjoining county.

b e published statement shall include the following information:

i. The name of the person.

ii. The statutes or rules that the Division alleges the person has violated or is violating.

iii. The location and the manner in which the person may obtain a copy of the notice or temporary cease-and-
desist order being served.

iv, e requirement and deadline for fili request for hearing and the ability of the C ission to enter a
default order if the ails to timely request i

shall be complete 30 days after the first public
R14—4-304. $etR0656
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on required or requested to appear as a wi at a fi interview be represented by a lawyer. The law-

yer’s role during the formal interview shall be limited to the following activities:
Giving legal advice to the witness before, during, and after the formal interview.

Z estioning the witness bri at the conclusion of the formal interview for the ose of clanifying any testi
itness iven.

's

1. lawyer who has represe edan witness whi ified at a for interview in the ination or inves-

1. jvidual loved OINMISSI ceo ttorney general.

2. ers of law enforc t other state. fi or self-regulatory agencies authorize ivision.
3. lators a orized i 'sio ’
ala whosec nduc is lato obstructionist. or co i0 additi e membe the staff o the ivi-
si nduc the formal interview report the conduct to the Director_for appropriate action. The Director ma
n take such er action as ci tances may w t. including_but not limited to, exclusion from further par-
ticipation in the examination or investigation.
G. A person who has submitted documeng[z evidence or te§g_m ony in cgnnection with a formal interview shall be entitled.
U itten re uest and upon pro. enuﬁcatlon t ct the itness’ own testi on a date to e set b the

th I
the Dn‘ector determines that earlier mgp_ectign may obstruct or delay the examination or investigation.
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connection with an examination or investigation, the Director may delegate authority t of the staff to admin-
ister oaths and a tions, sign sub e evidence, and receive books co (= ts ther doc-
records, or information. whether filed or kept in original o ied form or el i st or recorded.
formal interview, a witness shall not knowi e an true statemen material fact or omit to state an
material facts necessary in order t e the stat made, in light e circumstances under which they were made
pot misleading.

R14-4-305. Rights-of- Witnesses; Formal-Interviews-Proeedures Answers

[halauszar?
H 8

WEr S O

1. Anadmission or denial of each allegation in the notice.

T'he original signature of the respondent or the re

llegation not denied be considered admitted.
When a re ent intends i od faith to deny only a part or a gualification of an allegatio e
ify that part ualification of the allegation and shall admit the remainder.

e respondent waives any affirmative defense not raised in answer
The officer presiding over the heari 2 t relie e requirements of this section for

Volume 7, Issue #43 . Page 4958

S ent shall spec-
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H. The notice of an opportunity for a hearing shall state the requirements with which the person served must comply under
this rule.
R14-4-306.

ase-and-desist order, order of rescissi stltutlo or pe lt1e rother rder authorize ursuant to the provisions

of the Securities Acg or ﬂ_xe IM Act.
B. A notice of fora he and notice of a hearing shall be served b tho itted i 4-4-303.
ice of an mml or_a he all set fo at the 1 t will be afforded a hearing upon request to

1 d 1G> C - G > d 4 c 1.
ions is rule. the Commissi nshal te, ti and place e he andshalfo w1th oti espon-
nt. The date set for the hearing shall in 6 ut not ier days. afte en request for hearin
less otherwi rovidedb law, stipulat the ies, or ordered th ission.

R14-4-307. Temporary-Cease-and-desist-Orders Temporary Orders

unte 1e thant davs, after the wri request fi i en fil unlesother\me rovided b 1aw

tipulated b rdered by the Commission. The C issi after suc] written findings of
fact and conclu ions f law, vacate. modi ent the t ce e-and-desis rder.

E. e effectiv t stated in subsection h 11 be tolled from the date 2 he is requested until a decision is entered
unles. rdered by the Commissi
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R14-4-308. Reseission-and-Restitution Rescission and Restitution
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A. Wh a person or ns have vi l te the ecu.ntxes Act or the Act, or any rule or order of the Commission. the
1 require the perso. to make rescission or restitution as provided herein.
B. Ifarescission T is ordered by the Co 'ssion:
1. The respondent shall submit the following materials to the Division and, upon approval from the Director, distribute
the materials to the purchasers:
a. A written offer to repurchase stating in reasonable detail the facts out of which liability arose and. in the event of
a violation of A.R.S. §§ 44-1991. 44-1992, or 44-3241, the correct. true, or omitted facts. An offer to repurchase
e security shall include an offer of:
i h equal to the fair t value of the consideration paid. determined as o date such payment was
originally paid by the buyer: toge
terest at a rate under A.R.S. § 44-1201 for the period from the date of the hase payment to the date of

repayment: less
1. e amount of rincipal, intere other distributions received on the security for the period from the
date of purchase payment to the date of repayment.
b. er to repurchase shall be accompanied rospectus and other documen ing full written disclo-
sure about the ial and business conditi f the issu d the cial and business risks associated with
retention o securities. \
c. er to repurchase shall stat t such offer may be accepted by the purchaser at any ti ithin a specified
f not le: 30 days after the date of receipt thereof.
2. o) other materials required to be presented to the purchaser shall be made within a period specified b
3. Fi ial statements prepared in acc e wi 14-4-120 S. 44- 159, or other do ents relating to the
business of the respondent as requested by the Director or the Co all be provided to the Director. If a
es t demonstrates that it cannot mau ited ia tatern ithout unreas ¢ effort or expense
4.
3.
§_- based O ] LITIS Ld] C - d [ d ar L
onsi th e _pr tecn of the mv tors, the Commissi S [ der alt t1ve rescission oﬁ'er
te inclu

a. The offer of other identified assets in lieu of cash if the respondent lacks sufficient cash to offer the amount
required under subsection (B}1){(a).

b. e offer of a specified les un the amount required under subsection (B)(1)(a) if the respondent

lacks sufficient assets to offer the amount required under subsection (B)(1)(a).
¢. The inclusion in the repurchase offer of information material to an understanding of the issuer, in addition to that
required by subsection (B)(1)(b). if such information would be required if the securities were being registered.
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d. A shorter period of time during which the offer to repurchase e accepted.
e. Waiver of specified information required by subsectio; 5) if the Commission determines that producing such

ormation will be und ur ome.

C. Ifrestitution is ordered by the Commission:

1. The amount payvable as damages to each purchaser shall include:

a. e to the fair market value of the consideration paid, determined as of the date such pa t was origi-
ai e ; together with
b. erest at te under A.R.S. § 44-1201 for the period from the date of the purchase payment to the date of
1epayment; less
c. e amount of any principal, interest, or other distributions received on the security for the period from the date

of purchase payment to the date of repayment.
2. Financijal statements prepared in accordance with R14-4-120. A.R.S. § 44-3159, or other documents relating to the

e re. dent as requested by the Director or the Commission, shall be ided ¢t Director. If a
ondent demonstrates that it cannot obtain_audit ancial stat ithout unreasonable effort or e; e
then the respondent shall provide to the Director a_notarized statement of financial condition. The financial state-
men ntation shall demonstrate that the person paying restitution has adequa _ pay all purchas
the amount computed in subsection (C)}(1).
ommissio: der that be deposited in escrow.

il o
&

a. s, addresse: telephone ers of all securities purchasers who had a right to receive restitution under

the Commission’s order: amount and purchase dates of securities purchased by such purchasers; fair market
value of any non-cash consideration received by respondent from each purchaser of such securities; and any pay-
b. Verificatio ayment of principal and interest ordered to be paid to all suc chasers.
Based on the circumstances of the respondent and the purchasers. if necessary or appropriate to the public interest and
consistent with the protection of the investors, the Commission may prescribe by order alternative restitution terms,

it

a. e payment of other identified assets in lieu of cash if the dent lacks icient cash to pa amount
required under subsection (C)(1).
b. e pa t of a specified lesser amount equired under subsectio 1) if the respondent lacks sufficient
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