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IN THE MATTER OF NOTICE OF DOCKET NO. RE-00000C-00-0377
PROPOSED RULEMAKING FOR THE
ENVIRONMENTAL PORTFOLIO STANDARD. COMMISSION STAFF’S

REPLY COMMENTS

Arizona Corporation Commission Staff (“Staff””) hereby files its Reply Comments
in the above-captioned matter.
L THE COMMISSION HAS THE JURISDICTION TO ADOPT THE RULE.

Certain parties continue to assert that the Arizona Corporation Commission
(“Commission”) lacks the jurisdiction to adopt the Environmental Portfolio Standard Rule (“Rule”).
For the same reasons previously briefed by Staff in this docket, the Commission’s constitutional and
statutory rate-making authority includes adoption of the Rule. The Rule is an essential step in setting
rates for Utility Distribution Companies and Electric Service Providers (hereinafter referred to as
“load-serving entities”) because the Commission has determined that just and reasonable electric
rates for Arizona should include a portfolio of renewable resources as the source of electricity.

Under AZ Corp. Comm’n v. State ex rel Woods, 171 Ariz. 286, 294, 830 P.2d 807, 815 (1992), the

Commission has broad discretion in determining what regulation is necessary for effective
ratemaking, including this adoption of a portfolio standard.

Although there are references in some parties’ initial comments concerning recent
court decisions related to fair value constitutional requirements, the decisions referred to do not
preclude the Commission from adopting the Rule. Neither Judge Campbell’s July 12, 2000 minute

entry order in Tucson Electric Power v. Comm., Cause No. CV 97-03748 (consolidated), nor the

Arizona Court of Appeals decision, in U S West v. Comm., 1 CA-CV 98-0672 or U S West v.

Comm., 1999 WL 308563 (Ariz. App. Div. 1, May 18, 1999) prohibit the Commission from
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establishing a generic rule for surcharges to support energy portfolios of environmentally friendly
resources.

Surcharges can be implemented in any number of ways for a specific load-serving
entity. As the Rule provides, some surcharges will be passed through as System Benefits Charges
already included in rates for some entities. Other entities may request that the surcharge be
implemented on an interim basis as either a deferral account or an adjuster clause to be reviewed in
a subsequent rate proceeding for the entity. The point is that if certain parties believe that a new fair
value determination is necessary before a surcharge is made permanent for a specific entity, interim
measures can be taken if required by any final court opinion. However, contrary to any implication
in the initial comments by other parties, no court has found that the proposed portfolio rule or a
generic surcharge violates any constitutional or statutory provision.

IL GENERAL REPLY COMMENTS.

Some parties proposed changes to the Rule that did not refer to any specific rule

provision. Staff comments on these proposals are as follows:

A. Proposed New Article for the Portfolio Standard.

The Arizona Clean Energy Industries Alliance and York Research, Inc., have
recommended that the Environmental Portfolio Standard Rule be promulgated under a new Article,
to avoid being affected by any future legal and/or political events concerning the Retail Electric
Competition Rules.

Staff Response: Staff agrees that this approach would be reasonable. Since April

1999, when the Commission decided to remove the Solar Portfolio Standard from the Retail Electric
Competition Rules, the Portfolio evidentiary hearings and rule making have been separated from the
Competition Rules.

Staff suggests that, at some time in the future, the new Article could also include the
proposed Distributed Generation and Interconnection Rules, possible future rules related to

reliability, and possible future rules related to electric transmission planning and adequacy studies.

/

SALEGAL\MANANICE\PLEADING\00-377ReplyComments.doc




N TR - B =)

10
11
12
13
14
15
16
17

18{f

19
20
21
22
23
24
25
26
27
28

B. Proposal that the Portfolio Surcharge Replace Utility “Green Power” Premiums.

The City of Scottsdale has recommended that the Portfolio Surcharge replace the
utility premium charge for “green power”.

Staff Response: Staff disagrees. The Portfolio Surcharge and the “green power”

charge are two entirely different mechanisms that have similar goals. The Portfolio Surcharge is a
mandatory charge for all customers to pay a very small per kWh charge that is used to develop
renewable electricity. The utility “green power” programs are entirely voluntary programs that allow
customers to voluntarily pay a premium each month for renewable. There is no need to eliminate
the voluntary “green power” programs, since they allow customers who really care about clean
energy and a cleaner environment to go beyond the normal surcharge to help keep our air clean. No

change is recommended.

C. Proposal to Forgive the Portfolio Surcharge for Customers Installing
Renewables.

The City of Scottsdale suggested that the Commission consider a provision that
would forgive the Portfolio charge to those customers who install renewable generation.

Staff Response: Staff disagrees. Those customers who install their own renewable

generation will automatically pay less of a Portfolio Surcharge, because they will be purchasing
fewer kWhs from their electricity provider. Since the surcharge is based on retail electricity sold,
any customer that produces a portion of its electricity from renewable sources will reduce its retail
electricity purchased, which will reduce the basis upon which the customer surcharge is calculated.
No change is recommended.

D. Proposal to Clarify Rigshts to Extra Credits.

New West Energy has suggested that the rules need to be modified to make it clear
that all energy and extra credits belong to the person or organization who owns the renewable
generator. This would, in New West’s opinion, allow the owner to sell energy or credits to any
provider that needed to meet the Portfolio requirement. New West made a similar comment about

“banking” or selling excess portfolio kWh.
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Staff Response: Staff agrees in concept. This would be a clarification of the intent

of the Rule. New West gave no specific suggestions of wording changes to the Rule. Staff, at this
time, does not have any specific suggested wording changes, but supports the idea in concept.

E. Proposal to Limit the Participation of Cooperatives.

AEPCO has suggested that special provisions be included in the Rule to limit the
participation of cooperatives.

Staff Response: Staff disagrees that any changes to the Rule need to be made. In

fact, Staff points out that there is a provision in R14-2-1618 A.4 which covers this issue:

Utility distribution Companies or ESPs that do not currently have a renewables
program may request a waiver or modification of this section due to extreme
circumstances that may exist.

III. REPLY COMMENTS RELATED TO SPECIFIC RULE PROVISIONS.
A. R 14-2-1618.A.

A number of commenters, including Citizens Communications, AEPCO, and New
West Energy Corporation commented on the inappropriate use of the term “Electric Service
Provider” in section 1618.A and elsewhere in the rule.

Staff Response: In Commission Staff’s October 5, 2000 comments, a suggested

wording change was presented. Due to the 1998 and 1999 changes in the “Electric Service Provider”
definition, the use of “Load-serving Entity” should replace most of the references to “Electric
Service Provider” in the Portfolio Standard.

B. R 14-2-1618A.1.

A number of commenters, including Citizens Communications and AEPCO expressed
concerns about the “pro rata share of funds” for ESPs that choose to participate in the Portfolio
Standard prior to 2004. Citizens suggested that every ESP should directly collect the surcharge from

its generation customers.

Staff Response: Staff disagrees. The easiest and the guaranteed way to ensure that

all customers pay their share of the portfolio surcharge is for the Utility Distribution Company to

collect the surcharge from all customers. Since the Rule allows ESPs the option to voluntarily opt
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out of this program, using Citizens’ approach would mean that nobody would collect the surcharge

from the customers of the non-participating ESPs. This would give those non-participating ESPs
a competitive advantage over the UDC and other ESPs that do participate in the Portfolio Standard.

In order to collect its pro rata share of the surcharge funds an ESP would simply notify
the UDC that it is participating in the Portfolio Standard. The UDC would then send the ESP the
exact amount of surcharge monies collected from the participating ESP’s customers. No change is

recommended.

C. R 14-2-1618A.2.

The City of Scottsdale contends that the surcharge is unfair to municipalities because
of the diversity and number of electric meters that cities have in service.

Staff Response: Staff disagrees. All customers pay the same rate per kWh for the

surcharge. A municipality with a large number of meters would not necessarily pay any more than,
say, a fast-food chain with 300 outlets, or a chain of convenience stores. Because of caps on
individual meters, some of the electricity used by municipalities will be above the cap, so no
surcharge would apply for that portion of electricity used.

Staff suggests that cities such as Scottsdale and other similar commercial customers
consider approaching their distribution utility about combining appropriate loads onto fewer meters.
By combining loads, it is possible for the customer to move to a more favorable rate, resulting in
significant electricity bill savings. Those savings could be significant compared to the small
Portfolio surcharge. No change is recommended.

D. Proposal to Eliminate the Portfolio Surcharge for Dusk to Dawn Lighting.

Citizens Communications has proposed that the Portfolio Surcharge for dusk to dawn

lighting be eliminated.

Staff Response: Staff disagrees. It appears that Citizens has mis-read or

misunderstood the surcharge. Citizens seems to think that there would be an automatic $13 per
month surcharge per streetlight. Citizens failed to notice that the $13 figure is a “cap.” The
streetlight in question would have to use over 14,000 kWh in a month to reach the $13 cap. In fact,

a typical 100 Watt high pressure sodium dusk to dawn light, which is on for 10 hours a night in a 30-
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day month would use only 30 kWh (or 1kWh per day) and the Portfolio Surcharge for that light for
that month would be 2.6 cents (30 kWh times $.000875). Staff recommends that Citizens’

suggestion be rejected.

D. R14-2-1618 B.3 - Proposal to Allow Extra Credits to Count Toward the Solar
Electric Fraction.

New West Energy has suggested that the Rule be clarified to show “that extra credits
earned on solar electric technologies will also count toward the solar electric fraction.”

Staff Response: Staff agrees. Staff believes that the appropriate place for this

statement is at the beginning of R14-2-1618 D.
Staff proposes the following change:
After the 1% sentence in 1618 D., after “requirements™:
DELETE: «”
ADD: “. Extra credits may be used to meet portfolio requirements and
extra credits from solar electric technologies will also count
toward the solar electric fraction required in R14-2-1618 B.3.”

F. Proposal to Eliminate Duplicative Wording in R 14-2-1618 B.3.¢

AEPCO noted that 1618 B.3 b and ¢ are almost identical in wording and suggested
deleting (c) and that “2003” be added to (b).
Staff Response: Staff agrees. The beginning of (b) would then read: “In 2002 and

2003,
G. R14-2-1618 D.1

AEPCO pointed out that it is unclear if the extra credit multipliers end in 2003 or
continue beyond that point. AEPCO suggested that the following sentence be deleted:
“The Early Installation Extra Credit Multiplier would end in 2003.”

Staff Response: Rather that deleting the sentence, Staff recommends modifying the

sentence as follows:
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“The eligibility to qualify for the Early Installation Extra Credit Multiplier would end in

2003. However, any eligible system that was operational in 2003 or before would still be
allowed the applicable extra credit for the full five years after operational start-up.”

In addition, Staff recommends that a clarifying sentence be added to the beginning of section
1618 D, as follows:

Note that the extra credit wording suggested above is also included (in Italics);

D. Electric Service Providers shall be eligible for a number of extra credit
multipliers that may be used to meet the portfolio standard requirements:
Extra credits may be used to meet portfolio requirements and extra credits
from solar electric technologies will also count toward the solar electric
fraction required in R14-2-1618 B.3. With the exception of the Early
Installation Extra Credit Multiplier, which has a five-year life from
operational system start-up, all other extra ¢redit multipliers are valid
for the life of the generating equipment.

RESPECTFULLY SUBMITTED this 26th day of October, 2000.

By:

@Yoe Alward

torney, Legal Division

Arizona Corporation Commission
1200 West Washington Street

Phoenix, Arizona 85007
(602) 542-3402
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The ORIGINAL and fifteen copies of the foregoing
were delivered this 26th day of October, 2000 to:

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

COPIES of the foregoing were mailed/
hand delivered this 26™ day of
October, 2000 to:

Christopher Hitchcock, Esq.
HITCHCOCK & HICKS
P.O. Box 87

Bisbee, AZ 85603

Ms. Betty Pruitt
ADOC-EO

3800 N. Central, #1200
Phoenix, AZ 85012

Arturo Rivera, Pres.

Renewable Technology Co.
1242 E. Washington St., Ste 200
Phoenix, AZ 85034

Robert S. Lynch

Arizona Transmission Dependent Utility
Group

340 E. Palm Lane, Suite 140

Phoenix, AZ 85004-4529

Lee Tanner
Electrisol, Ltd.

1215 E. Harmont Dr.
Phoenix, AZ 85020

Dale Rogers

Rocketdyne Division

Boeing North America

P.O. Box 7922-MS FA-66
Canoga Park, CA 91309-7922

Steve Chalmers
Powermark Corporation
4044 E. Whitton
Phoenix, AZ 85018
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Michael Neary
Ariseia

2034 N. 13" Street
Phoenix, AZ 85001

Jan Miller

SRP

1600 N. Priest Dr.
Tempe, AZ 85281

Vincent Hunt

City of Tucson

4004 S. Park Ave., Bldg. #2
Tucson, AZ 85714

Michelle L. Hart
Photocomm, Inc.
7681 E. Gray Road
Scottsdale, AZ 85260

Harry Braun, III

Stirling Energy Systems

6245 N. 24™ Parkway, Suite 209
Phoenix, AZ 85016

Robert Walker
Entech, Inc.

1077 Chisolm Trail
Keller, TX 76248

Moneer H. Azzam
ASE Americas

4 Suburban Park Drive
Billerica, ME 01821

Ray Dracker

Bechtel Corporation
P.O.Box 193965

San Francisco, CA 94119
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Barry L. Butler, PH.D

Science Applications Int’l Corp.
10260 Campus Point Drive — MS-C2
San Diego, CA 92121

Robert H. Annan
6605 E. Evening Glow Drive
Scottsdale, AZ 85262

Rick Gilliam

LAW Fund

2260 Baseline Road, Suite 200
Boulder, CO 80302

Vahan Garboushian
Amonix, Inc.

3425 Fujita Street
Torrance, CA 90505

Jeffrey R. Golden
Amoco/Enron Solar Power Dev.
P.O.Box 1188

Houston, TX 75221-1188

Dan Greenberg
Ascension Technology
235 Bear Hill Road
Waltham, ME 02154

Kathy Kelly

Corp. for Solar Technology & Renewable
6863 W. Charleston

Las Vegas, NV 89117

Rick Mack

TEP

220 W. 6" Street
Tucson, AZ 85701

Solar Energy Industries Assoc.
122 C. Street, N.W., 4" Floor
Washington, DC 20001-2109

Howard Wenger

Pacific Energy Group

32 Valla Court

Walnut Creek, CA 94596

Jim B. Combs

Conservative Energy Systems
40 W. Baseline, Suite 112
Mesa, AZ 85210
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James H. Caldwell, Jr.
CEERT

P.O. Box 26

Tracy’s Landing, MD 20779

Herb Hayden

APS

P.O.Box 53999 — Mail Station 9110
Phoenix, AZ 85072-3999

Eric Wills

Daggett Leasing Corporation
20668 Paseo De La Cumbre
Yorba Linda, CA 92887

Alphonse Bellac

York Research Corporation
6 Ladyslipper Lane

Old Lyme, CT 06371

Jane Weissman

PV4U

15 Hayden Street

Boston, Massachusetts 02131-4013

David Berry

Resource Management International, Inc.
302 N. First Avenue, Suite 810

Phoenix, AZ 85003

Barry M. Goldwater, Jr.

Ariselia

3104 E. Camelback Road, Suite 274
Phoenix, AZ 85016

Frank Brandt
1270 E. Appalachian Road
Flagstaff, AZ 86004

Christy Herig
1617 Cole Blvd.
Golden, CO 80401

Mark Randall

Daystar Consulting, LLC
P.O. Box761

Clarksdale, AZ 86324

Jane Winiecki

Yavapai-Apache Nation
Economic Development Authority
P.O. Box 1188

Camp Verde, AZ 86322
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Fred Sanchez
Yavapai-Apache Nation
P.O.Box 1188

Camp Verde, AZ 86322

Phyllis Bigpond

Inter Tribal Council of Arizona
2214 N. Central, Suite 100
Phoenix, AZ 85004

Robert Jackson

Colorado River Indian Tribes
Route 1 — Box 23-B

Parker, AZ 85334

Steven Brown
Yavapai Tribe
530 E. Merritt
Prescott, AZ 86301

Rory Majenty

Ft. McDowell Mohave Apache Indian
Community

P.O. Box 17779

Fountain hills, AZ 85269

Rick Tewa

Office of Economic Development
The Hope Tribe

P.O. Box 123

Kykotsmovi, AZ 86039

Debbie Tewa

Native Sun

P.O. Box 660
Kykotsmovi, AZ 86039

Cameron Danies
Hualapai Tribe

P.O. Box 179

Peach Springs, AZ 86434

Jimmy Daniels

Navajo Tribal Utility Authority
P.O. Box 170

Ft. Defiance, AZ 86504

Leonard Gold
398 S. Mill Avenue, Suite 306
Tempe, AZ 85281

Steve Secrest

Golden Genesis Company
P.O. Box 14230
Scottsdale, AZ 85267
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Jeff Schlegel
1167 W. Samalayuca Drive
Tucson, AZ 85704-3224

Clyde Hostetter
3055-190 N. Red Mountain
Mesa, AZ 85207

ACAA
2627 N. 3™ Street, Suite 2
Phoenix, AZ 85004

Michael Grant
Gallagher & Kennedy
2575 E. Camelback Rd.
Phoenix, AZ 85016

Peter Glaser

Shook, Hardy & Bacon, LLP
600 14™ Street, N.W., Suite 800
Washington, DC 20005-2004

David G. Calley

Southwest Windpower, Inc.
2131 N. First Street
Flagstaff, AZ 86004

Kenneth R. Saline

K.R. Saline & Associates
160 N. Pasadena, Suite 101
Mesa, AZ 85201-6764

Tom Lepley

Phaser Energy Co.
4202 E. Evans Drive
Phoenix, AZ 85032

Mike Patterson

Rt.1 —Box

Swansea

Lone Pine, CA 83545

Derrick Rebello

Quantum Consulting
2030 Addison Street
Berkeley, CA 94704

Bryan Scott Canada
620 E. Broadway Lane
Tempe, AZ 85282

C. Webb Crockett
Fennemore Craig

3003 N. Central Avenue, Suite 2600

Phoenix, AZ 85012-2913




0 W

O 0 3 N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Scott Wakefield

RUCO

2828 N. Central Avenue, Suite 1200
Phoenix, AZ 85004

Peter Glaser

Doherty Rumble & Butler, P.A.

1401 New York Avenue, NW, Suite 1400
Washington, DC 20005

Douglas C. Nelson

Douglas C. Nelson P.C.

7000 North 16 Street, Suite 120-307
Phoenix, AZ 85020

Chris Sherring

PVI

171 Commercial Street
Sunnyvale, CA 94086

Chris King
Utility.Com, Inc.

828 San Pablo Avenue
Albany, CA 94706

Donald W. Aitken, PH.D

Union of Concerned Scientists
2397 Shattuck Avenue, Suite 203
Berkeley, CA 94704

Barbara Klemstine
P.O. Box 53999
Phoenix, AZ 85072-3999

David Couture

TEP

220 W. 6" Street

P.O. Box 711

Tucson, AZ 85702-0711

David L. Deibel

City of Tucson

P.O. Box 27210
Tucson, AZ 85726-7210

Paul R. Michaud

Martinez & Curtis

2712 North 7 Street
Phoenix, AZ 85006-01090

Qe D2
N\,

SALEGAL\MAIJANICE\PLEADING\00-377ReplyComments.doc

Jon Wellinghoff
411 Wedgewood Drive
Henderson, NV 89014

Edward Salgian

Distributed Energy Association of Arizona
7250 North 15™ Street, Suite 102

Phoenix, AZ 85020- 5270

Thomas Hine
10632 North 11" Street
Phoenix, AZ 85020

Steven M. Wheeler
Thomas L. Mumaw
Jeffrey B. Guldner
Snell & Wilmer
One Arizona Center
Phoenix, AZ 85004

Raymond S. Heyman

Roshka, Heyman & DeWulf

400 North Fifth Street, Suite 1000
Phoenix, AZ 85004-3902

Kenneth C. Sundlof, Jr.

Jennings, Strouss & Salmon, P.L.C.
Two N. Central, 16" Floor
Phoenix, AZ 85004 2393

Jerry Rudibaugh

Hearing Officer

Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Lyn Farmer

Chief Counsel, Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Deborah R. Scott

Director, Utilities Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007




