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FORMAL COMPLAINT

l
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Pursuant to the provisions of A.R.S. §§40-246 and 40-248, and A.A.C. R14-3-106(L),

Charles J. Dains ("Mr. Dains") hereby files his formal complaint ("Complaint") against Rigby

Water Company ("Rigby Water"), and requests that the Arizona Corporation Commission

("Commission") issue an order providing the relief requested herein.
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6
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I THE COMMISSION HAS JURISDICTION OVER THIS DISPUTE

8

9

10

Rigby Water is an Arizona corporation that is certificated to provide public water service

to customers in Maricopa County, Arizona, including customers located in the Terra Mobile

Ranchettes Estates ("Estates"). Mr. Dains, an 87 year old resident of Tolleson, Arizona,

developed Estates and is a party with Rigby Water to a Main Extension Agreement ("MXA")

concerning Estates.

II MR. DAINS AND RIGBY WATER ARE PARTIES TO A MAIN EXTENSION
AGREEMENT

13

14

15

Mr. Dains and Rigby Water are parties to a 1999 MXA concerning a planned

development known as Terra Mobile Ranchettes Estates in Avondale, Arizona.' At the time the

MXA was executed, Mr. Dains was 77 years old.
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1 Copy attached as Exhibit A.
DOCKETED HY

l



1
2

3

4

5

6

7

8

9

10

11

12

13

14

15

III RIGBY WATER GROSSLY OVERESTIMATED FUTURE REFUNDS TO MR.
DAINS

Prior to executing the MXA, Rigby Water estimated for Mr. Dains that if he signed the

MXA, he would receive refunds of approximately $12,225 annually for 20 years, for a total of

$244,500.2 After executing the MXA, Mr. Dains caused to be constructed and advanced to

Rigby Water utility infrastructure valued at approximately $237,000. In reliance upon Rigby

Water's representations and paragraph 16 of the MXA, Mr. Dains expected to be refunded the

entire value of the advanced $237,000 over the next 20 years.

Since the date of the MXA, Mr. Dains has constructed and advanced to Rigby Water the

required facilities and the development has been fully built out to 83 homesites, which are

regularly occupied. However, recent refunds have averaged only about $2,500/year, or

approximately 20% of what Rigby Water represented to Mr. Dains. Further, despite repeated

requests, Rigby Water has refused to provide an accounting for actual water usage at the Estates

since the time of the execution of the MXA, the total refunds provided to date, and how the

refunds were calculated.
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IV RIGBY WATER NEVER FILED THE MAIN EXTENSION AGREEMENT

18
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Commission Rule R14-2-406(M) provides as follows:

All agreements under this rule shall be filed with and approved by the Utilities
Division of the Commission. No agreement shall be approved unless
accompanied by a Certificate of Approval to Construct as issued by the Arizona
Department of Health Services. Where agreements for main extensions are not
filed and approved by the Utilities Division, the refundable advance shall be
immediately due and payable to the person making the advance. (Emphasis
added.)

25

26

27

There is no evidence that the MXA was ever filed or approved by the Utilities Division.

Therefore, in accordance with Rule R14-2-406(M), the entire amount of the refundable advance

($237,000 - refunds to date) is immediately due and payable to Mr. Dains.

2 Copy attached as Exhibit B.
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V THE CITY OF AVONDALE IS ACQUIRING RIGBY WATER1
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Rigby Water is in the planning area for the City of Avondale ("Avondale"). On

December 1, 2008, Avondale adopted Ordinance 1336-1208, which authorized the acquisition of

Rigby Water, by either purchase or condernnation.3 According to a published report, Avondale

and Rigby Water have been negotiating a purchase price for some time.4

As part of Rigby Water acquisition, Avondale will acquire the assets advanced by Mr.

Dains. Put another way, Mr. Dains has provided Rigby Water assets which will presumably be

acquired at or above the value of the assets at the time they were advanced. Rigby Water should

certainly be allowed to retain any gains on these assets, but it would be unjustly enriched if it

were also allowed to retain the in-refunded balance of the $237,000 advanced by Mr. Dains.
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Commission Rule R14-2-406(F) provides:

F. The Commission will not approve the transfer of any Certificate of Public
Convenience and Necessitv where the transferor has entered into a main extension
agreement,unless it is demonstrated to the Commission that the transferor has
agreed to satisfy the refund agreement, or that the transferee has assumed and has
agreed to pay the transferor's obligations under such agreement. (Emphasis
added).

18

19

20

21

Rigby Water's refund obligation is equal to $237,000, less all refunds provided to date.

This is based both on Rule R14-2-406(M) and upon Rigby Water's written representations to Mr.

Dains. Rigby Water cannot transfer its CC&N until Rigby Water has satisfied its refund

obligation.

VI REQUEST FOR RELIEF2 2

2 3

2 4

2 5

Mr. Dains asks that the Commission order Rigby Water to immediately refund to him

$237,000, less all refunds provided to date, and for such additional relief as may be appropriate.

3 Copies of the Avondale City Council Report and December 1, 2008, Council Minutes are attached as Exhibit C.
4 A copy of a December 27, 2008, on-line article from the Arizona Republic is attached as Exhibit D.
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1 RESPECTFULLY SUBMITTED on March 19, 2009.

Craig A. Maia.-
Craig A. Marks, PLC
10645 N. Tatum Blvd
Suite 200-676
Phoenix, Arizona 85028
(480) 367-1956
Craig.Marks@azbar.org
Attorney for Charles J. Dains

Original and 13 copies filed
on March 19, 2009, with:

Docket Control
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007
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Exhibit A

RECENEQ ala

warn racxnzwrrxs

¢°wvw=y.

C nwoperey
auaamea

This Aqrement: is enterer into at Musa, Arizona on this lat
day of Cotoblsr, 199a, by and bstsnunmer:-a nc»b5.1s Ranchaetes
Estates, horeinaftar retcrrad to an Applicant and Rigby
Water an Arizona oorporatien, hereinafter referred
'lib as

1) Applicant is the owner of Rh as sat forth in
Bxhibit A. a copy of which is herstzo and made a
par: hereof and hereinafter retarrela to as Property

2) Applicant within Rh
property set
9188! sarvico

intends to develop said Pravparty •
forth in Exhibit A and will require domestic

3) Applicant and util ity agree that said property lies
within the certificate of convenience and Necessity at
uti l ity and therefore Iltixity is obligated to provide said
donostio water serviwa in accordance with the rules and
raqulations at the Arizona Corporation commission (Acc)

u n n - n n l i h-¢» ¢»¢¢»»»-au- l»Qn *»9n»~»!»u

now Trwksronls, in ounaidsration of the terms and conditions
not forth below, the parties hereto agree

Applicant
to be designs
provide an adequate
°'"=tg dial ing unit
8Mh5. it A. Said

propaned ckewasstic
i n n u z z e a

1) shall aausn the water»systQm
, eonstructaa or as necessary to

supply at domestic water to each and
within the property as described i n

water syntax shall include all nesessgty
water facil ities including but not l initea to mains,
f i t t ings, fire hydrants, service lines, ~eter assemblies
meters, storage and pumping fac i l i t i es

2) Applicant shall he resp¢ns1b1a
with the or the domestic
onqineering, 1,
eqpipnant, transportat1¢n,
applicable

construction
Norri t easements, labor,

insurance and bonds

for al l  casts associated
water u ut6l including

Materials

3) Applicant: cost, as sat forth in Exhibit n, a copy of
which is reached naruto and Nada a part her-nat, shall Ba
subject. an refund in accordance with the rules and
regulations of the Acc Ana runNer described in Section 16
of this Age-eeunwnt..
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4) Appliczant
404344204 anal canstruetoa with ¢u£t:L¢z:l.¢nt capacity seam;
tea water :Xmas of :Ne Property, inaluainq tire protection .

shall cause the domestic water Istvan to he
so

5) Appl icant nay be xoqnired Hg uti l i ty to provider
"avurs iz i~9" in Appl icants das gr and construction Te
benef i t  the  needs  o f  u t i l i t y .
u t i l i t y , s h a l l
app1lcab1¢ to the
Ba based on
casts to r  l abor ,
p~rnits,
app1i¢ab1¢ the so le
cos ts  a re set  to rzb  in  exh ib i t

the uelz iny
a vo r s i z ed  f a c i i i t i c i .

mater ia l costs only and ram; not:
guipuannt, transportation enqinau

disintola on, testing or any other mosts not
B t i l i t y . We r s i z i n g

or  wh ich  is

Hz overs iz ing is  required by
be crbligatié. ca pay thx: *=~°;=;.=,.

sa id ayzunt s a
guclndo any

r i ng ,

i n d isc ret ion o f
¢=. a ¢°PY

attached hereto and make a part hereof .

accordance with the
Applicants

i n A11

acceptab le ut i l i ty  construct ion pract ices
with the rules and regulat ions at the A08
Department of Environnenul Qu city the

8) App l i cant  sha l l  obta in a l l  app l i cab le permi ts ,  inc lud ing
zoning Ana other necessary permits which any be required
prior so construction of the Domastlc water sysgo~ ~. A l l
domest ic  water  system taoi l l t ics  sha l l  be constructed in

plans and specif ications as prepared by
enginnar and raviewsa by Uti1l£y'8 nnqinacr ~nd

approved by uoil lty wr i t ing . donostlc water system
fac i l lC ios sha l l  he constructed in accordance with

and in accordance
and the Arizona

a Ana requirements of
all other municipal and gowornnental agencies having
ju r i sd i c t ion .

are ready for
provide said
Notigiedg

v} Applicant shall comply with utility requirements for
inspwaticn Ana testing or than domestic water facilities
const:-uatsd under this Agreenannt. Applicant shall provide
utility adequate notice Yuan facilities under construction

inspection aw/or testing. ut i l i t y sawn
inspection within five working days o£ being so

a) Uti1itI shall provider Apflicent notice at
De£icien¢ as diseovercd Dur ng within IN
working days at said inspection. reaarvas
to wiehhoza acceptance at
faci l it ies have been canstruotad in accordance with the
requirements set forts herein.

written any
sa id  inspect ion

u t i l i t y an 1 nr
the taci l ihiaas unlvass said e r 9

J Applicant: hew-with Ag:-e¢es to diligently pursue and
promptly <=orraa4: all deficiencies in wntmction, materials
and wordnnanship as noted in utilities written notice of
deticiancias.
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a9z:e¢as correct all detects Ana
as in materials, worlunansnip

request and o w
acceptant at the ta¢1:i15.t5.as at Appt aunts soon cost. I t
understood / Ur
no way ro ¢
Ana liability thy
facilities in xmcccmaauce with the terms at this Agreement.

19) A ply t
¢gtj_¢¥gn¢§*N
upon

to prcagnptly
¢onst.':u¢t1¢:n¢ Ana

by utility for one following Vtilityi
s

that inspection Ana accwizmnce by utility in
11 via Er limits Aiplzlcsanu at any respcmaibility

for consznrtact o»n and installation of

11) To taail it i
Rh upon acceptant
shall remain of utility without
the requirements

Applicant furnish such dacumants

request to
t it le t clear or lions or containing

acceptable t o  0 t i l i t i . Applicant shall cause or
:spa Rea promptly, a u t i l i t y 111 damage to the

operations unti l  al l

cause to conveyed
u t i l i t y warranty Deed tiu and clear title to the land

provision of domestic water
to and naaeseary :nr

Applicant;
t o

at domestic

said

granted to Uti l i ty, perpetual
aanauentn in a :Ann accuptablo

"8 0ti1ity
Manta

14) Appt! t  sha l l w
utility ' within

e dompatic water system as and 411 parts
argot, e by uti l ity as providaa hernia,

become and the sole property
of any written ~ocument of transfer to

u t i l i t y . However, shal l
pertaining to ownership and title as util ity may reasonably

evidence or confirm trénsrer of possession Ana
u t i l i t y tree and ,

provision for satisfaction of l ion Elaine by Applicant,
cause to he

n o  c o s t  t O
faci l ities caused by construction
oonstruocion within the property is of ~plete whether caused
by Applicant or not.

12) Applicant shall convey or be to
by

upon which any well and/or storage facility pertinent to the
is required. Any other lands

applicable the provision
water service es set forth on plans and
specifications shall also be cnnveycd u t i l i t y .
lands arc acscribcC on Exhibit ¢, a copy at which is
attached hereto and nana a part hereof.

13) Applicant shall, at n~ cost to Util ity, grant or cause
to be right~c!-ways and

» to ut i l i ty ,  tor  the
faci l i t ies and future attachunnta to the faci l i t ies,
including, but not limited to water mains, and access to the
supply, Production and storage sites. It any rights of way
cf easaaaents are z'equit°ed for attachments to
§;;§g£§;":§a§§;§t;;§ 498 devslcpnant, uti l i ty and

a a on an acc t
such easements or right or way. cm able location tar

18D days toalcwing acceptance by
of f a c i l i t i e s furnish u s

doccribsd criminal dcéumnnts. city with the :al lowing

4) of a11 invcicas r
expanses

construction Cr en domestic water sysean.

copies an¢! billings and attn
statements of incurred by Applicant for the
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b) Releases and waivers :ram cantractora, aub-
contrnotzors Ana vandoara Use: sntscriala, cqui ent ,  supg l iea ,
labor Ana srbhoar ¢o4sta at abstraction at so t a c i l i t  e s .

that water serviea to each and ¢vg§¥ dwelling
tty will aero ugly. Applicant

and that Utility the to and
aanneortz an

municipal,
der ived

¢ to )
paid to Applicant

c¢nstruot.ion '

• twenty
date antcrera domntio water service is

In

notice. of cancellation c1&u¢a,
1118028896

sta t ing  co l lec t ive ly '  than
eantractors and subcontractors has the

the per iod or

0

15) u t i l i t y  w i l l ravine domsatic water servicer to the
property in aacor 4 with the rates, charges and
cond i t ions  not  for th in  the tar i f fs  o£_ut11i ty as t i l e s
with the A~ ~c and in ortect from time on time. It  i s  ag reed

u n i t . w i th in
the proper in mztoxec
acknowledges agraos has r i g h t
»=§ in the tutura, •  concsc i c  wa te r  f a c i l i t i e s  t o
Vt c ity 's  exist ing and/or  future donust ic  water system.

16)  The cos t  a t  cons t ruc t ion  and  ins ta l la t ion  o f  fa c i l i t ies
as evicenc~ ~d by invoices furnished to utility pursuant to
sect ion 14 sha l l  Bo advances in a ir  of  construct ion subject
to  re fund  by  ut i l i ty  to  App l i cant . u t i l i t y  s h a l l maker
refunds annually to Applicant on or bctorc August 31 for  the
procodin~ Ju ly 1 through Juno 30 port ~o. The amount to be
refunded annual ly shal l he tan percent ( lot)  o f the revenues
(excluding sales taxes and al& n i s t r i o t , county
sta te or rsdgrally imposed rogulatcr assessments)
from the provision of metered do ~ast c water s¢rvic¢ to the
Property. Rotunds shall be payable tor  a  per iod  a t

years from the
in i t ia ted  to  the  p r cpor ty . no avant shall the :stands

excoaa the amount at the advanced in aid
o f Any balance rnnaini~ ~g'a the and of the
twenty year peria shall bncomo non»re£ondab1¢ no intoresc
sha l l be paid on any anaunt(s) advanced.

L?) A l i c an t  w i l l  t a r n i sh  u t i l i t y  w i th  app rop r ia te
cert ig icatns or  inauranca,  Mach cvnta ininq a thir ty (30) day

Ap¥1ioant or  i ts
to lowing cnvnraga during
construction hereunder.

bi Comprehensive General i
products/cenpletnd cperauinns, l im i t s ggluding
less than owe mil l ion Dollar; €z,ooo,een.oo;

death) and property' danna .

a) WarlaulaaVs coxnpensatzlcan Insurance in TM amounts
renquirad by the laws at the state of Arizona .

L iab i l i ty  Insurance
with not

combined single limit for bodily injury (including

4



at to any
property caxasw by the
neg igenca at Applicant, agents, employers
contractors or subcontractors arising out of or in

18) Applicant hereby assumes the full and entire
responsibility and liability for any and all incidents at
injury or death any person, or 199: or damage

contributed to Ar active or passive
its servants,

connection 94th the construction at the domestic water
facilities prior to Uti1ity'¢ acceptance as sat forth
herein. Accordingly, Applicant wt 1 inccmnity and hold
harmless utility, its ctticers. directors. agents and
employees from and ageist claims or expensed, including
penalties and assessments, and attorneys' tees to which they
or any of them may be subjected by reason at such injury
death, loss, claim, assessment ct damage, and in
case any suit or proceeding shall be brought on
account thereof, Applicant will assume the defense at
Applicants own expense and will pay all judgments rendered
there n

penalty
atlas:

after ooxaplu
cazrtitiod as

drawings
registered in Rh

19) Applicant shall furnish utility within sixty (60) days
cir of construction *As-Built"
to correctness by an anginecr •

State of Arizona showing the locations and respective sizes
of all supply, transmission, production, storage, pumping
facilities, and distribution raciliti to curb valve
at scrvica connections to all dwelling nd/or
structures served hr the domestic water system.

as "Y the
in ts a

services,
iron the curb lim:

to) Applicant shall cause any department at anal Balata
Subdivision reports i sued regarding the Property, clearly
to state that water services are to be provided by utility
and that utility shall awn all facilities utilized in
providing said other than the service connections

into the dvellinq unit premises

21) The failure of either party h¢ret¢ to enforce of the
nr the waiver tharact any

Ba construed as a general waiver or
rulinqniahaent an it part or any so» provision but the
=;;° shall never~ ~heloss be en¢ remain in full force and
e out

provisions or this Aqrecment
instance shall not

any
in

4439

Hz: Can~ ~unicationa horaunaer shall he sent to tan rcspeativo
parties, addressed as f¢11owzz

APPLICANT: Terra Mobile Ranchettzes Bstatoa
6. Glendale Boulevard

Glendale, AZ 85381

UTILITY: Rigby water Company
z-nc. Be! 2899
Gilbert, as 85299-2899

or to other such address as We parties my advise each
writing.other 'n



ex-na Thu:
any locusts

App l i c an t  and  t l n a t  App l i c an t  i s  n o t

nor utility
and interest in

•  A g r n m n t . b ind i ng i n u r e  c a  t h e
B e n  t i t  o f h a x a t a ,  a n d  t h e i r  r e t p a c t i v o  l e g a l

an d  aa s gn s . However ,  ne i ther
1:

n

Hz) be in ~nixiey is ~on an ~9enn as applicant
and shall not ,incur nr expenses on behalf of

an agent of utility and
shall not incur any cost nr expenses on beNalt of utility.

24) This Agrsennnt shall be governed by tea laws of the
State at Ariana~ Ann shall be subject to the approval of the
Acc and :noh nth ax regulatory agennics as may Ba required
under the laws at said Stats.

as) wax shall be upon and
• the parties

representatives, suncaasarl
applicant shall assign s rights, obligations

this Aqrnennnt w thous the prior write
consent at the other Ana such consent shall not be
unreasonably withheld or dnlnyna Applicant or
utility. Any attempted
shall be void and at no attest.

by alter
asszlqnxalem; without such aonsont

is WITNESS WKEREQF, the parties rerate have executed this
Agreement in duplicate as or the day and year first above
we then.

A9rz.zcAnr
rerra%;@@tes Estates mushy

I

Bye_____ .. _ » . - , 4
Char l e s 8»er£nes2'5s4;&\J 5

UTILITY
. oz' Company

,¢,z4_.._..

6,By: 8 .
an A. Lope, secrete

» Treasure' '9

b ; _._ ,,, .

nu an Wi lkin as ide r t

s'1°A'rs or uzzzonA )
as

County of

The  f o re g n e t t
day  o f vo , by
me to be the of
authorized by said oorporatiph to :make this aoknowledquao
a n  i t s  b a s a l t .

WylQsc°

4wg*

R

my Ccmauission zxpins

*. war%~x pa'
I Ana

A n n e

<)*̀ notary ab in

a»waA.l.lelnaa
nusgnmczguq

Wa=nsu.uwaaas.aom

v



STAT! or 8812988

County at

_ instrument was aclmqwluumaqeg
E_'_':_ day at 19 by
known to nur,..tc _
__;*_3_¢~~é=s. _ _ and authorized by Said ¢orp¢::a'£ieK¢` to
make this acifcnoélwiauanent on its behalf

Ar ¢'*=>~xNo pub

yes

II Ill

1;ng.1,sa__io»n Bxpiras JUDY A.
e»=n1:~GtmQs\W'*



MC 86. awe-co2

Data ffebraary 18, 1999
Applicant: 'Berra mobile Bwmdlettes Esta"it-zxuaa nouns naawcsewza

amen
D18t1hut10n syntelus

s,44c Lm 88 c-soo 1>.v.c

4,400 L/F 6" e-sac p.v.c

1 only 619 90 sera

18 each 6° Gate Vain

1 only *'xi'* Raducor

2 each 811 45 Dana

8 Mach 8"x*6" T80

a each 6" Firm Hydrant

2 each 8" 90 nm

4 each 8" Gate Valve

7 aar 6"x6'* tn

$11.20

$9.94

$87»90

ssao.ou

$140.60

$98.99

$220.00

$s9c.oo

$105.00

$780.00

s1so.oo

Sub~Totn1

8eo ,92s .00

$39 698»60

$87.80

$10,440 .00

$140.00

$196.00

$1 ,760 .00

$?,120.Q0

$210.00

$a ,1ao .oa

$1 ,330 .00

$124 931.00

Services

as each 1" carp. stops $52.00

as each 1" Arzgla Mata: stops s4¢s.oc

Meteor Uoxas $70.06

1 only gr ea 1/2 Bema $:.5a.co

Sub-Total

83 each

$4:31§»9°

.$3,9a4.00

s5 ,a1o .oo

$1sa.oo

$3;72-;;:;0
Réairvoirx

1 only 5o,oQG gallon rank

Clean up and tinting mays;
$2?,occ.oo

52,609.80

Siib-'r¢»\:1I

$27/080.00

$2,600»00

$29,600.ao

5



Boastser Funrpuls $50I 851 • of $5a.8s1.00

Art. Tobin Basement sos. ooo 4of $16 ooo.oo

Miscellaneous

Banda

Fermi ts

ss72.oo

$666088

8Ub-T991

$672.00

$666.68

soI 338 ¢ 68

SUIMARY

Di stribmatiom system:

s e r - v i c u  :

Reservoir

Booster pumps:

Basénant
Missal lanoous x

T o t a l

$124 931.00

$14.26a.00

$2s,sao.oo

$s0.a51 .00

s1s,ooo.oo

ae.es

$2as.saa. so
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1 O

use We: :rec-»ooa
:areas february 18, 1999
Appt leant: Terra Mobile Rancraottu Mafia .

:x1-iran' c

ovznsrznuz ¢OSTS
89 ova;-sizing cats are :equine under this aqraemnt .

41 al
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Exhibit B

F
§'8'6nAL
MANAGEMENT

1832 s. Mac D0!l=l~=wl¢i. sane 201 OM¢ue: new 883-2027
p_0_ Bus! 1289 9 Mesa, AZ 852114289 6 F1\X€ (802) 8838250

nr. charlie Barnes
c/o Sun Dance Motors
4439 W. Glendale Boulevard
Glendale. As 85301

D e a r  C h a r l i e

w e  h a v e  e s t i 1 a n a t » e d  t h e  a n n u a l  r e f u n d  a p p l i c a b l e  t o  t h e  w a t e r
s y s t e m  s e r v i n g  y o u r  T e r r a  - M o b i l e  R a n c h e t t e s  E s t a t e s
s u b d i v i s i o n . T h e  e s t i m a t e  i s  b a s e d  o n  t h e  f o l l o w i n g

1) Assumes the subdivision is fully owner occupied

2 ) A s s u me s  t h e  a v e r a g e  a n n u a l  w a t e r  b i l l i n g i s  7 1 9 , 0 5 0
g a l l o n s  w a r  l o t

I n d e t e r m i n i n g ' t h e a v e r a g e  a n n i x a l  c o n s u m p t i o n ,  t h e  c u r r e n t
c o n s u m p t i o n s  w e r e  a n n u a l i z e d  T b  r e f l e c t  t h e  t o t a l  e s t i m a t e d
c o n s u m p t i o n  f o r  t h e  t o t a l l y  o c c u p i e d  s u b d i v i s i o n

B a s e d  o n  t h e  a b o v e .  t h e  a n n u a l  r e f u n d  i s  e s t i m a t e d  t o ~be
$12  ,225 .00 . I t  t h e  o c c u p a n c y  o r  c o n s u m p t i o n  v a r i e s  s o  - w i l l
t h e  a n n u a l  r e f u n d . A s s u u n n i n g  t h e  e s t i m a t e d  r e f u n d  i s
reasonably accurate, the refund agreement should be for
approximately 20 years

In the event you Mr your aecaxurbant have any questions or
comments regarding this matter, please contact us

sincere

F196 T. 'Wilkinson
President

RF
F i l e

cc:





ORDINANCE no. 1136-1208

AN ORDINANCE OF THE COUNCIL OF THE CITY OF AVONDALE,
ARIZONA, AUTHORIZING THE ACQUISITION OF THE RIGBY WATER
COMPANY, INCLUDING ALL REAL AND PERSONAL PROPERTY
RELATING TI-IERETO, BY PURCHASE OR CONDEMNATION.

BE IT ORDAINED BY THE COUNCIL OF THE CITY OF AVONDALE as follows:

SECTION 1. That the City Council of the City of Avondale hereby approves the
acquisition of the Rigby Water Company, including all real and personal property relating
thereto, by purchase or condemnation, for the purpose of incorporating the facilities of such
water company into the municipal water system.

SECTION 2. That the Mayor, the City Manager, the City Clerk and the City Attorney
are hereby authorized and directed to take all steps and to execute all documents necessary to
carry out the purpose and intent of this Ordinance.

PASSED AND ADOPTED by the Council of the City of Avondale, December 1, 2008.

Marie Lopez Rogers, Mayor

ATTEST:

Carmen Martinez, City Clerk

APPROVED AS TO FORM:

Andrew J. McGuire, City Attorney

922924.1
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Minutes of the Regular Meeting held December 1, 2008 at 7:00 p.m. in the
Council Chambers

MEMBERS PRESENT
Mayor Lopez Rogers and Council Members

Mayor
Ken Weise. Vice

Jim Buster
Jim McDonald
Frank

Scott

EXCUSED ABSENCE
Chuck Wolf
Stephanie Karlie

ALSO PRESENT
Charlie McClendon, City Manager
Andrew McGuire, City Attorney
Scott V\hlken, Planning Manager
Kevin Artz, Finance and Budget Director
Carmen Martinez, City Clerk

Mayor Rogers called the meeting to order and led those present in the Pledge
of Allegiance and a moment of reflection

2 UNSCHEDULED PUBLIC APPEARANCES
(Limit three minutes per person. Please state your name.)

3 CONSENT AGENDA
Items on the consent agenda are of a routine nature or have been

previously studied by the City Council at a work session. They are intended
to be acted upon in one motion. Council members may pull items from
consent if they would like them considered separately

Mayor Rogers asked if Council wishes to have any items pulled from the
consent agenda. There being no requests, Mayor Rogers asked City
Attorney to read the resolutions and ordinance by title only

a . APPROVAL OF MINUTES
Work Session of November 17. 2008
Regular Meeting of November 17, 2008

b. SERVICE AGREEMENT WITH SPECIALIZED SURFACING
UTILITY PAVING AND CONSTRUCTION. LLC. FOR THE
INSTALLATION OF TRAFFIC CALMING DEVICES
Approval of a Purchase Agreement with Specialized Surfacing, Utility
Paving, 8< Construction LLC, for the installation of speed humps and
speed tables in the amount of $59,009 and authorize the Mayor, or city
Manager and City Clerk to execute the necessary documents



PROFESSIONAL SERVICES AGREEMENT WITH DIBBLE
AND ASSOCIATES FOR THE DESIGN AND CONSTRUCTION
MANAGEMENT OF WELL 20

Approval of a Professional Services Agreement with nibble and
Associates to design and provide construction management services for
Well 20 with a not-to-exceed amount of $108,385 and authorize the
Mayor or City Manager and City Clerk to execute the contract document

PROFESSIONAL SERVICES AGREEMENT WITH DIBBLE
AND ASSOCIATES FOR THE DESIGN AND CONSTRUCTION
MANAGEMENT OF WELL 24 AND TRANSMISSION LINE

Approval of a Professional Services Agreement with Dibble and
Associates to design and provide construction management services for
Well 24 and an associated water transmission line with a not-to-exceed
amount of $133,310 and authorize the Mayor or City Manager and City
Clerk to execute the contract document

RESOLUTION
SERVICE RATES

2788-1208 -AMENDING SANITATION

A resolution amending the monthly sanitation service rates

f. ORDINANCE 1337-1208 -TRANSFER OF PROPERTY TO EL
PASO NATURAL GAS NEAR BUCKEYE ROAD AND
AVONDALE BLVD
An ordinance authorizing a transfer of property near the northeast corner
of Buckeye Road and Avondale Boulevard from the City of Avondale to
EI Paso Natural Gas and authorize the Mayor or City Manager and City
Clerk to execute the necessary documents

g. ORDINANCE 1336-1208 -AUTHORIZING THE PURCHASE
OF THE RIGBY WATER COMPANY

An ordinance approving the acquisition of the Rigby Water Company
located in the Southern Avondale Planning Area, by purchase or
condemnation and authorize the Mayor or City Manager and City Clerk
to execute the necessary documents

Andrew McGuire, city Attorney read Resolution 2788-1208 and
Ordinances 1336-1208 and 1337-1208 by title only.

Vice Mayor Weise moved, Council Member Scott seconded to approve
the consent agenda and adopt the Resolution and Ordinances as
presented.

ROLL CALL VOTE AS FOLLOWS!

Council Member Scott
Council Member Buster
Mayor Lopez-Rogers
Vice Mayor Weise
Council Member Wolf
Council Member Karlin
Council Member McDonald

Aye
Aye
Aye

Aye
Excused
Excused
Aye

The motion passed 5-0.



4. PUBLIC HEARING -CU-08-5 CAMP Bow WOW
A public hearing and consideration of a request from Heather Frane on

behalf of Avondale Commerce Center LLC for approval of a Conditional Use
Permit for Camp Bow Bow, a 4,988 sf animal boarding facility located at the
northwest corner of El Mirage Road and Van Buren Street.

Scott Wilken indicted that the proposal is for a 5,000 square foot pet resort
to accommodate about 83 dogs. The facility is located at the Avondale
Commerce Center Phase ll, north of the northwest corner of El Mirage and
Van Buren. The property is zoned PAD and is surrounded mostly by vacant
or agricultural uses with the nearest residence being approximately 1100
feet to the east of the proposed use. The site has full access driveways
from surrounding streets 127th Ave, Corporate Drive, Garfield Street, and El
Mirage Road. The facility will also include an outdoor area for small
supervised groups. The outdoor area will be surrounded by an 8' masonry
wall and will be cleaned immediately after dogs use the area to ensure that
there are no offending odors from the outdoor area. The outdoor area will
be covered with W' pea gravel 4" deep. Mr. Wilken indicated that the
Planning Commission recommended approval of the request subject to 7
stipulations.

Council briefly discussed the issue of noise. Mr. Wilken that the architect
has determined that the noise coming from the facility will not exceed 45
decibels and therefore it is not expected to disturb surrounding neighbors.

Mayor Rogers opened the public hearing.
speak, Mayor Rogers closed the public hearing.

There being no requests to

Vice Mayor Weise moved to approve the Conditional Use Permit as
requested subject to the following seven stipulations, Council Member Scott
seconded the motion.

2.

1. Development shall be in substantial conformance with the application
narrative, site plan, floor plan, building elevations, and landscape plan
dated November 4, 2008.
Direct access shall not be provided from animal housing units to the
outside of the building.

3. The building shall be constructed in a manner that limits exterior noise
from activities inside the building to a maximum of forty-five (45) DBA
measured at the exterior building wall. A statement from a registered
architect to this effect is required at the time of construction plan
submittal.

4. Animals shall be supervised by a facility employee at all times when in an
outdoor area.

5. Animals shall not be allowed in the outdoor area between the hours of
7:00 p.m. and 7:00 a.m.

6. A solid block wall with a minimum height of eight (8) feet shall enclose the
perimeter of the outdoor area. The wall shall be constructed to match the
colors, materials, and design of the existing building.
Animal waste shall be removed from outdoor play/exercise areas every
five hours during time periods when these areas are in use and shall be
bagged separately from other refuse.
ROLL CALL VOTE AS FOLLOWS:

7.



Council Member Scott

Council Member Buster

Mayor Lopez-Rogers

Vice Mayor Weise

Council Member Wolf

Council Member Karlin

Council Member McDonald

Aye
Aye
Aye

Aye
Excused
Excused
Aye

The motion passed 5-0

5. PUBLIC HEARING AND ORDINANCE 1338-1208 WATER &
SEWER USER CHARGES

A public hearing and consideration of an ordinance amending water 8<
sewer user charges

Kevin Artz, Finance and Budget Director indicated that the request is for
Council to hold a public hearing and adopt an ordinance amending the water
and sewer rates He indicated that as has been done over the last ft
years based on the five year rate plan increase model approved by Council
in 2004, staff is recommending a 3% total combined revenue increase and
explained that water requires a 3.8% revenue increase and wastewater
require a 1.76% revenue increase. Mr. Artz indicated that staff  has
published the required notice, filed the report with the City Clerk and held an
open house

Mayor Rogers opened the public hearing.
speak, Mayor Rogers closed the public hearing

There being no requests to

Andrew McGuire, City Attorney read Ordinance 1338-1208 by title only

In response to a question from Mayor Rogers, City Manager indicated that
while this is the fifth year for the rate increases that the Council approved in
2004, Council will need to review the rates next year

Vice Mayor Weise moved to adopt Ordinance 1338-1208, Council Member
Scott seconded the motion

ROLL CALL VOTE AS FOLLOWS

Council Member Scott
Council Member Buster
Mayor Lopez-Rogers
Vice Mayor Weise
Council Member Wolf
Council Member Karlin
Council Member McDonald

Aye
Aye
Aye

Aye
Excused
Excused
Aye

The motion passed 5-0.

6. EXECUTIVE SESSION
An executive session pursuant to ARIZ. REV. STAT. § 38-431.03 (A)(4) for
discussion or consultation with the City's Attorney in order to consider its
position and instruct the City Attorney regarding the Council's position
regarding (i) a potential economic development agreement, (ii) a recycling



contract subject to negotiation and (iii) the Home Builders Association of
Central Arizona v. City of Avondale litigation.

Vice Mayor Weise moved to adjourn the meeting to executive session,
Council Member Scott seconded the motion.

ROLL CALL VOTE AS FOLLOWS:

Council Member Scott
Council Member Buster
Mayor Lopez-Rogers
Vice Mayor Weise
Council MemberWolf
Council Member Karlin
Council Member McDonald

Aye
Aye
Aye
Aye
Excused
Excused
Aye

The motion passed 5-0.

7 ADJOURNMENT
There being no further business to come before the Vice Mayor Weise

moved to adjourn the meeting. Council Member Buster seconded the
motion. The motion passed unanimously.

Meeting adjourned at 8:05 p.m.

Mayor Lopez-Rogers

Carmen Martinez, CMC
City Clerk

CERTIFICATION

I hereby certify that the foregoing minutes are a true and correct copy of the
minutes of the Regular Meeting of the Council of the City of Avondale held on
the1 st day of December, 2008. I further certify that the meeting was duly called
and held and that the quorum was present.

City Clerk



Avondale considers
condemning water company

The city presented a couple of options to
the water company, which Janis said weren't
rejected, but the two entities still could not
agree on a price.

by DavidMadrid - Dec. 27 2008 08:00 AM
The Arizona Republic

Avondale's negotiations to buy the Rigby
Water Co. aren't bearing fruit, so the city is
considering condemning the Rigby property
in Avondale in hopes that a fair settlement
can be determined.

Rigby, owned by Apache Junction-based
First National Management Inc., serves about
a square mile of southern Avondale along
the Gila River. The area includes the
neighborhood known as Tierra Ranchettes
and parts of the proposed Hillcrest and
Lincoln Ranch neighborhoods.

Wayne Janis, Avondale's water resources
director, said the city and the water company
are far apart in what they consider a fair
price.

Judy Lopez, Rigby Water secretary and
treasurer, said she understands the city will
make one more offer in January, and she said
the company will determine what it will do
after that.

She said Avondale and Rigby Water have
been negotiating for a long time.

And while the city is open to further
negotiations, the price continues to be the
sticking point, so the City Council approved
the beginning of eminent domain
proceedings. Janis said he doesn't know
when condemnation proceedings will begin.

About a year ago, the council approved a
pre-annexation agreement with Evergreen-
Hillcrest LLC to bring about 249 acres near
the southwestern corner of 107th Avenue
and Broadway Road into the city.

"People prior to me have tried to negotiate
with Rigby, and they weren't successful, and
things kind of came to a halt," Janis said. "So
we went to council for direction, and council
asked us to go try and negotiate some more,
and also to attempt a partial purchase."

The partial purchase would be of a part of
the company's service area that is mostly
vacant land, Janis said.

Exhibit D

Avondale considers condemning water company
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