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In the matter of: Docket No. S-20600A-08-0340
7
MARK W. BOSWORTH and LISA A.
8 || BOSWORTH, husband and wife;
RESPONDENTS
9 || STEPHEN G. VAN CAMPEN and DIANE V. MICHAEL J. SARGENT
VAN CAMPEN, husband and wife; AND PEGGY L. SARGENT’S
10
MICHAEL J. SARGENT and PEGGY L. MOTION TO QUASH
11 || SARGENT, husband and wife; SUBPOENA

12 || ROBERT BORNHOLDT and JANE DOE

BORNHOLDT, husband and wife;
13 (Oral Argument Requested)

MARK BOSWORTH & ASSOCIATES, LLC, an
14 || Arizona limited liability company;

15 || 3 GRINGOS MEXICAN INVESTMENTS, LLC, an
Arizona limited liability company;
16

Respondents.
17

18 Respondents Michael J. Sargent and Peggy L. Sargent (collectively, the “Sargents”)

19 || respectfully move to quash the subpoena dated February 18th, 2009 and attached as Exhibit A. The
70 || subpoena is overbroad. It was also was improperly served, and fails to contain the required legal
71 || notices. Accordingly, the subpoena should be quashed. The Administrative Law Judge has the
27 || power to quash the subpoena under A.A.C.R14-3-109.0.

23 || L The subpoena is overbroad.

24 The subpoena is directed to the “Custodian of Records” of “3 Gringos Mexican
75 || Investments, LLC.” But it does not simply ask for company records of 3 Gringos. Instead, it
26 || requests a long list of information relating to 3 Gringos and twenty-one other entities. Any requests

27 |l related to those 21 other entities should be directed to the custodian of records of those other

entities. Moreover, the subpoena requires “all documents... in your personal possession or that you
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are reasonably able to obtain, incident or relating to” the 22 entities (3 Gringos and an additional
21). It is difficult to conceive of a more overbroad subpoena. It literally asks for every single
document related to a lengthy list of companies. The Commission’s rules specify that subpoenas
“must specify” the “documents desired” as “clearly as possible” and that an “unreasonable or
oppressive” subpoena may be quashed. A.A.C. R14-3-109.0, incorporated by reference through
AA.C. R14-4-301. Tt has long been understood that parties have an obligation to “take reasonable
steps to avoid imposing undue burden or expense on a person subject to” a subpoena. See e.g.
Arizona Rule of Civil Procedure, Rule 45(c)(1). Here, the Division has filed to meet that duty by
failing to make any effort to limit the scope of the subpoena. Again, the Division requests every
single document relating to 22 separate entities. The subpoena is overbroad in that it (1) seeks
documents relating to the 21 entities other than 3 Gringos; and (2) makes no effort to limit the
scope of documents requested. Thus, the subpoena should be quashed.

II. The subpoena was improperly served.

The subpoena was directed to the “Custodian of Records” of *“3 Gringos Mexican
Investments, LLC” at an address which is the Sargents’ home.

Mr. Sargent was one of three members of 3 Gringos. He was never appointed custodian of
records, nor did he ever accept responsibility for that position. If anyone should be considered the
custodian of records of 3 Gringos, it is Mr. Bosworth. Mr. Bosworth signed the Articles of
Organization, controlled 3 Gringos and took the leading role in all matters relating to 3 Gringos.
Mr. Sargent denies being the custodian of records. Thus, it was improper to send the subpoena to
him.

The Division chose to serve the subpoena by mail. The subpoena was mailed to the
Sargents’ home. But the Commission’s rules for investigative subpoenas requires that, when such
subpoenas are served by mail, the subpoena be mailed “to the last known business or mailing
address” of the entity. A.A.C. R14-4-303.E.4. The Sargents’ home has never been the business or

mailing address of 3 Gringos. Thus, the subpoena has not been properly served, and should be

quashed.
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The Division may respond that the defects in service are mere technicalities. But rules have
the force of law, and the Commission must follow its own rules. Gibbons v. Arizona Corp.
Comm’n, 95 Ariz. 343, 347, 390 P.2d 582, 585 (1964). Moreover, proper service of a subpoena is
no technicality, but serves important policies. Service of a subpoena constitutes “compulsory
process,” a direct command by the government to comply or face sanctions. Federal Trade
Comm’n v. Compagnie de Saint-Gobain-Pont-a-Mousson, 636 F.2d 1300, 1311-12 (D.C. Cir.
1980). Thus, proper service (normally personal service) is required, and mere notice is insufficient.
Id. The same principles apply to agency investigatory subpoenas. Id.

I11. The subpoena lacks the required legal notices.

Because the subpoena represents a mandatory order from the government, it is important
that the public be informed of their rights and obligations under the subpoena. Thus, the Rules of
Civil Procedure require that each subpoena contain a list of rights and obligations. Arizona Rules
of Civil Procedure, Rule 45(a)(1)(D), incorporated by reference in A.A.C. R14-3-101, as further

incorporated in A.A.C. R14-4-301. The Division’s subpoena does not contain the required notices,

and it should therefore be quashed.

IV. Conclusion.

The subpoena constitutes a command by the government to someone within its territorial
jurisdiction. It is backed by the force and power of the State. For this reason, the law requires
certain safeguards for its use. Those safeguards include requiring that the subpoena not be
overbroad, that the subpoena be properly served, and that the recipient be informed of their rights
and obligations. The Division failed to observe these important safeguards, and its subpoena

should be quashed.

In addition, Mr. Sargent has never been the custodian of records for 3 Gringos Mexican

Investments, LLC.




2 RESPECTFULLY SUBMITTED this 17th day of March, 2009.
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Paul J. Roshka, Jr., Esq.

Timothy J. Sabo, Esq.

One Arizona Center

400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004

602-256-6100 (telephone)

602-256-6800 (facsimile)

10 Attorneys for Respondents

Michael J. Sargent and Peggy L. Sargent

N

O e 3 N W

7 9<8
TREHRE
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R <2 |4 | filed this 17h day of March, 2009 with:
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2 g Sen 2 15 | Docket Control
2 2 a Arizona Corporation Commission
£ g 16 || 1200 West Washington Street

Phoenix, Arizona 85007

17

18 || Copy of the foregoing hand-delivered
this 17th day of March, 2009 to:

19

Marc E. Stern, Administrative Law Judge
20 || Hearing Division

1 Arizona Corporation Commission

1200 West Washington Street

72 || Phoenix, Arizona 85007

23 | Aaron S. Ludwig, Esq.

24 Securities Division

Arizona Corporation Commission

| 25 || 1300 West Washington Street, 3rd Floor
‘ Phoenix, Arizona 85007
| 26

|
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Copy of the foregoing mailed
this 17th day of March, 2009 to:

Robert D. Mitchell, Esq.

Joshua R. Forest, Esq.

Julie M. Beauregard, Esq.

Mitchell & Forest, P.C.

1850 North Central Avenue, Suite 1715
Phoenix, Arizona 85004

Attorneys for Respondent Robert Bornholdt

Norman C. Keyt, Esq.
Keyt Law Offices
3001 East Camelback Road, Suite 130
Phoenix, Arizona 85016
Attorneys for Respondents
Stephen G. and Diane V. Van Campen

Mark W. and Lisa A. Bosworth
18094 North 100th Street
Scottsdale, Arizona 85255
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