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16 Arizona Dialtone, Inc. ("AZDT") files the instant Motion to request an order of the

17 Arizona Corporation Commission (die "Commission") to: (1) require that Qwest provide AZDT

18 with information regarding how it has calculated approximately $760,000.00 in backbillings that

19 Qwest has invoiced to AZDT, and (2) prohibit Qwest from disconnecting the services it presently

20 is providing to AZDT (as Qwest has threatened to do) until the backfilling issues between the

21 parties have been resolved. This Motion is supported by the attached Memorandum of Points and

22 Authorities, which is incorporated by reference herein.
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IN THE MATTER OF QWEST
CORPORATION'S PETITION FOR
ARBITRATION AND APPROVAL OF
AMENDMENT TO INTERCONNECTION
AGREEMENT WITH ARIZONA
DIALTONE, INC. PURSUANT TO
SECTION 252(B) OF THE
COMMUNICATIONS ACT OF 1934, AS
AMENDED BY THE
TELECOMMUNICATIONS ACT OF 1996
AND APPLICABLE STATE LAWS
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MEMORANDUM OF POINTS AND AUTHORITIES

1. PROCEDURAL HISTORY

1

2

3

4

5

6

7
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9

10

11
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14

15

16

17

18

19

20

21

22

23

24 1 Docket No. T-01051B_07-0693 .
25 2SeeExhibit A.

3 AZDThas sought judicial review of the Commission's Decision in the District Court for the District of
26 Arizona (hereinafter, the "federal court proceedings") .

_ 2 _

In the companion Arbitration Proceeding,' Qwest tiled a Petition for Arbitration, which

presented the Commission with the following issues: (1) whether Qwest should be allowed to

backfill AZDT additional amounts for switching services provided between March 11, 2005 and

March 10, 2006 (hereinafter, "the transition year"), and (2) whether Qwest should be entitled to

backfill AZDT additional amounts for switching services provided between March 11, 2006

through the date of execution of an amendment to the parties' Interconnection Agreement (the

"ICA") (hereinafter, "the post-transition year period"). On August 6, 2008, the Commission

issued its Opinion and Order, Decision No. 70460 (hereinafter, the "Decision"),2 in which it: (1)

allowed Qwest to backfill AZDT $1 .00 per line per month for the transition year, and (2) allowed

Qwest to backfill AZDT for Me difference between the UNE-P rate and Qwest's resale rate for

the post-transition year period. (Exhibit A). The Commission further ordered that AZDT would

have 29 months to repay the post-transition year backbillings without interest (Exhibit A).

Notably, the Commission didnotquantify the dollar amount of the backbillings or orderAZDT to

pay any specific dollar amount of backbillings. Rather, the Commission merely resolved the

TRRO amendment language that would be used to calculate the backfilling liability .

At the same time that Qwest filed its Petition for Arbitration, it also filed a Complaint in

this docket to recover from AZDT the backbillings that presumably would be due based on the

Commission's Decision in the Arbitration Proceeding. As of this date, there have been no

proceedings herein beyond the filing of Qwest's Complaint and AZDT's Answer thereto. As

DOCKET no. T-03608A-07-0_93
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H. THE RELEVANT BILLING HISTORY

1 explained in detail below, Qwest has invoiced AZDT for the backbillings it believes are due, but

2 has refused AZDT's request for information regarding how those backbillings have been

3 calculated. In addition, Qwest has threatened to disconnect AZDT's services after April 2, 2009

4 unless AZDT pays the amounts Qwest asserts are due. Accordingly, AZDT now requests this

5 Commission to order Qwest to provide AZDT with its calculations of the backbillings it has

6 invoiced to AZDT, and also requests that this Commission order Qwest not to disconnect AZDT's

7 services until the propriety of Qwest's backbillings can be determined by dies Commission.

8

9 Qwest first sent an invoice to AZDT including the backbillings on or around January 22 ,

10 2009. (Exhibit B). The January 22, 2009 Invoice includes "a one-time charge" in the amount of

11 $99,386.00 for the transition year backbillings, and a "one-time charge" in the amount of

12 $661,583.00 for the post-transition year backbillings. (Exhibit B). In a letter to AZDT's

13 President, Thomas Bade, dated Febnuary 2, 2009, Qwest's in-house counsel, Norman Curtright,

14 explained that the $99,386.00 transition year backbillings were due on February 22, 2009.

15 (Exhibit C). Mr. Curtright further explained that pursuant to the Commission's Decision in the

16 Arbitration Proceeding, AZDT was entitled to pay the $661,583.00 post-transition year

17 backbillings in 29 equal monthly payments without interest, and that the first such monthly

18 payment in the amount of $22,813.21 was due on February 22, 2009. (Exhibit C).

19 In response to Mr. Curtright's February 2, 2009 letter, counsel for AZDT sent Mr.

20 Curtright a letter dated February 13, 2009, stating in relevant part:

21

22

23

24

25

26

As you know, the Arizona Corporation Commission didnot award a
specific dollar amount of backbillings to Qwest in the Decision. It
has always been my expectation that the specific dollar amount of the
backbillings would be resolved in the Complaint proceeding once the
Corporation Commission ruled in the Arbitration proceeding on the
specific TRRO Amendment language authorizing Qwest to backfill
AZDT. In order to understand the dollar amount of backbillings
Qwest has assessed in the January 22, 2009 Bill, on behalf of
Arizona Dialtone, I request a detailed accounting of those
backbillings. This accounting should include a detail of the charges

3

DOCKET no. T-03608A_07_0693
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by line number and by month for all lines in the State of Arizona.

Once again, we need Qwest to explain how it has calculated the
backfilling liability in order to decide whether there is a legal basis
for challenging those calculations in the Complaint proceeding. lam
sure you can understand that AZDT cannot simply pay a bill of this
magnitude without a proper accounting.

(Exhibit D). AZDT's counsel's February 13, 2009 letter closed as follows:

1

2 (Exhibit D). In addition, counsel for AZDT explained that: (1) there was a minor discrepancy

3 between the t ransit ion year backbillings as itemized in Exhibit  D to Qwest 's Complaint

4 ($99, 121 .00) and the amount of the transition year backbillings contained in Qwest's January 22 ,

5 2009 invoice ($99,386.00); and (2) although the $661,583.00 post-transition year backbillings

6 included in the January 22, 2009 invoice track the post-transition year backbillings as set forth in

7 an Affidavit submitted by Qwest's William Campbell in the federal court proceedings, Mr.

8 Campbell had referred to his calculation of the post-transition year backbillings as an "estimate. "

9 (Exhibit D). As a result, AZDT's counsel reiterated:

10

11

12

13

14

15

16

17

18

19 (Exhibit D) •

20 In a letter dated February 20, 2009, Qwest's counsel, Norman Curtright, responded to

21 AZDT's request for an explanation of how Qwest had calculated AZDT's backfilling liability .

22 With respect to the minor discrepancy on the transition year backbillings, Mr. Curtright indicated

23 that Qwest would be willing to accept the lower amount of $99, 121 .00. With respect to the much

24 more significant issue of how Qwest had calculated the post-transition year backbillings, Mr.

25 Curtright's letter stated as follows :

26

Once Qwest provides the detailed accounting requested herein,
AZDT will carefully examine the accounting within a reasonable
period of time and decide whether it intends to legally challenge
Qwest's calculations. If so, AZDT will make an appropriate filing
in die Complaint  proceeding asldng the Arizona Corporat ion
Commission to resolve any disputed issues regarding Qwest 's
backfilling calculations.

4
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I I

1

2

3

4

5

6

7

g (Exhibit E). Thus, in response to AZDT's request that Qwest explain how it had calculated the

9 $661,583.00 backbillings, Qwest has: (1) taken that position that Mr. Campbell's Affidavit

10 justifies Me amount of the backbillings, even though Mr. Campbell himself calls his calculations

11 an "estimate, " and even though his Affidavit does not explain in any fashion how he reached that

12 amount, (2) refused to provide any information regarding how Qwest has calculated the

13 backbillings; (3) demanded that AZDT pay all of the transition year backbillings and the first

14 monthly payment of the post-transition year backbillings on or before Monday, February 23,

15 2009, and (4) stated that if AZDT disputes any part of Qwest's invoice for the backbillings,

16 AZDT must "explain the dispute" and "identify the disputed amount," even though Qwest has

17 refused to provide any details whatsoever regarding how it has calculated the backbillings in die

18 first instance .

19

Regarding the post-transition year period, you acknowledge that the
total amount billed is the same as was stated by William Campbell in
his Affidavit in Support of Qwest's Response to AZDT's Motion for
Stay, which was tiled with the court on November 19, 2008. There
has been ample time for AZDT to have requested further
explanation, but AZDT has not made any such request until now.
This causes Qwest to doubt that AZDT seeks explanation for any
reason other than to delay paying its debt. In any event, as noted
above, AZDT has a duty to pay on Monday, February 23. If AZDT
disputes any part of the billing in good faith, it must explain the
dispute, identify the amount disputed, and pay the undisputed
amount.

In response to Qwest's refusal to explain its calculations, AZDT's President, Thomas

20 Bade, wrote a letter to Qwest Corporation on February 27, 2009, stating in relevant part:

21

22

23

24

25

26 (Exhibit F).

We are in receipt of Mr. Curtright's response (attached) to our
dispute of charges that appeared on our UNE-P bills. As we are
already in a dispute at the various Commissions over these charges, I
am at a loss to understand why Mr. Curtright would want us to
dispute them again, unless he is indicating possible settlement. As
you are aware, we have a decision on the initial complaint [i.e., the
Arbitration Proceeding], but have not even started the amount
complaint [i.e., this Proceeding] .

In addition, Mr. Bade indicated that he was designating himself as die vice-

5
DOCKET NO. T_03608A_07_0693
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1 presidential level representative for Arizona Dialtone for dispute resolution purposes in

2 accordance with the parties' ICA. (Exhibit F).

3 AZDT has not received any direct response to Mr. Bade's February 27, 2009 letter.

4 Instead, on March 3, 2009, AZDT received a "30-day disconnect letter" via electronic mails

5 wherein Qwest takes the position that: (1) the transition year backbillings of $99,386.00 and the

6 first of 29 monthly installment payments on the post-transition year backbillings in the amount of

7 $22,813.21 are past due, (2) "AZDT has not notified Qwest that it disputes any of that

8 [back]billing or any of the other billings, " (3) "[i]f Qwest does not receive payment in full on or

9 before 04/02/2009 it may take action with respect to [AZDT's] account, including, but not limited

10 to suspension of service order activity and die eventual disconnection of [AZDT's] services, and

11 (4) Qwest may require that AZDT post a security deposit as a condition of continuing to provide

12 services during the 30-day notice period. (Exhibit G) .

13

14 Qwest would have AZDT commit to pay not only nearly $100,000.00 in transition year

15 backbillings, but also the full $661,583.00 of post-transition year backbillings, without any

16 explanation for how those amounts have been calculated. Moreover, even though AZDT's

17 counsel expressly requested an explanation of Qwest's calculation of the backbillings for the

18 express purpose of deciding whether to contest those calculations herein, Qwest continues to take

19 the position that "AZDT has not notified Qwest that it disputes [the backbillings]." The issue is

20 not complicated and it should not be in dispute. All AZDT seeks is a statement of the backbillings

21 by line number and by month for the lines provisioned by Qwest to AZDT in Arizona. Without

22 those details, AZDT has no way of deciding whether there is a basis for contesting how Qwest has

23 calculated the backbillings. How can AZDT be expected to dispute Qwest's backbillings with

24 specificity as Qwest demands without any explanation whatsoever of how those backbillings have

25

26

111. REQUEST FOR RELIEF

4 AZDT subsequently received the disconnect letter via certified mail on March 5, 2009.

_ 6 _

DOCKET no. T-03608A-07_0693
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1 been calculated? Moreover, if Qwest has correctly calculated the backbillings, why is it refusing

2 to share its calculations with AZDT?

3 AZDT requests that this Commission: (1) order Qwest to provide to AZDT by a date

4 certain its calculations of the transition year and post-transition year backbillings, including a

5 statement of the charges by line number and by month for all lines provisioned by Qwest to

6 AZDT in Arizona, and (2) issue an interim order prohibiting Qwest from disconnecting AZDT's

7 services except upon further order of this Commission after the backfilling issues have been

8 resolved.5 AZDT will file a Statement of Position with the Commission within 30 days after

9 receiving the information the Commission orders Qwest to produce, and will indicate therein

10 whether it contests any portion of Qwest's backfilling calculations. If AZDT does contest

11 Qwest's calculations, AZDT also will ask that the Commission schedule an evidentiary hearing to

CHEIFETZ IANNITELLI MARCOLINI, P.C.

12 resolve any disputed issues.

13 DATED this °»lbay of March, 2009.

14

15

16

17

18

19

20

21

22

23

24

25

26

By
C audio E. Ia elll, Esq.
Glenn B. Hotchldss, Esq.
Matthew A. Klopp, Esq.
Attorneys for Arizona Dialtone, Inc.

5 Pursuant to R14-2-509(A)(6), Qwest cannot disconnect AZDT's services at this point because AZDT
has put Qwest on notice that it does not agree with Qwest's backbillings and has expressly requested information
regarding how Qwest calculated the amount of die backbillings so that AZDT can dispute the backfilling invoice
with specificity.

7
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ORIGINAL and 13 co Les of the foregoing
day of March, 2009, to:

Docket Control
ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, AZ 85007

COPY of the foregoing mailed
this 3 day of March, 2009, to:

Norman G. Curtright, Esq.
Qwest Corporation
20 East Thomas Road, 16'*' Floor
Phoenix, AZ 85012

4:¢ 94,K

1 hand-delivered this

2

3

4

5

6

7

8

9 By:(

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

N:\CLIENTS\Arimna Didtone\Qwest 1183-13\pl¢a4ings\Ariz»na\m°¢ion for Stay re Backbilling 03 05 09 gbh.doc
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8
70460DECISION no.

9
QPHNIQN AND QRDER

10

IN THE MATTER OF QWEST CORPORATION'S
PETITION FOR ARBITRATION AND
APPROVAL OF AMENDMENT TO
INTERCONNECTION AGREEMENT WITH
ARIZONA DIALTONE, INC. PURSUANT TO
SECTION 252(b) OF THE COMMUNICATIONS
ACT OF 1934, AS AMENDED BY THE
TELECOMMUNICATIONS ACT OF 1996 AND
APPLICABLE STATE LAWS.

11 DATE OF HEARING: May I and 7, 2008

12 PLACE OF HEARING: Phoenix, Arizona

13 ARBITRATOR: Sarah N. Harpring

14
APPEARANCES '_ Mr. Norman G. Curtright, Qwest Corporation Legal

Department, on behalf of Qwest Corporation,
15

16
Mr. Glenn B. Hotchkiss, Chiefetz, Iarmitelli &
Marcolinni, P.C., on behalf of Arizona Dialtone, Inc.,
and

17

18
Ms. Maureen A. Scott, Staff Attorney, Legal Division,
on behalf of the Utilities Division of the Arizona
Corporation Commission.

19

20 BY THE COMMISSION:

2 1 Procedural_Background

2 2 On December 17, 2007, Qwest Corporation ("Qwest") tiled with the Arizona Corporation

23 _ Commission ("Commission") a Peti t ion for Arbitrat ion under 47 U.S.C. § 252(b) ("§ 252(b)") and

2 4 In i ts Pet i t ion,  Qwest  requested that  the

25 Commission resolve issues related ro the Interconnection Agreement ("ICA") between Qwest and

26 , Arizona Dial tone, Inc. ("AZDT"),  which Qwest asserted derived from AZDT's refusal to enter into

Arizona Administrative Code ("A.A.C.") R14-2-1505.

related to

28 I
Q2il\L")

Case 2 : 08-cv -02007-DKD

I s19l-IAILpRlnGwbiu=xi<msw1-o693m0.da¢
8

27 ion amendment to the current ICA ("ICA amendment") that would lm 43m t c angles
Calendared By 42/0 Ni ' t'i§l2»'P .

Cal ,,,,l8€¢,QaH,fY1rH4¢3Z\P*'
Document 21 w88é8~

,c<',m'¢¥\'\ 9
Jwsl 'Q,ue»~> '-
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t31@@'34~@'§?§~
Qtaioa*

RECENED

3
I



9
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1 unbundled access to mass market local circuit switching, changes that Qwest assertedweremandated

2

3

5 by federal law, specifically the Federal Communications Commission's ("FCC's") Triennial Review

jRemandOrder' ("TRRO") and 47 C.F.R. § 5 l .3 l9(d).

Also on December17, 2007, Qwest filed a Complaint against AZDT based on the same set of

5 ; facts ("Complaint matter").2 The Complaintmatter has not been consolidated with this matter.

7

A joint procedural conference for this matter and the Complaint matter was held on January

14, 2008, at the Commission's offices in Phoenix, Arizona. Qwest and AZDT appeared through

8 counsel. Because it was Qwest, an incumbent local exchange carrier ("ILEC"), rather than AZDT, a

9

10

11

=con1petitive local exchange carrier ("CLEC"), that requested negotiation in this matter, and §

252(b)(l) allows aparty to a negotiation to petition for arbitration within a specified period afteran

ILEC receives a request for negotiation, Qwest and AZDT were both askedto state their positions on

12

13

14

15

16

Qwest's authority to petition for arbitration under § 252 and the applicability of the § 252 timelines in

8 this matter. Qwest and AZDT were directed to file briefs on those issues by January 28, 2008.

iQwest and AZDT were also asked to state their positions on consolidating this matter and the

i Complaint matter and on suspending the timelines under § 252, assuming that they apply. Neither

5 Qwest nor AZDT objected to consolidating the two matters. AZDT did not object to suspending the

i
17 =timelines, but Qwest did object. As a result of Qwest's objection, the hearing in this matter was

20

21

22

23

24

18 tentatively scheduled for February l 1, 2008.

On January 16, 2008, a Procedural Order was issued directing Qwest and AZDT to file the

briefs discussed at the procedural conference and requesting Staff to tile a brief as well, scheduling

Me hearing in this matter to commence on February ll, 2008, requesting Staff to appear and

participate in the hearing, and directing Qwest and AZDT to share equally the costs for transcription.

8 The issue of consolidation was not decided, pending resolution of the issues concerning Qwest's

authority to petition for arbitration and the applicability of the §252 timelines.

On January l'/', 2008, AZDT tiled its response to Qwest's Petition

Unbundled Access to Network Elements, Review of the Seaton 251 Unbundling Obligations of Incumbent Local
Exchange Carriers, 20 F.C.C.R. 2533 (2005) (Order on Remand).

The Complaint matter was assigned Docket Nos. T-03608A-07-0694 et al.
This was six days alter the deadline for response under §252(bX3).

Case 2:08-cv-02007-DKD Document 2-3 Filed 10/31/2008 Page 3 of 56
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8 On January 28 and 29, 2008, Qwest, AZDT, and Staff filed their briefs.

f2 . On Januaury 30, 2008, Qwest filed a Motion for Judgment on the Pleadings in the Complaint

3 matter.

4 On January 3I, 2008, a Procedural Order was issued ordering that Qwest had the authority to

5

6
:

7

petition the Commission for arbitration under § 252(b)(l), that this matter could proceed before the

Commission, and that the hearing in this matter, at which Staff  was requested to appear and

participate, would cormnence on February ll, 2008. The Procedural Order did not consolidate this

8 matter and the Complaint matter.

9 3

10
i

Later on January 3 l , 2008, Qwest tiled Requests for Procedural Conference in this matter and

the Complaint matter, because of its Motion for Judgment on the Pleadings in the Complaint matter.

1. 1

12

13

14
i
x

[5

On February l, 2008, Procedural Orders were issued in this matter and the Complaint matter

scheduling a joint procedural conference for February 6, 2008, at the Comlnission's offices in

Phoenix, Arizona, to discuss Qwest's Motion for Judgment on the Pleadings in the Complaint matter

and any other relevant issues in this matter and the Complaintmatter.

On February 4, 2008, Qwest Bled in this matter a Motion for an Order Awarding Qwest's

16 Requested Relief Regarding the Proposed TRO/TRRO Amendment Based upon the Statements and

17 Admissions of Arizona Dialtone, Inc., and Denying Arbitration of Alleged Bil l ing Disputes ("Motion

18

19

for Requested Relief").

On February 6, 2008, joint procedural conference was held in this matter and the Complaint

24

20 . matter at the Commission's oflioes in Phoenix, Arizona. Qwest, AZDT, and Staff appeared through

21 counsel- At the procedural conference, it was agreed that AZDT and Staff should have an

22 opportunity to respond to Qwest's Motion for Judgment on the Pleadings and Motion for Requested

23 Relief and that Qwest should have an opportunity to reply to those responses, and a schedule for

25

26

those filings was established. It was also agreed that it would be appropriate to vacate the February

l l, 2008, hearing in this matter and to suspend the §252 timelines for the amount of time needed for

the Commission to rule on both of Qwest's Motions. A Procedural Order in this matter was issued

27 later that day vacating the February ll, 2008, hearing date, directing AZDT and Staff to file

28

Case 2:08-cv-02007-DKD
:
i

responses to Qwest's Motion for Requested Relief by February 22, 2008, requiring Qwest to file a

Filed 10/31/2008 Page 4 of
DECISION no- 590460

Document 2-3
3

E
g



4

DOCKET ..b. T-01051B-07-0693 ET AL.

1 reply to those responses by February 29, 2008, and suspending the timeline under § 252 for 45 days.

On February 22, 2008, AZDT filed its Opposition to Qwest's Motion for Requested Relief,

!
EI

I

6

7

8

9

10

12

18

19

21

22

3 and Staff filed its Comments on Qwestls Motion for Requested Relief.

On February 29, 2008, Qwest filed a Reply in Support of its Motion for Requested Relief

. On March 27, 2008, a Procedural Order was issued scheduling oral argument in this matter

3 for April 17, 2008, stating that the oral argument would be changed to an evidentiary hearing if either

E Qwest or AZDT stated that it desired to present testimony, requiring Qwest and AZDT each to file,

by April 3, 2008, documents indicating whether any genuine issue of material fact existed in this

3 matter, whether any legal issue other than those identified in the Procedural Order needed to be

= resolved in this matter, and whether the party desired to present testimony, requiring AZDT to tile

T updated ICA amendment language, and requiring Qwest to f ile copies of cited public utilities

commission ("PUC") orders from other jurisdictions.

On March 31, 2008, Qwest tiled a Motion requesting that the oral argument scheduled for

14 April 17, 2008, be moved to April 16, 2008, due to counsel's travel plans.

On April l, 2008, a Procedural Order was issued rescheduling the oral argument in this matter

16 : for April 16, 2008.

On April 3, 2008, AZDT tiled a Statement of Issues in Dispute arid Request to Present

Testimony along with updated ICA amendment language, and Qwest tiled a Statement Regarding

3 Lack of Material Issues of Fact and copies of the cited PUC orders.

. On April 4, 2008, a Procedural Order was issued requiring that the oral argument scheduled

for April 16, 2008, proceed as an evidentiary hearing, with oral argument to be provided as to legal

issues.

24

25

26

On April 9, 2008, AZDT f iled a Motion to Continue requesting that the April 16, 2008,

evidentiary hearing be moved to May l, 2008, due to a scheduling conflict with a Colorado Public

Utilities Commission ("Colorado PUC") weekly public meeting at which the Colorado PUC was

, expected to render a Decision in a parallel arbitration proceeding.

On April 10, 2008, a Procedural Order was issued rescheduling the evidentiary hearing in this

28 matter to May l, 2008, and extending the tirnefiame for the Commission's decision in this matter by

Case 2208-cv-02007-DKD Document 2-3 Filed 10/31/2008 Page 5 of 56
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l 30 days.

2 On April 28, 2008, Qwest filed a Motion in Liming to Bar Testimony at May l , 2008, Hearing

3 ("Motion in Liming").

4 On May l, 2008, the evidentiary hearing commenced at the Commission's offices in Phoenix,

5 - Arizona, with a duly authorized Administrative Law Judge of the Commission presiding as

6 Arbitrator. Qwest, AZDT, and Staff appeared through counsel, and testimony was obtained from

7 Qwest witnesses William Easton and Larry CMstensen. It was agreed that a second day of hearing

8 was needed and should be held on May 7, 2008, and that, rather than providing oral argument, the

9 parties would submit closing briefs by May 20, 2008. It was d o agreed that the timeframe for the

10 Commission's decision in this matter should be extended to allow for consideration of a

l l  . Recommended Opinion and Order at the Open Meeting on July 29 and 30, 2008. At the hearing,

12 Qwest's Motion for Requested Relief was denied, Qwest's Motion in Liming was denied, and the

13 AIbitxator announced that Issues 16, 17, and 18 from AZDT's April 3, 2008, Statement of Issues in

14 Disputes were not properly before the Commission under § 252 because they had not been raised in

15 i either the Petition or AZDT's Response. The Arbitrator also requested that Qwest tile copies of two

16 unreported U.S. District Court decisions referenced in its Exhibit Q-14.

17 On May 5, 2008, a Procedural Order was issued scheduling the second day of hearing for

18 May 7, 2008, and extending the timeframe for the Commission's decision in this matter by 36 days.

19 Also on that date, Qwest filed copies of the unreported court decisionsrequested by the Arbitrator.

20 On May 7, 2008, the second day of hearing proceeded at the Commission's offices in

21 :
|

23

24

27

28 I

22 Those issues were stated as follows:
16. Whether the rate for "alternative service arrangements" that Qwest proposes as a

replacement for the unbundled rate durlmg the post-transition period is an above-market rate
because it is higher' than die rate that AZDT is paying other carriers for identical switching
services,

17. Whether awarding Qwest the relief it seeks herein will drive MZDT out of the Public
Access Lines ("PAL") product market, thereby lessening competition in that market; and

18. Whether AZDT has transitioned its embedded base of PAL customers to other
26 carriers to the extent possible given that Qwest has a monopoly position in certain geographic

areas.
(AZDT Statement of Issues in Dispute and Request to Present Testimony at 3-4.) These issues were
excluded firm consideration, as not properly before the Commission, because § 252(b)(4Xa) requires a
State Commission to limit its consideration in an arbitration to the issues so forth in the petition and any
response.

Case 2:08-cv-02007-DKD

25

Document 2-3

5

Filed 10/31/2008 Page 6 of 57%
4 6 0

DECISION no.
;



DOCKET nO. T-01051B-07-0693 ET AL.

l Phoenix, Arizona,before the same Arbitrator. Qwest, AZDT, and Staff appeared throughcounsel,

2 f and testimony was obtained from AZDT witness Thomas Bade. At the hearing, the parties were

3

4

5

6

requested to tile a joint issues statement by May 14, 2008, and closing briefs by May 20, 2008.

AZDT was also asked to file, as late-filed exhibits, a copy of the Colorado PUC Decision in the

parallel arbitration case, which hadbeen entered on April 16, 2008, and a copy of its writ of certiorari

regardingthe Colorado PUC Decision.5 Qwest was requestedto tile itsmotion for reconsideration of

the Colorado PUC Decision.7

On May 9, 2008, Qwest filed a copy of its Application for Rehearing, Reargument or

9 Reconsideration of the Colorado PUC Decision. On the same date, AZDT filed, as Late-Filed

10 Exhibit A-14, a copy of the Colorado PUC Decision.
l
!!
l

On May 16, 2008, Qwest and AZDT filed a Joint Statement of Issues in Dispute.

On May 20, 2008, Qwest tiled its Closing Brief, Staff tiled Staffs Brief, and AZDT filed its

13 Post-Hearing Brief.

On June 4, 2008, AZDT filed notice that Qwest's Application for Rehearing, Reargument or

15 Reconsideration had been denied by the Colorado PUC on that date.

On June 26, 2008, Qwest filed a Notice of Supplemental Authority including a copy of a

17 decision issued by the U.S. Court of Appeals for the 8"' Circuit on June 20, 2008.

On July 3, 2008, AZDT filed a Response to Qwest's Notice of Supplemental Authority,

* * * * * * * * * *

Pursuant to § 252(b)(4XC), the Commission hereby resolves the issues presented for

21 arbitration.
I

DISCUSSION

The Parties and Dispute

Qwest is an ILEC in Arizona within the meaning of 47 U.S.C. § 25l(b) ("§ 25l(b)"). AZDT

25 is a CLEC authorized to provide competitive resold local exchange and interexchange

26 telecommunications services in Arizona pursuant to a Certificate of Convenience and Necessity

T f' . f  mi -1=s="i. the Colorado PUC Decision.
ase%8 2 % 60 [¥§éumen83 Fled 10/31/2008 Page 7 of 56
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1

ICA
\
J

4

6

7

u

9

10

l issued by the Commission in Decision No. 63669 (May 24, 2001). The ICA between Qwest and

Z 1 AZDT was approved by the Commission in Decision No. 64190 (November 8, 2001).6 The

had an initial two-year term, which expired in August 2003, and now operates on a month-to-month

basis. Under the ICA, AZDT purchases both uni8-p' Public Access Line ("PAL") and UNE-P Plain

Old Telephone Service ("POTS") services from Qwest. Most of AZDT's business is in the resale of

PAL lines to independent payphone service providers.

The issues presented for arbitration result primarily from the changes adopted by the FCC in

the TRRO regarding the availability of unbundled mass market local circuit switching and the impact

of those changes upon the ICA between Qwest and AZDT. Specifically, the issues pertain to

: AZDT's purchase of UNE-P services from Qwest. The dispute between Qwest and AZDT arose

mostly because AZDT did not transition its embedded UNE-P customers by the end of the TRRO's

12 one~year transition period, Qwest continued to allow new orders for UNE-P services after the

1]

14

15

16

effective date of the TRRO, Qwest has billed AZDT at the UNE-P rate for the services provided and

has accepted payment from AZDT at that rate, and the parties disagree over the payment that AZDT

ultimately must make for the services obtained after the effective date of the TRRO. The other issue

in dispute is the notice that Qwest must provide to AZDT in the event of copper loop retirement.

17 The ICA

18 The [CA between Qwest and AZDT states the following regarding changes of law, under

19 Section 2.0, "Interpretation and Construction":

20

21

22

23

24

2-2 The provisions in this Agreement are based, in large part, on the
existing state of the law, rules, regulations and interpretations thereof as
of  the date hereof  (the "Existing Rules").... To the extent that the
Existing Rules are changed, vacated, dismissed, stayed or modified, then
this Agreement and all contracts adopting all or part of this Agreement
shall be amended to reflect such modification or change of the Existing
Rules. Where the Parties fail to agree upon such an amendment within
sixty (60) days from the effective date of the modification or change of the
Existing Rules, i t shall be resolved in accordance with the Dispute
Resolution provision of this Agreement.

25

26
(Tr. Ex. Q-3 at 2.)

27

28

6 The parties also have separate leAs in Colorado and Minnesota
1 UNE-P stands for unbundled network element platform, which is a combination of unbundled local circuit switching,
ILEC loops, and shared transport. (TRRO 1200.)
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2

3

4

5

6

7

8

9

10

9.23.1.2.

Regarding dispute resolution, the ICA states that if any claim, controversy, or dispute between

the parties arises, and the parties do not resolve it in the ordinary course of their dealings, then it shall

be resolved in accordance with the dispute resolution process set forth in the ICA. (Tr. Ex. Q-3 at 2 l-

22.) The dispute resolution process requires, upon the written request of either party, that each party

designate a vice-presidential level employee to negotiate in good faith to resolve the dispute. (Id. at

22.) The parties may, by mutual agreement, use other procedures such as mediation to assist in the

negotiations. (Id) If the dispute is not resolved within 30 calendar days after it is referred to the

vice-presidential level representatives, either party may demand that the dispute be settled by binding

arbitration before a panel of three arbitrators knowledgeable about the telecommunications industry

and using the then~current rules of the American Arbitration Association. (Id )

The ICA also states the following in the section regarding UNE combinations:

Qwest wil l of fer to CLEC UNE Combinations on rates,

terms and conditions that are just, reasonable and non-discriminatory in

accordance with the terms and conditions of this Agreement and the

requirements of Section 251 and Section 252 of the Act, and applicable

FCC rules, and other applicable laws- ...

Changes in law, regulations or other "Exist ing

Rules" relat ing to UNEs and UNE Combinat ions, including

additions and deletions of elements Qwest is required to unbundled

[sic] and/or provide in a UNE Combination, shall be incorporated

into this Agreement pursuant to the Interpretation and Construction

Section of this Agreement.

9.23.122.1,

23 (Id at l72.)

The ICA does not contain any specific references to UNE-P PAL. (See id) Rather, the ICA

states that the following UNE-P products are available: UNE-P POTS, UNE-P ISDN, UNE-P DSS,

UN18-P PBX, and UNE-P Centrex. (Id at I73.)

The ICA also requires Qwest to offer to AZDT for reside at wholesale rates any service that

28 Qwest provides at retail to subscribers who are not telecommunications carriers. (Id at 26.) The
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I discounts to be provided for resaleservices are included in Exhibit A to the ICA-

\ :

) :

Upon expiration of its original tern, the ICA allows either party to terminate die ICA by

providing 160 days' written notice to the other party. (Id at l I.) The date of the termination notice

4 is to serve as the starting pointer the I60-daynegotiation window under § 252. (Id )

The TRO and T RRO

6

7

x

9

10

In the Triennial Review Order' ("TRO"), which was released on August 21, 2003, the FCC

found, on a nationwide basis, that CLECs were impaired without unbundled mass market local circuit

switching. (TRO W'/, 4S9.) However, the FCC also recognized that there may not be impairment in

some markets and required State Commissions to make more specific inquiries and to determine

whether making unbundled switching available on a rolling basis, rather than indefinitely, might cure

the impairment. ( I d ) The FCC amended 47 C.F.R. § 5l.3l9(d)(2) to require lLECs to provide

12 access to unbundled mass market local circuit switching except in markets where a State Commission

13

14

(1) had found that CLECs were not impaired or (2) had found that impairment would be cured by

implementing transitional unbundled local circuit switching and had required implementation of such

15 transitional access. (TRO App. B.) The FCC required State Commissions to mace initial reviews

16 within nine months after the TRO's elective date and required ILE Cs to continue prov iding

17 unbundled local circuit switching in adj locations pending completion of  State Commission

18 proceedings. (TRO 1527.)

19 § Pursuant to petitions filed by numerous entities, the TRO was reviewed by the U.S. District

20 Court for the D.C. Circuit in USTA 11,9 issued in March 2004. In USTA II, the D-C. Circuit Court

21 held that, in the TRO, the FCC had Mawiixlly subdelegated to State Commissions its statutory duty

22 to determine which network elements ILE Cs were required to make available to CLECs on an

23 unbundled basis and that the FCC's nationwide impairment determination was inconsistent with the

24 court's prior decision in USTA lm. The D.C. Circuit Court vacated the FCC's decision to order

25

26

27

28

x Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, Implementation of the
Local Competition Provisions of the Telecommunications Act of 1996, Deployment of Wireline Services Offering
Advanced Telecoinmuniaations Capability, 18 F.C.C.R. 16978 (2003) (Report and Older and Order on Remand and
Further Notice of Proposed Rulemddng), corrected by Errata, 18 F-C-C-R- 19020 (2003).
9 United States Telecom Ass'n v. FCC, 359 F.3d 554 (D.C. Cir. 2004).
in United States Telecom Ass'n v. FCC, 290 F.3d415 (D.C. Cir. 2002).
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l 9 unbundling of mass market switches and vacated and remanded the FCC's finding of national

2 impairment for mass market switches."

In the THRO, which was released on February 4, 2005, with an effective date of March 1 I,

4 2005, the FCC reexamined ILE Cs' obligations to offer unbundled mass market local circuit switching

5 (THRO 1199.)in light of USTA II. As a result, in the TRRO, the FCC eliminated the § 251

6

7

unbundling requirement for mass market local circuit switching nationwide and adopted a transition

plan requiring CLECs to submit orders to convert their embedded UNE-P customers to alternative

8 arrangements within 12 months of the effective date of the THRO. (Id) The FCC prohibited CLECs

9 from adding new customers using unbundled access to local circuit switching, but allowed CLECs,

10 ! during the 12-month transition period, to have access to UNE-P services priced at TELRI<;'2 plus one

l l

12

13

14

16

17

18

19

20

21

dollar, until the CLECs' embedded UNE-P customers were successfully migrated to the CLECs' own

switches or to alternative access arrangements negotiated by the carriers. (Id) Further, the FCC

stated that the 12-month transition period did not supersede any alterative arrangements that carriers

had voluntarily negotiated on a commercial basis. (ld )

in the TRRO, the FCC specifically found that CLECs are not impaired in the deployment of

: switches, that it is feasible for CLECs to use competitively deployed switches to serve mass market

; customers throughout the nation, and that a nationwide bar on unbundling in the context of mass

= market local circuit switching is justified because the availability of unbundled switching combined

Q with unbundled loops and shared transport poses a disincentive to CLEC investment. (TRRO 11204.)

The FCC also found that the availability of UNE-P, in particular, had been a disincentive to CLECs'

2 investing in infrastructure, although it had originally been conceived as a tool to enable a transition to

5 facilities-based competition, which is favored by the FCC. (TRR01218)

Regarding the THRO transition plan for mass market unbundled local circuit switching, the

24 FCC stated:

22

We require [CLECs] to submit the necessary orders to convert their mass
market customers to an adtemative service amngement within twelve

i

The D.C. Circuit Court stayed the vacaturs until the later of (1) the denial of petitions for rehearing or rehearing en
bane or (2)60 days alter the date of the order. Three writs of cenioiari to the D.C. Circuit were denied on October 12,
2004.

TELRIC stands for total element long run incremental cost.
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1

2

3

4

5

6

7

months of the effective date of this Order. This transition period shall
apply only to the embedded customer base, and does not permit [CLECs]
to add new UNE-P arrangements using unbundled access to local circuit
switching pursuant to section 25l(c)(3) except as otherwise specified in
this Order. - .. We believe that the twelve-month period provides adequate
time for both [CLECs] and [ILE Cs] to perform the tasks necessary to an
orderly transition, which could include deploying competitive
infrastructure, negotiating alterative access arrangements, and performing
loop cut avers or other conversions. Consequently, carriers have twelve
months f rom the ef fective date of  this Order to modify their
interconnection agreements, including completing any change of law
processes. By the end of the twelve month period, requesting carriers
must transition the affected mass market local circuit switching UNEs to
alternative facilities or arrangements-

8 ; (TRRQ 1227 (footnotes <>miu¢d).)

9 Regarding the pricing to be employed during the transition period, the FCC stated:

10

l l

12

13

14

IS

16

17

18

19

20

We do, however, adopt the Interim Order and NPRM's proposal that
unbundled access to local circuit switching during the transition period be
priced at the higher of (1) the rate at which the requesting carrier leased
UNE-P on June 15, 2004 plus one dollar, or (2) the rate the state public
utility commission establishes, if any, between June 16, 2004, and the
effective date of this Order, for UNE-P plus one dollar- We believe that
the moderate price increases help ensure an orderly transition by
mitigating the rate shock that could be suffered by [CLECs] if TELRIC
pricing were immediately eliminated for these network elements, while at
the same time, these price increases, and the limited duration of the
transition, provide some protection of the interests of [ILE Cs] in those
situations where unbundling is not required. We expect [ILE Cs] to meet
hot cut demand, and to work to prevent unnecessary customer disruption.
To the extent that specific problems arise, carriers are tree to petition for
waiver of this requirement with respect to their particular circumstances.
Of course, the transition mechanism adopted here is simply a default
process, and pursuant to section 252(a)(l), carriers remain tree to
negotiate alternative arrangements superseding this transition period. The
transition mechanism adopted today also does not replace or supersede
any commercial arrangements carriers have reached for the continued
provision of UNE-P or for a transition to UNE-L.

21 (TRRO 1228 (footnotes omitted).) The FCC also stated, in a footnote to the first sentence of this

22 paragraph, that "UNE-P arrangements no longersubject to unbundling shall be subject to true-up to

23 the applicable transition rate upon the amendment of the relevant interconnection agreements,

24 : including any applicable change of law processes." (TRRO 1228 n.630.) As an example of a

25 Q commercial arrangement for the continued provision ofUNE-P, the FCC specifically cited the Qwest

26 Platform Plus ("QPP") offering. (Timo 1228 n.633.)

27 Regarding the implementation ofthe TRRO's changes for unbundling, the FCC further stated:

28 We expect that [ILE Cs] and [CLECs] will implement the Commission's
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f indings as directed by section 252 of the Act. Thus, carriers must
implement changes to their interconnection agreements consistent with our
conclusions in this Order. We note that the failure of an [ILEC] or a
[CLEC] to negotiate in good faith under section 25l(c)(l) of the Act and
our implementing rules may subject that party to enforcement action.
Thus, the [ILEC] and [CLEC] must negotiate in good faith regarding any
rates, terms, and conditions necessary to implement our mle changes. We
expect that parties to the negotiating process will not unreasonably delay
implementation of the conclusions adopted in this Order. We encourage
the state commissions to monitor this area closely to ensure that parties do
not engage in unnecessary delay.

(TRRO 1233 (footnotes omitted).)

Finally, to implement its determinations regarding mass market unbundled local circuit

9 ; switching, the FCC adopted the following regulatory language at 47 C.F.lL § 5 l .3 l 9(d)(2):

(2) DSO capacity (i.e., mass market) determinations.
( i ) An incumbent LEC is not required to provide access to local
circuit switching on an unbundled basis to requesting
telecommunications carriers for the purpose of serv ing end-user
customers using DSO capacity loops.
( i i ) Each requesting telecommunications carrier shall migrate its
embedded base of end-user customers off of the unbundled local
circuit switching element to an alternative arrangement within 12
months of the effective date of the Triennial Review Remand Order.
(i i i) Notwithstanding paragraph (d)(2)(i) of this section, for a 12-
month period f rom the ef fect ive date of  the Triennial Rev iew
Remand Order, an incumbent LEC shall prov ide access to local
circuit switching on an unbundled basis for a requesting carrier to
serve its embedded base of end-user customers. The price for
unbundled local circuit switching in combination with unbundled DSO
capacity loops and shared transport obtained pursuant to this paragraph
shall be the higher of: (A) the rate at which the requesting carrier
obtained that combination of netwodc elements on June 15, 2004 plus
one dol lar,  or (B) the rate the state publ ic ut i l i ty commission
establishes, if any, between June 16, 2004, and the effective date of the
Triennial Review Remand Order, for that combination of network
elements, plus one dollar. Requesting carriers may not obtain new
local switching as an unbundled network element.

22 (Tkno APP- B (boldface ad<i¢<i)-)
The Dealings Between Qwest and AZDT

The dealings between Qwest and AZDT that resulted in this arbitration began after the

25 decision in USTA ll and before the TRRO, at a time of some uncertainty regarding how access to

26 . unbundled mass market local circuit switching would ultimately be treated by the FCC. During this

27 time, beginning in April 2604, Qwest engaged in mediated negotiations with MCI and other CLECs

28 to reach an dtemative arrangement known as QPP, designed to replace UNE-P. (Tr. Ex. Q-2.) It
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was within the context of these QPP negotiations that Qwest and AZDT originally began discussions

2 related to an ICA amendment,

4

10

On May 13,  2004,  in an e-mai l  sent  to a number of  Qwest  employees and CLEC

representatives, Mr. Bade asked how Qwest intended to treat PAL lines-whether as business or

5 residential lines-and slated that AZDT's survival depended on it. (Tr. Ex. A-3.)

On May 17, 2004, Wendy Moser of Qwest informed Mr. Bade and the CLEC representatives

7 ; via e-mail that the QPP would treat PAL lines as business lines. (Tr. Ex. A-4.) On May 18, 2004,

8 I Mr. Bade sent a reply e-mail to Ms. Moser and the CLEC representatives expressing disappointment

9 that Qwest would be handling PAL l ines as business l ines and asking whether Qwest would

reconsider and perhaps treat PAL lines as a third type of service. (Id )

On June l, 2004, a press release was issued announcing that Qwest and MCI had reached a

12 . commercial agreement for wholesale services, the QPP, which would replace the UNE-P that MCI

13 currently purchased. (Tr. Ex. Q-2.) The press release stated that all of Qwest's wholesale customers

: had been invited, in April 2004, to participate in the mediated negotiations that led to the QPP. (Id )

On June 2, 2004, Mr. Bade sent Michael Whitt of Qwest an e-mail asking whether Qwest

16 . would allow AZDT to have the same deal as MCI, but altered so that PAL lines would have a

17 ' residential adder.'3 (Tr. Ex. A-5.) Mr. Whist responded on June 3, 2004, that Qwest was stil l

18 2 considering the last joint CLEC proposal and intended to provide a response as soon as possible and

19 that PAL lines would likely always fall to the business category. (ld )

On December 15, 2004, the FCC adopted the TRRO.

On January 4, 2005, Qwest sent Mr- Bade a letter stating that QPP Master Serv ices

22 Agreements ("MSAs") were available for signature until January 31, 2005, at the same terms,

23 ' conditions, and rates provided to date, that executed MSAs needed to be received by Qwest by

24 . January 31, 2005, and that Qwest might withdraw or modify the QPP offering after that date. (Tr.

25 Ex. A-6.) Qwest explained in the letter that the TRRO had been adopted on December 15, 2004, that

26 - Qwest would no longer be required to provide UNE-P services to CLECs, but that QPP was offered

14

13 According to testimony at the evidentiary hearing, a residential adder essentially results in a discount li'om business
service rates. See Tr. at 395, line 8 through Tr. at 396, line 5, Tr. at 414, line 9 through Tr. at415, lute 12.
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I as a functionally equivalent UNE-P replacement product. ( Id )

On February 4, 2005, the FCC released the TRRO.

On February ll, 2005, Qwest sent Mr. Bade a letter stating that the THRO had eliminated

4 Qwest's obligation to provide UNE-P services and had adopted a l2~month transition plan that

5

6

7

5 included rate increases for existing UNE-P lines, a moratorium on new UNE-P services, and a

requirement to convert UNE-P services to alterative arrangements by March ll, 2006. (Tr. Ex. A-

27_) Qwest also stated that the TRRO did not alter Qwestls efforts to negotiate commercial

8 arrangements with CLECs desiring a functionally equivalent UNE-P replacement product, that Mr.

9 iBade had not yet signed a QPP MSA, and that QPP MSAs were available for signature only until

10 March ll, 2005. (Id) Qwest stated that it would assume that any CLEC with existing UNE-P

11

12

14

15

16

17

circuits that had not signed a QPP MSA by March I I, 2005, had chosen to follow the transition plan

30rd¢r¢d in the TRIO. (ld. )
On February 22, 2005, and again on March 2, 2005, Mr. Bade sent Clifford Dinwiddie of

Qwest an e-mail stating that Mr. Bade would like to sign the commercial agreements but needed for

5Qwest either to classify PAL lines as residential for adders or allow AZDT to move only residential

accounts to QPP. (Tr- Ex. A-8.) On March 3, 2005, Mr. Dinwiddie responded that PAL receives

business adders under QPP. (Id )

On March 3, 2005, Mr. Bade sent Julie Archuleta of Qwest a letter stating that AZDT had

20

19 5 participated in several meetings and conference calls on QPP, had voiced its concerns verbally and in

several e-mails, and would be "upside down" with QPP. (Tr. Ex_ A-9.) Mr. Bade stated that the only

21

22

23

24

26

27

28

viable alterative was to ask the state regulatory authorities to mediate and/or arbitrate the ICes, but

;also offered to travel to Denver or meet in Phoenix to discuss the situation before requesting public

8 utility commission assistance. ( I d ) Mr- Bade stated that, in the meantime, AZDT would continue

with its existing ICAs- (Id )

On March 4, 2005, Steve Hansen of Qwest sent Mr. Bade a letter stating that the THRO had

Caused uncertainty among CLECs regarding Qwest's implementation plan, that Qwest intended to

negotiate ICA amendments conforming to the TRO and TRRO before implementing the changes

from the TRO and TRRO, that the terms, conditions, and pricing of existing ICes would govern until
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L new or amended ICes became effective, and that ICA amendments would include a "true-up" to the

?. FCC-mandated transitional rate for UNE switching, including UNE-P, retroactive to March l 1, 2005.

3 : (Tr. Ex. Q-4.) Mr. Hansen do stated that Qwest would continue to process new, conversion, and

'change service orders for impacted UNEs to the extent required by AZDT': existing leAs and that

5 any new services provisioned after March ll, 2005, would be subject, at a minimum, to the same

6 price true-up provisions applicable to pre-existing UNEs. (ld) Mr. Hansen also stated that Qwest

7 =reserved the right to modify its policy upon written notice if intervening events led to a different

8 3 interpretation of the TRRO requirements, but that such changes would be prospective only and would

9 i not disrupt the use of any UNE that was operational at the time of the policy change. (Id )

4

10

ll

On March 17, 2005, Linda Miles of Qwest e-mailed Mr Bade regarding a conversation held

that day and referred Mr. Bade to Mr. Dinwiddie to discuss QPP and to Mr. Christensen to discuss

13 Mr. Christensen stating that it appeared the QPP was nonnegotiable and requesting to negotiate a

commercial agreement to replace UNE-P PAL lines without treating them as business lines. (Id) In

15 . a reply sent that day, Mr. Christensen stated that he had seen Mr. Bade's March 3, 2005, letter to Ms.

16 Archudeta and had been working on a reply to it, proposed that he arid Mr. Bade instead talk by phone

17 i the week of March 28, 2005, stated that he was Ame Mr. Bade had seen Qwest's March 4, 2005, letter

18 indicating its implementation paw for the TRRO, and stated that because Qwest continued to accept

19 UNE-P orders, he did not think that an agreement needed to be completed within the next 10 days.

20 . (Id) That same day, Mr. Bade responded that it was good to know that Qwest continued to accept

21 UNE-P orders and that he had Men ' e Qwest letter" at face value and had stopped UNE-P orders,

22 but would resume them until Mr. Christensen told him otherwise. (Id) Mr. Bade stated that he

14

IZ any other type of Qwest commercial agreement. (Tr. Ex. A-ll.) The same day, [VIL Bade e-mailed

23 would rather remain a Qwest customer, if financially feasible. (Id )

24 On March 18, 2005, Mr. Christensen sent Mr. Bade a reply e-mail stating that Qwest had

25 _ thought the second bullet of the March 4, 2005, letter was clear that Qwest would continue to accept

26 UNE-P orders and apologizing if Mr. Bade did not think so and was inconvenienced. (Tr. Ex. A-I 1.)

27 Mr. Christensen also stated that Qwest would "certainly provide advance notice" if its position

28 changed. (Id) Mr. Christensen also offered a March 29, 2005, cell time. (Id) Mr. Bade sent a reply

Case 2:08-cv-02007-DKD Document 2-3
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1 Le-mail agreeing to the call time that same day, and Mr. Christensen confirmed the call time via

2 8 another e-mail on March 21, 2005. (Id )

On June 17, 2005, and again on July 13, 2005, Sandy Sanderson of Qwest sent Mr. Bade an e-

4 mail stating that Qwest was updating expired ICes that were operating on a month-to-month basis

5 and that AZ.DT's ICA was in this group. (Tr, Ex. Q~5.) Mr. Sanderson stated that Qwest was

6 requesting that AZDT consider opting into a eminent ICA or Qwest's TRO/TRRO-compliant template

7 E agreement, which was attached. (Id) Mr. Bade responded on July 14, 2005, that he would like a

8 meeting to discuss the agreement and that AZDT objected to the lack of a resale discount for PAL

9 E lines which Mr. Bade stated was a failure by Qwest to follow FCC rules.l4 (Id)

, On September 8, 2005, and again on September 13, 2005, Mr. Bade sent Mr. Christensen an

ll Le-mail stating that when they last spoke, he had been told that Qwest Wholesale would get back to

12 hmm in a week or two regarding the PAL UNE issue, but that he had not heard anything. (Tr. Ex. A -

13 .) Mr. Christensen replied on September 13, 2005, that he had forwarded the issue to another

16

17

18

19

20

14 5 person and that he would check on the status. (ld )

. On February 2, 2006, in an ICA arbitration matter between DIECA Communications, Inc.,

idea Covad Communications Company, and Qwest, the Commission issued Decision No. 68440

("Covad Decision"). In the Covad Decision, the Commission determined that the Commission had

the authority (1) to require Qwest, in the context of an ICA arbitration, to unbundle certain network

elements wider 47 U.S.C. § 271 ("§ 2'7l") and the Arizona rules pertaining to competi t ive

telecommunications services and (2) to establish just and reasonable rates for those unbundled

21 network elements.

On March 1, 2006, Mr. Christensen sent Mr. Bade a letter stating that because Qwest had

23 attempted to negotiate an ICA amendment with AZDT without success and had not received any

24 proposed ICA amendment firm AZDT, Qwest was initiating formal dispute resolution pursuant to

25 the ICA, wi th Mr. Hansen to serve as the designated Qwest representative. (Tr. Ex- Q.6. )  Mr .

26 ;Christensen requested that Mr. Bade provide the name and contact information for AZ.DT's

Mr. Bade did not cite any FCC mies that were allegedly violated.
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4

6

7

z

l designated representative so that a call could be set up to discuss the dispute. (Id )

On March 3, 2006, AZDT's former counsel, William Cleaveland, sent Mr. Christensen a

Q letter stating that AZDT "explicitly object[ed] to the application of any of the Dispute Resolution

provisions in the existing [ICA] to any discussions of the so-called TRRO Amendment" proposed by

S Qwest. (Tr- Ex. Q-7.) Mr. Cleaveland stated that the proposed amendments themselves constituted

an ICA that would be subject to different dispute resolution processes, including arbitration by the

State Commission. ( l d ) Mr- Cleaveland also questioned whether the changes were mandated by the

TRRO and stated that AZDT could not agree to Qwest's proposed ICA amendment because it was

12 applicable laws and regulations, and believed that it would be appropriate to revisit the issues after

9 "significantly contrary to [AZDT's] business plan." ( Id ) Mr. Cleaveland also stated that AZDT

10 viewed the issues in the ICA amendment more along the lines of the Covad Decision, believed that

ll continued offering of UNE switching was mandatory under the Telecommunications Act and other

13 = Qwest's challenge to the Covad Decision ("Covad litigation") was completed and it was known

whether the Qwest and Covad ICA would be available for opt-in and whether the issues had been

15 3 hlrther resolved through that process. (Id )

March 10, 2006, was the last day of the TRRO transition period.

On April 7, 2006, Mr. Cleaveland sent a letter to Andrew Creighton, Qwest Corporate

18 f Counsel, to confirm a telephone conversation of the day before regarding the ICA amendment. (Tr.

19 -3 Ex. Q-8.) In the letter, Mr. Cleaveland stated that he and Mr. Creighton had agreed that the ICA

20 ! amendment issues would not be the subject of a dispute resolution process and instead would be

21 resolved through arbitration before the appropriate State Commission, if the parties were unable to

22 f resolve them reasonably promptly through negotiation. ( I d ) Mr. Cleaveland stated that AZDT was

14

23

24

not opposed to negotiating the ICA, explained that AZDT believed Qwest would violate § 271 if it

stopped providing unbundled services such as switching, and referred Qwest to the Covad Decision.

25 (Id) Mr. Cleaveland also stated that Qwest's position, as explained by Mr. Creighton, was that any

26 modification of the ICA had to be limited to § 252 concerns, that the TRRO required AZDT to agree

27 to Qwest's ICA amendment or something similar, and that AZDT should prov ide a redline of

28 proposed changes for the parties to address. (Id) Mr. Cleaveland agreed to provide a list of dl of the
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1 issues that AZDT believed should be addressed in a new or modified ICA. (Id)

On April 21, 2006, Mr. Cieaveland sent Mr. Creighton a letter listing all of the issues that

3 AZDT believed should be addressed in negotiations over a revised ICA. (Tr. Ex. Q-9.) Mr .

4

5

6

7

8

9

10

Cleaveland stated that Mr. Bade would be contacting Mr. Hansen to set up direct negotiations. (ld )

Among the issues identified was "Qwest's requested 'TRRO' amendment and conflicts with existing

SGAT/tariff and other provisions, with the FCC's TRRO, and with § 271, and also, any possible

reasoning for why Arizona Dialtone would voluntarily consent to i t ." ( I d ) Mr. Cleaveland stated

that the letter should be considered the CLEC's request for interconnection for purposes of triggering

the window for arbitration under § 252(b)(1) and requested that Mr. Creighton confirm the timing or

state whether another date should be used. (Id )

12 included an attached

On May 18, 2006, Mr. Bade sent Mr. Hansen an e-mail, copied to Mr. Christensen, that

redline draft of the ICA amendment that Mr. Bade stated "better reflect[ed

13

14

15

16

17

18

19

20

AZDT's] position and would make a good place to resolve [Qwest and AZDT's] disputes." (Tr. Ex.

Q-l0.) Within the redline draft, Mr. Bade had added, among other things, a statement that Qwest

remained obligated to offer certain UNEs under § 271, language limiting the TRO and TRRO

modifications to UNEs offered under § 251, and language stating that UNEs would be ordered and

provided pursuant to § 271 _ (Id) Mr. Bade had not deleted language regarding backfilling of FCC-

ordered rate increases to March ll, 2005, but had added the qualifying language "except for UNEs

required to be offered under Section 271 of the Act." (Id) Mr. Bade had also added language

requiring Qwest to establish just and reasonable rates for UNEs required to be offered under § 271

21 and requiring Qwest to refund to AZDT any amounts over those just and reasonable rates that AZDT

22 had paid for those UNEs back to March ll, 2005. (ld) Mr. Bade had ds added language making

23 :the majority of the ICA (paragraphs 2.8 through 7.0) inapplicable to UNEs required to be offered by

24 ?Qwest under §27 I _ (Id) This "inapplicable" language included the paragraphs concemmg transition

25

26

27

28

of unbundled local circuit switching, including UNE-P services, which set forth the "plus $l"

transition rate for unbundled local circuit switching provided during the transition period, stated that

AZDT could not obtain new local switching as a UNE, stated that Qwest would convert PAL services

-not transitioned by March 10, 2006, to the equivalent Qwest local exchange resale services, and

Case 2:08-cv-02007-DKD Document 2-3
18

Filed 10/31/2008 Page 1
DECISION no. 919815899

i

i



I n ¢ I

-»'""*~

DOCI i* NO. T-0105IB-07-0693 ET AL.

I stated that AZDT would be subject to backfilling for the difference between the rates for the UNEs

3

Z and the rates for the Qwest alternative service arrangements to March 1 l, 2006. (Id )

On June 5, 2006, Mr. Hansen sent Mr. Bade and Mr. Christensen an e-mail notice of a phone

call the next day_ (Tr. Ex. A-12.) Mr. Bade replied to the e-mail the same day suggesting that Mr.

S Bade travel to Mr. Hansen's office or that Mr. Hansen come to Phoenix so that they could work

4-

6 things out face to face and stating that he thought their discussions were to be one on one. (Id) On

7 3 June 6, 2006, Mr. Hansen replied, stating that Mr. Christensen would be removed from the call and

: that he did not think that a face-to-face meeting was necessary. (ld )

9 On June 8, 2006, Mr. Bade sent Mr. Hansen an e-mail concerning the June 6 phone

10 . conversation. (Tr. Ex. Q-l I .) Mr. Bade suggested that, because the Covad litigation would likely be

x

l l dispositive of the TRRO and § 27] UNE issues, Qwest and AZDT could agree to continue with the

14

23

12 current status of services under UNE-P until after the Covad litigation was resolved. (Id) Mr. Bade

13 do expressed appreciation for Mr. Hansen's agreeing to discuss other issues raised by Mr. Bade and

stated that they had made progress and should continue negotiations in the expectation of ultimately

.15 reaching a mutually agreeable resolution. (Id )

16 On June 20, 2006, Mr. Hansen sent Mr. Bade an e-mail response stating that Qwest was not

17 willing to handle the issues between Qwest and AZDT on an interim basis and was not obligated or

18 willing to continue providing UNE-P serv ices. (Tr. Ex. Q-1 l.) Mr. Hansen stated that AZDT's

19 continued attempts to receive UNE pricing on its services with no end in sight was unacceptable and

20 that Qwest would not contlmue to provide AZDT with UNE-P services pending resolution of the

21 Covad litigation. (Id) Mr. Hansen stated that he would request the Qwest law department to initiate

22 arbitration of the ICA amendment between AZDT and Qwest- (Id )

Despite Mr. Hansen's firm language, Qwest continued to allow AZDT to place new orders for

24 UNE-P services, and to pay the UNE-P rate for embedded UNE-P services, until May 25, 2007.

On May 23, 2007, Mr. Christensen sent Mr. Bade a letter notifying AZDT that any orders for

26 new local switching as a UNE under the ICA would be rejected beginning on May 25, 2007. (Tr. Ex.

27 Q-12. ) Mr. Christensen stated that Qwest would only accept local service requests for UNE~P

28 services if they were for disconnection or conversion to alternative services. (Id) Mr. Christensen

25
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1 slated that AZDT could order resale serv ices or enter into the QPP for alternative service

2 arrangements. (Id) Mr. Christensen also reminded Mr. Bade that retroactive billing would apply to

3 3 all AZDT UNE-P lines that were in serv ice after March I l, 2005, at the "plus $l" rate for the

4

5

7

8

9

transition period and at the difference between the UNE-P rate and "any Qwest alternative service to

which Arizona Dial Tone transitions" for the post-transition period. (Id)

On May 24, 2007, Mr. Cleaveland sent Mr. Christensen a letter stating that the outcome of the

Covad litigation would likely be dispositive of the parties' issues, that the Covad Decision remained a

valid Commission Order until overturned, and that Qwest must abide by the Covad Decision- (Tr.

Ex. Q-13.) Mr. Cleaveland also stated that AZDT disputed owing any retroactive billingpayments to

10
I

Qwest. (Id) Finally, Mr. Cleaveland requested that Qwest continue to timely provision services

requested under § 27 l. (ld )

On May 31, 2007, Mr. Creighton sent Mr. Cleavelaud a response letter stating that the FCC's

13 8 ban on new UNE-P orders under 47 C.F.R. § 5l.3l9(d)(2)(ii i), adopted in the TRRO, was self-

14 executing as of March ll, 2005, and citing caselaw supporting that position. (Tr. Ex. Q-14.) Mr.

15 Creightonalso stated that the ICA did not require Qwest to provision new orders for § 271 unbundled

16 5 switching and that Qwest did not agree with AZDT's assertions regarding Qwest's obligations under

11

18

20

21

22

the Coved Decision. ( Id ) Mr. Creighton stated that AZDT could enter into the QPP agreement for

unbundled switching or could order resale POTS and PAL under its existing ICA. (Id )

On July 17, 2007, the U.S. District Court for the District of Arizona issued an order in the

Covad litigation ("Covad Order"),l5 holding that the Commission does not have the authority to

impose §271 unbundling requirements in ICes and does not have the authority to set prices for § 27 l

elements.

24

25

26

On July 20, 2007, Mr. Creighton sent Mr. Cleaveland a letter stating that it was to serve as

Qwest's request to AZDT under § 252 to negotiate an ICA amendment consistent with the TRO, the

TRRO, and the Coved Order. (Tr. Ex. Q-i5.) With the letter, Mr. Creighton included the last draft

of the ICA amendment and a copy of the Covad Order. (Id )

Qwest Corp. v. Arizona Corp. Comm'n, 496 F. Supp. 2d 1069 (D. Ariz 2007).
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10

i ; On August 9, 2007, Mr. Cleaveland sent Mr. Creighton a letter along with a new redline

1 version of the ICA amendment. (Tr. Ex. Q-16.) Mr. Cleaveland stated that AZDT had removed all

3 of the previous comments related to § 271 and, as a result, had added other comments. (Id) Mr.

4 Cleaveland also stated that Mr. Bade was available to meet with Mr_ Sanderson and any other Qwest

S executives to discuss and further negotiate any remaining differences. (Id) In the redline version,

6 AZDT had deleted all of the backfilling language for UNE services, had inserted a statement that

T Qwest PAL lines would be priced less than the rate for residential lines in the commercial UNE-P

8 ; replacement agreement,'6 and had inserted a statement that Qwest had no approved backfilling tariff

9 and had not been approved by any PUC to retroactively increase its rate or to backfill AZDT any

2amounts for mass-market switching or other services. (Id) Regarding mass market unbundled local

ll 3 circuit switching, including UNE-P services, AZDT had also changed the transition period references

12 so that there would be a 12-month transition period after the effective date of the ICA amendment,

13 : during which time AZDT would pay the UNE-P rate or a rate established by the Commission

14 between June 16, 2004, and the effective date of the ICA amendment (Id) For UNE-P POTS,

15 AZDT had added language stating that if AZDT did not transition within 12 months after the

16 3 effective date of the ICA amendment, Qwest would convert services to the equivalent Qwest local

17 exchange business or residential flat rate resale services at no cost to AZDT or, if measured services

18 were unavailable, to the equivalent Qwest local exchange flat rate resale services. (Id) For UNE-P

19 ` PAL, AZDT had added language stating that if AZDT did not transition within 12 months after the

20 effective date of the ICA amendment, Qwest would convert services to the equivalent Qwest local

21 exchange measured resale services at no charge to AZDT or, if measured services were unavdlable,

22 to the equivalent Qwest local exchange measured resale services. (Id) AZDT had also added

23 language requiring Qwest to promptly tile for a resale PAL percentage discount rate of 15.7% in

24 Colorado. (Id) Finally, regarding copper loop retirement, AZDT had added language requiring

25 Qwest to provide AZDT, by certified mail, notice that included identification of the specific loops

26 and subloops applicable to AZDT. (Id )

27

28 Le 'Uris appears to be a reference to the QPP.
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On August 14, 2007, Mr. Christensen sent Mr. Bade a letter responding to Mr. Cleaveland's

2 8 letter and to AZDT's new redline version of the ICA amendment. (Tr. Ex. A-I3.) Mr. Christensen

8 stated that Qwest would be able to accept and/or work with Mr. Bade on some of the changes, but

4 that there were apparently some significant fundamental issues remaining. (Id) Mr. Christensen

3

5

6

8 stated that Mr. Sanderson would soon contact Mr. Bade to set up a negotiations conference call, as

t the Qwest participants were located in Denver, Seattle, and Minneapolis. (ld )

On August 16, 2007, Mr. Bade sent Mr. Sanderson an e-mail stating that he was willing to

travel to expedite the process and hopefiilly find a solution that Qwest could live with. (Tr. Ex. A-2.)

On December 17, 2007, Qwest filed the Petition in this matter and the Complaint in the

10 Complaint matter.

12

13

On March 18, 2008, during the pendency of these proceedings, AZDT's current counsel sent

Qwest's current counsel what appears to be a response to a March 12, 2008, letter from Mr.

Christensen to Mr. Bade. (Tr. Ex. Q~l7.) In the letter, AZDT's counsel stated that Mr. Christensen

14 had misstated AZDT's position in this matter regarding AZDT's willingness to convert its remaining

16 execution of an ICA amendment, in compliance with the terms of the ICA amendment. (Id )

On April 16, 2008, the Colorado PUC issued an Initial Commission Decision" finding that

15 UNE-P services to Qwest's resale rate and that AZDT was only willing to make the conversions tier

18

19

20

neither Qwest nor AZDT had followed the directives of the TRRO or negotiated in good faith as

required by § 25l(c)(l) and ordering the parties to adopt Qwest's proposed language for §§ 2.3,

§5.l.I.4, and 5.1.1.5 of the proposed ICA amendment, in part. (Late-Filed Ex. A-14 155.) The

21 Colorado PUC also found that Qwest had "clearly contributed to the failure to reach an agreement to

22

23

24

modify the ICA," because it could have terminated the ICA, followed through with dispute

resolution, or pursued arbitration, but instead had continued to process new UNE-P orders and to bill

sat UNE-P laths and had suspended negotiations for a 13-month period. (Id 1159-60.) The Colorado

25 PUC approved language for backfilling of the "plus $1" rate for services provided during the

26 :transition period and during the post-transition period until July 19, 2007. (Id 16l-) For the period

Colorado PUC Decision No. C08-0414 (April 16, 2008).
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1 . est's Proposes Language AZDT's Proposed Lam age
2.3 Alter execution of this Amendment, Qwest
shall back bill the FCC ordered rate increases to
March ll, 2005, for existing Mass Market
Switching Services pursuant to Transition rate
increases idaititied in Section 5.1. Such back
billing shall not be subject to billing
measurements and penalties.

2.3 Qwest and CLEC agree that Qwest has no
approved back-billing tariff and Qwest has not
been approved by any state PUC to
retroactively increase its rates or to back-charge
CLEC any amounts for Mass Market Switching
or other Services.

1 1
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l

Z

3

4

5

from July 20, 2007, through the present, the Colorado PUC stated that AZDT should have realized

the legal ramifications of the Covad Order and enteredinto a negotiated ICA amendment at that time

rather than forcing the matterto proceed to arbitration. (Id) Thus, for that period, the Colorado PUC

approved language allowing Qwest to backfill for the difference between the UNE rate and the

month-to-month resaleservice rate. (Id )

6 Resolution oil_t_he Issues P_re§ented for Agbitrationls

9

10

ll
B.

12

c .
13

14

15

16 D.

17

E.
18

7
Issue I: Whether the form of TRRO Amendment to be executed by Qwest and AZDT should

8 contain language allowing Qwest to back bill AZDT for the difference between the UNE-P rate
AZDT paid for switching services and the default "plus $1" transition rate set forth in the
TRRO and FCC regulations, for the period from March ll, 2005 to March 10, 2006.

The sub-issues are:
A. Qwest's claim that back billing of the default "plus $1" Mnsition rate is the

lawful rate and is appropriate to apply as a true-up under the TRRO and the
FCC's regulations.
Qwest's claim that back billing for the transition period is justified under the
"change of law" and "dispute resolution" provisions of the ICA.
AZDT's claim that back billing is not appropriate because Qwest and AZDT
were operating under an "alternative arrangement" within the meaning of
TRRO 1228. Within this claim the parties will address the allegations and
associated legal claims set out in Section I, paragraphs 3 through 7 in AZDT's
Statement of Issues filed in this docket on April 4, 2008," although the parties do
not necessarily expect that their discussions of those issues will be organized
according to the listing in those paragraphs.
AZDT's claim that back billing is not appropriate because neither the "plus $1
rate" nor the retroactive application of that rate have been tiled with or approved
by the Arizona Corporation Commission.
The parties may argue bad faith or refusal to negotiate in the context of the
foregoing sub-issues.

19 The parties have proposed the following ICA amendment languagerelated to this issue:

20

21

22

23

24

25

26

Z7

ZN

is The issues and sub-issues are stated as provided in the Point Statement of Issues in Dispute tiled on May 16, 2008.
19 In Section I, Paxagztaphs 3 through 7 of its Statement of Issues in Dispute and Request to Present Testimony, AZDT
raised, in relation to Qwest's collecting a rate other than the trundled rate for services provided during the transition
year, the theories of alternative arrangement, bar to collection, estoppels, waiver, and Qwest's being bound by the ICA to
coiled only the unbiunndled rate.
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5.l.L4. Use behlveen March ll, 2005 and
March 10, 2006 -.- The price for the unbundled
local circuit switching in combination with
unbundled DSO capacity loops and shared
transport obtained under the Agreement,
effective March ll, 2005 through March 10,
2006 shall be the rate at which the requesting
carrier obtained that combination of network
elanents on June IS, 2004 plus one dollar.
Effective upon execution of this Amendment,
CLEC will be billed the one dollar increase for
all lines that were in service during this period.

None
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8 Qwest's Position

10

According to Qwest, the TRRO required CLECs to convert their embedded base of UNE-P

customers to other service arrangements within 12 months after the effective date of the THRO,

12

13

14

15

16

18

19

established that the rate to be applied during this transition period was "the rate at which the

Q requesting carrier leased UNE-P on June 15, 2004 plus one dollar" ("the 'plus $l' rate"), and

established that UNE-P arrangements no longer subject to unbundling were subject to "true-up" to

8 the "plus $l" rate upon amendment of the relevant ICes. Qwest points out that the "plus $l" rate

=itself was included in 47 C.F.R. § 5l_3l9(d)(2)(ii) and that it is the default rate to apply because no

° other rate was negotiated between Qwest and AZDT. .

Qwest believes that it followed the transition plan established by the FCC in the TRRO,

which Qwest states required ICA amendments for implementation- Qwest also asserts that ICA §

the "change of law" section, required the parties to amend the ICA because the TRRO2.2,

20 constituted a change of law pursuant to that section. According to Qwest, AZDT breached both the

21 3 TRRO and the ICA by not amending the ICA to reflect the change of law.

Qwest asserts that AZDT failed to negotiate in good faith during the transition period because

23 ; AZDT never returned a counterproposal to Qw©ct's proposed ICA amendment during this time and

24

25

waited until almost the end of the transition period to assert that the changes requested by Qwest were

not required by the TRRO. According to Qwest, AZDT believes that it should not be required to

26 comply with federal law because doing so would be conuary to AZDT's business plan. Qwest points

27 out that AZDT could have converted its embedded customers to resale service without an ICA
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4
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5

7

8

9

10

ll

12

13

14

15

.amendment, because resale service is included in the ICA, but failed to do so- Qwest states that

AZDT took issue with entering an ICA amendment only because AZDT asserts that it cannot afford

to pay higher rates. Qwest asserts that the "most essential fact in this arbitration is that AZDT never

submitted any orders to convert their embedded base of customers to any other service arrangement,"

although the FCC had placed the burden on CLECs to do so. (Qwest Closing Br. at 5-) .

Qwest seems to characterize AZDT's position that it was unreasonable for Qwest to refuse to

negotiate a special QPP rate for wholesale PAL as an attack on the reasonableness of Qwest's rates

for UNE-P alternatives. Qwest asserts that, under the Covad Order, the Commission lacks the

authority to find, directly or indirectly, that Qwest should have negotiated a PAL-specific § 271 rate-

Qwest also asserts that its rates are just and reasonable, as evidenced by 67 Arizona CLECs' QPP

agreements, none of which provide PAL-specific rates. Qwest points out that none of those CLECs

took up AZDT's cause for PAL~specific rates, although AZDT attempted to obtain their support via

e-mails sent in May 2004. According to Qwest, AZ,DT's argument that PAL lines should have been

categorized in the QPP as residential service or a third category is not persuasive because there is no

difference in the facilities used for UNE-P PAL versus UNE-P POTS, Qwest has charged AZDT the

16 same rate for PAL as for POTS, PAL is a business service, AZDT's own tariff does not distinguish

17 between PAL and other business services, and the other canters to which AZDT has transitioned

18 customers do not distinguish between PAL and other services. Qwest also asserts that it is bound by

19 ; law to retrain from providing a resale discount different from the discount rate ordered by the

20 Commission in the wholesale cost docket and that Qwest is not free to price services differently for

21 different carriers, as doing so would be discriminatory. Qwest also states that it has no legal duty to

22 negotiate rates for AZDT that would make AZDT profitable- Further, as to AZDT's attempt to show

23 Qwest bad faith because Qwest did not agree to face-to-face meetings, Qwest states that it never

24 refused to have a telephonic conference, that telephonic conferences are the norm in ICA

25 negotiations, and that Qwest assigned one of its most experienced negotiators to work with AZDT.

In response to AZDT's assertion that the parties had an "alterative arrangement," within the

27 meaning of TRRO 1228, for the transition year, which precludes Qwest from assessing a time-up,

28 Qwest states that its continuing to bill at the UNE-P rate and accepting payment at the UNE-P rate

26
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1 during the transition period was required by the TRRO, as an ICA amendment had not yet been

2 executed. Qweststates that it would not and did not negotiate an alternativearrangement with AZDT

3 to allow AZDT to receive UNE-P services at the UNE-P rate after the effective date of the TRRO.

4

5

Qwest's position is that the TRRO required it to continue providing UNE-P service at the UNE-P

rate, subject to true-up, until the ICA was amended, because that is what the ICA required. Further,

6 Qwest argues, AZDT's argument is not supported by contract law because there was neither an offer

7

8

nor consideration. Qwest also states that AZDT's alternative arrangement argument is an "after-the-

fact" theory, because none of AZDT's many written communications to Qwest before this matter

9 included an assertion that an alternative arrangement had been established.

12

13

14

16

17

18

19

20

Qwest states that estoppal could not apply because Qwest has consistently maintained that

there would be a true-up and thus has not changed its position, and AZDT could not have justifiably

relied on Qwest's continued billing at the UNE-P rate in light of the TRRO and Qwest's notifications

regarding a tme-up- Qwest states that AZDT has also failed to show that Qwest intended to waive its

right to true-up to the transition rate, which is a necessary element of waiver.

Regarding AZDT's assertion that Qwest is barred iiorn collecting the time-up to the "plus Sl"

rate because it continued to accept new UNE-P orders, billed for at the UNE-P rate, after the effective

irate of the TRRO, Qwest states that it held a good faith belief  that the TRRO could only be

implemented through an ICA amendment- In support of this position, Qwest cites several court cases

showing that a number of PUCs had interpreted the TRRO in this manner.20 Qwest asserts that it

should not be determined that Qwest knowingly relinquished a right to true-up through its conduct.

= Regarding AZDT's assertion that Qwest is not authorized to the true~up because the

22 Commission has not approved a Qwest backfilling tariff and Qwest thus may not retroactively

"' Qwest cited BellSouth Telecomms., Ina v. MCIMetro Access Transmission Serve., LLC, U.S. Dist. Lexis 9394 (N.D.
Ga. 2005) (granting BellSouth a preliminary injunction to prevent enforcement of a Georgia Public Service Commission
order requiring BellSouth to process new orders for switching as a UNE), affined by 425 F.3d 964 (l l° Cir. 2005),
BellSouth Telecomms., Ina v. Cinergy Communications Co., 2006 U-S. DisL Lexis 11535 at *25 (E.D. Ky. 2006)
(granting BellSouth a preliminary injunction to prevent enforcement of two Kentucky Public Service Commission orders
and holding that the orders are preempted as they pertain to switching because the TRRO ban on unbundling for new
orders was effective immediately for switching and certain loops and transport), BellSouth Telecomms., Inc v. MissiSsippi
Pub. Serf. Comm 'n, 368 F. Supp. 2d 557 (2005) (granting BellSouth a preliminary injunction to prevent enforcement of a
Mississippi Public Service Commission order requiring BellSouth to continue to process new orders for UNE-P
switching).
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z

I increase its rates, Qwest asserts that the TRRO removed mass market local circuit switching,

includingUNE-P, from the list of unbundled services under § 251, thereby ending the Commission's

authority to regulate its pricing. Qwest cites the Coved Order in support of its position that thes
1

4 Commission only has the authority under § 252 to set rates for § 251 unbundled network elements.

S Further, Qwest asserts that the FCC made it clear in the TRRO that the true-up to the "plus $l" rate

6 applied and that the "plus $l" late was effective immediately, without any action from State

7 Commissions.

s AZDT's Position

9

10

l l

13

[4

15

16

17

18

19

20 AZDT

21

22

23

24

25

AZDT requests that the Commission order the parties to execute an ICA amendment that is

=prospective only, requiring AZDT to pay Qwest's resale rate for switching services from the date of

execution of the ICA amendment onward and not requiring any true-up.

It is AZDT's position that Qwest agreed to an alternative arrangement, within the meaning of

TRRO 1228, by presenting bills with UNE-P rates, accepting AZDT's payments at those rates, and

=not taking action to bill at any rate other than the UNE-P rate. AZDT believes that the TRRO

.encouraged ILE Cs and CLECs to reach alterative arrangements to the default transition process

described therein and that Qwest's billing conduct, in the face of AZDT's never having agreed to pay

i more than UNE-P rates, indicated that the parties had reached an understanding.

Alternatively, AZDT asserts that Qwest must be denied the true-up for the transition period

because it is barred by the "filed rate doctrine," which "forbids a regulated entity from charging rates

for its services other than those properly tiled with the appropriate regulatory authority." 21

: argues that UNE-P was still governed by §251 during the transition period, that the "plus $l" rate is

part of UNE-P, that the TRRO did not exempt the "plus $l" rate from the filed rate doctrine, and that

Qwest was thus required to File the "plus $l" rate with the Commission and to obtain Commission

approval for it in order to be legally entitled to charge and collect it. Because Qwest never tiled the

"plus $l" rate with the Commission, AZDT argues, Qwest is legally prohibited from charging the

26

27
zx AZDT Post-Hearing Br. at 17. AZDT did not present any evidence nr argument specifically referencing the "filed rate
doctrine"
support of the doctrine's applicability in this matter.

in its prior Pleadilngs or at the arbitration hearing and c ited only Black 's Law Dictionary (8° ed. 2004) in

28
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1 : "plus $1" rate for the transition period.

2 Staffs Position

4

5

6

8

9

Staff believes that Qwest is legally entitled to backfilling of the "plus $l" rate for the

transition period, pursuant to the TRO and THRO and under the change-of-law provisions of the ICA.

Staff also believes that the procedure to implement the TRO and TRRO was the § 252 process

utilizing the change-of-law provisions of the ICA.

Staff asserts that the TRRO gave Qwest the right to charge the "plus $l" rate during the

transition period and that AZDT's refusal to sign the ICA amendment does not change this. Staff

does not agree that Qwest's charging the "plus $l" rate would be retroactive ratemaking, because the

FCC established the rate on February 4, 2005, and established that it would apply from March ll,10

13

14

15

2005, through March 10, 2006.

Staff also does not agree that Qwest lacks authority to charge the "plus $l" rate because the

rate has not been approved by the Commission. Staff states that the "plus $l" rate was tied to the rate

: set by the Commission and that it would have been specifically approved when the ICA amendment

was submitted to the Commission for approval.

9 Finally, Staff does not agree that Qwest and AZDT were operating under an alternative

17 = arrangement Staff states that TRRO '1228 clearly contemplated a meeting of the minds with respect

18 to forming an alterative arrangement-that both parties would have a common understanding of

19 f what the arrangement constituted- Staff states that the correspondence between Qwest and AZDT

20 does not establish the requisite meeting of the minds. Staff also states that the record does not

21 establish that AZDT had a reasonable expectation of continuing to receive UNE-P at UNE-P rates

22 once the transition period began,

23 Resolution

The rate to be assessed for the UNE-P services provided to AZDT by Qwest during the

25 transition period is the "plus $l" rate. It is appropriate for that issue to be resolved through language

26 in the ICA amendment, as it should have been resolved through language in an ICA amendment

27 ; several years ago. The TRRO clearly establishes that the "plus $l" rate is the default rate to be

28 assessed for UNE-P services provided during the transition period, if an ILEC and CLEC have
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I neither negotiated an alternative arrangement that would supersede the default transition processnor

Z reached a commercial arrangement forthe continued provision of UNE-P or for transition to UNE-L.

s
) (TRRO 1228.)

The evidence shows that AZDT and Qwest attempted to negotiate an arrangement for the

S continuedprovision ofUNE-P functionality, with Qwest offering the QPP MSA and AZDT offering

4

6 2t0enter into a modified version of the QPP MSA that provided a discount for wholesale PAL, but

1 that AZDT and Qwest failed to reach any agreement. As Staff stated, there was no "meeting of the

-minds" between AZDT and Qwestas to the terms ofany agreement.x

9 The evidence does not establish that AZDT and Qwest entered into an alterative

19 arrangement.

l l through negotiation, and as stated above, Qwest and AZDT failed to reach any agreement through

12 negotiation. AZDT asserts that the alterative arrangement was created throughconductrather than

13 negotiation, because Qwest continued toprovide UNE-P services,continued to accept new orders for

The TRRO contemplated that any such alternative arrangement would be entered

14 UNE-P services, billed for those services at UNE-P rates, and accepted AZDT's payments of UNE-P

15 rates, all while Qwest knew that there was disagreement as to the appropriate rate. AZDT's

16 argument, essentially, is that Qwest entered an alterative arrangement by allowing the status quo to

17 i continue. AZDT's argument is not reasonable, however, in light of AZDT's actual knowledge before

18 and during the transition period that the TRRO called for a true-upand that Qwest intended to assess

19 : a true-up. While Mr. Bade testified that Qwest's intention to charge a true-up did not really "hit" him

20 until late 2006, (Tr. at 407, lines 12-18), Mr. Bade knew before the transition period began that the

21 TRRO called for a true-up, (Tr. at 408, lines ll-16), and knew or should have known 'm March 2005

22 of Qwest's intent to assess a true-up, (see Tr. at 407, lines 20-22, Tr. Ex. Q-4, Tr- Ex. A-ll)-

23 1 Although Mr. Bade testified that he did not receive Qwest's March 4, 2005, letter in which it first

24 announced its intent to assess a true-up, (Tr. at 361, line 20 through Tr. at 363, line 9, Tr. at 407, line

25 24 through Tr- at 408, line 6), it is difficult to believe that this testimony is accurate. Transcript

26 Exhibit Q-4 is the March 4, 2005, Qwest letter specifically addressed to Mr- Bade, and Mr. Bade

27 received two e-mails from Mr- Christensen speciiicdly referencing the March 4, 2005, letter, one

28 dated March 17, 2005, and one dated March 18, 2005. If Mr. Bade had not actually received the
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I March 4, 2005, letter prior to that time, one would expect him to ask for it to be re-sent, particularly

2 because Mr. Christensen described it as "the notice sent out March 4 indicating how Qwest would

3

4

5

6

7

operate after March l L" (See Tr. Ex. A-1 I.) Yet Mr. Bade did not do that and actually referred to

his understanding of "the Qwest letter" in one of his response e-mails, in a context strongly indicating

that he was referring to the March 4, 2005, letter. (See id) As Qwest points out, one can also

question when AZDT formed its belief that an alternative arrangement had been entered, as AZDT

never asserted that an alternative arrangement had been created in any of the correspondence between

8 the part ies admitted as evidence in this matter.  I f  AZDT had sincerely held that bel ief prior to the

I
I

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

9 petition in this matter, one would expect that AZDT would have expressed it previously.

In i ts closing br ief ,  AZDT asserted the "f i led rate doctr ine" in support  of  i ts posi t ion that

Qwest lacks legal authori ty to charge the "plus $1" rate for services provided during the transit ion

1 period because Qwest never f i led the "plus $l" rate with the Commission- AZDT's argument is that,

during the transition year, the "plus $1" rate was part of UNE-P and thus was still governed by § 251 .

1 It is unfortunate that AZDT did not assert this doctrine by name until after the evidentiary hearing in

this matter, as this oversight may have foreclosed Qwest and Staff from responding adequately to the

8 doctrine's appl icabi l i ty. I f  we bel ieved that the facts supported a decision in favor of AZDT on the

basis of the ti led rate doctrine, we would be inclined to order additional briefing or oral argument to

address the doctrine. However, as we believe that the doctrine does not support AZDT's posit ion in

this matter and that the arguments underlying the doctrine have essentially been asserted by AZDT,

:  albei t  using di f ferent terminology,22 we wi l l  resolve i t  here. AZDT's argument  that  the doctr ine

appl ies,  and i ts pr ior  arguments related to ret roact ive ratemaking and untar i f fed changes,  are

8 prem ised upon AZDT's asser t ion that  UNE-P was st i l l  governed by § 251 dur ing the t ransi t ion

period, an assertion with which We cannot agree. The TRRO clearly removed UNE~P from § 251 's

i  unbundl ing requi rem ents as of  the ef fect i ve date of  the TRRO,  not  as of  the expi rat ion of  the

transition period, as evidenced by the TRRO's absolute prohibition on obtaining new local switching

as an unbundled network element, (see, e.g-, 47 C.F.R. § 5l.3l9(dX2)(iii)),  and numerous statements

n AZDT previously argued that a true-up would violate the doctrine against retroactive ratemaking and would be an
untiled rate or untariffed change, arguments that also rest on the principle that only a rate that has been filed with the
Commission in advance may be charged by a public service corporation.
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l that no § 251 unbundling requirement would be imposed for mass market local circuit switching,

Z §(see,e.g., TRRO 1199).

3 The filed rate doctrine "is a form of deference and preemption, which precludes interference

with the rate setting authority of an administrative agency."23

S charging of a rate other than the rate adopted by the administrative agency with authority." AZDT's

6 argument is based on the assumption that the administrative agency whose ratemaking authority the

7 doctrine protects in this context is the Commission. Under the current state of the law, we cannot

8 § agree with AZDT on this point As of the effective date of the TRRO, the FCC became that agency.

9 ; And because the FCC established the rate to be paid during the transition period in the TRRO, and

If) the Covad Order has established that this Commission is prohibited from setting the rate for UNE-P

4 The filed rate doctrine prohibits the

l l servicesunder § 271,25 the filed rate doctrinewould actually seem to prohibit this Commission from

12 ; setting an alternate rate to be applied during the transition period.

13 We also note, in spite of AZDT's failure to assert these arguments in its Post-Hearing Brief,

14 that AZDT's prior arguments regarding the lack of a backfilling tariff and the true-up's being a

15 ; retroactive rate increase do not persuade us that Qwest is not entitled to a true-up to the "plus $l" rate

16 for the UNE-P services provided during the transition period. As Staff points out, the "plus $1" rate

17 was established by the FCC 'm the TRRO before it became effective, and the existing UNE-P rate to

18 T which the "plus $l" is added was approved by the Commission at a time when the Commission had

19 authority over UNE-P pricing under§251. Qwest's chargingthe "plus $1" rate for services provided

20 t as of the effective dateof the TRRO is not retroactive rate making, as both components comprising

22 regulatory authority before theservices were provided.

21 the rate (the existing UNE-P rate and the "plus $l") had been established by the appropriate

23 For the foregoing reasons, we adopt Qwest's proposed language forICA §§2.3 and 5.1.1.4.

24

25

26

28

27 Hz Wah Chang v, Duke Energy Trading & Mktg., LLC, 507 F.3d 1222, 1225 (9"' Cir. 2007).
24 .See rd
25 While the Commission is appealing the Covad Order, we must comply with its requirements, as it is the current law.
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5.1.1.5 Use alter March 10, 2006 - For any and
d l UNE-P services leased by CLEC from
Qwest otter March 10, 2006, effective upon
execution of this Amendment, CLEC is subject
to back bil l ing to March l l ,  2006 for the
difference between the rate for the UNE and a
rate equal to the Qwest month-to-month local
exchange resale service alternatives identified
in Section 5.1.1_6.I_

None
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transition period or thereafter, and

B.

c.

l  i ssue II: Whether the form of TRRO Amendment to be executed by Qwest and AZDT should
include language allowing Qwest to back bill AZDT for the difference between the UNE-P rates
AZDT paid and the corresponding resale rates, for the period f rom March l l ,  2006 to the
present.

The sub-issues are:
A. Qwest's claim that back bil l ing for periods of time after the transition period is

appropriate because AZDT v iolated the FCC's order and regulat ions by not
transitioning from UNE-P to resold service or Qwest's QPP service by the end of
the ' that v iolation continues to the present.
Because of that ongoing violation, Qwest claims that it is entitled to recover the
rate for resold service by way of back billing.
Qwest's claim that back bil l ing for the post-transition period is justif ied under
the "change of law" and "dispute resolution" provisions of the ICA.
AZDT's claim that such back billing is inappropriate because Qwest bas not tiled
for and does not have authorization from the Arizona Corporation Commission
to apply the resale rate by way of  a back bil l ing. Within this claim the parties
wil l  address the al legations and associated legal claims set out in Section I,
paragraphs 10 through 14 in AZDT's Statement of Issues f iled in this docket on
Apr i l  4,  2008, "  a l though the par t ies do not  necessar i l y  expect  that  thei r
discussions of  those issues wil l  be organized according to the l isting in those
paragraphs.
The part ies may argue bad fai th or refusal to negotiate in the context of  the
foregoing sub-issues.

D.

The parties have proposed the following ICA amendment language related to this issue:

Qwat's Position

Qwest asserts that AZDT violated the TRRO by not transitioning its UNE-P customers to

23 alternative arrangements by the end of the transition period, a violation that continues to this day.

24 Qwest acknowledges that the TRRO does not address "post-transition period hold-overs," but states

25 that it is not reasonable to conclude that the TRRO's silence means that AZDT is entitled to the

"' In Section I, Paragraphs 10 through 14 of its Statement of Issues in Dispute and Request to Present Testimony, AZDT
raised, for the post-transition period, whether the TRRO mandates a rate, estoppal, waiver, Qwestls being bound by the
ICA to collect only the unbundled rate, and what rate AZDT should have to pay.
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l UNE-P rate- According to Qwest, the FCC did not need to specify rates beyond the transition period

2 because it expected that all carriers would comply with the TRRO. Qwest argues that the proper

3 result in this matter would be to put the parties in the positions they would have been in had AZDT

complied with the TRRO by transitioning its UNE-P customers by the end of the transition period.

S Qwest argues that because the ICA includes resale serv ices, and AZDT did not enter into an

6 alternative service arrangement, the service that AZDT could have and should have transitioned its

7 UNE-P customers to is resale. Qwest states that the "plus $l" rate expired with the transition period

8 3 and thus cannot serve as a default rate for the post-transition period, in spite of the Colorado PUC

9 decision to the contrary. Qwest also points out that AZDT has been placing new orders for resale

10 services since May 2007 and has stated that it is now willing to transition its remaining UNE~P

4

ll customers to resale. Qwest believes that backfilling to recover the resale rate is fair and just because

12 e otherwise AZDT will have evaded compliance and reaped substantial gain at the expense of Qwest

13 ; and to the detriment of law-abiding competitors.

Qwest asserts that estoppels does not apply for the post-transition period because Qwest

15 ` announced at the end of the transition period that it would be assessing a true-up for the post-

16 transition period, Qwest always included provisions for backfilling in its draft ICA amendments,

17 f Qwest never changed its position on the issue, AZDT could not have justifiably relied on the UNE-P

18 rate that was billed, and AZDT did not forgo another benefit or better rate in reliance on Qwest's

14

19 . billing at the UNE-P rate.

20 Qwest also asserts that waiver does not apply for the post-transition period because there was

21 no clear shov ing of  Qwest 's intent to waive a knout r ight. Qwest asserts that Qwest has

22 ` consistently said that the rate would be either the resale rate or the QPP rate and has expressly

23 = reserved its régisi to one of those rates via true-up. According to Qwest, AZDT's argument that

24 Qwest had the right to bill the resale rate but failed to do so "misses the mark" because Qwest

25 f reserved the right to receive the resale rate and continued to honor the ICA pending negotiation of an

26 ICA amendment, as Qwest believed it was required to do under the TRRO. Qwest states that it

27 1 believed it could not unilaterally force AZDT to transition its circuits and that, even if Qwest's

28 position was legally incorrect, it was not an intentional waiver of Qwest's rights. Qwest argues that
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l

2

its change of position in May 2007 does not alter this because the change resulted from legal advice

received by Qwest at that time, which was based on a court decision addressing only whether lLECs

3 8 were obligated to continue to accept new UNE-P orders. Qwest states that it still holds the

4 reasonable belief that it may not take unilateral action with respect to the embedded base of UNE-P

5

6

7

9

10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

customers, which is why it continues to bill for those customers at the UNE-P rate. Qwest adds that

AZDT's suggestion that Qwest could have simply billed at the resale rate is disingenuous because

Mr. Bade testified that he would have disputed such charges.

Qwest characterizes as reminiscent of the doctrine of caches AZDT's argument that Qwest

ishouia be precluded from backfilling because it did not provide notice of termination of the ICA, did

;not unilaterally switch AZDT to resale service, and did not follow through with dispute resolution.

Qwest states that for the doctrine of caches to apply, AZDT would have to show that Qwest knew of

its rights and unreasonably delayed in enforcing its rights, thereby causing injury or prejudice to

AZDT. Qwest states that delay alone is insufficient to give rise to caches and that the doctrine is

-applied only to prevent injustice. Qwest denies that there was unreasonable delay and also asserts

f that any delay actually benefited AZDT because AZDT was being billed at the UNE-P rate during

3 that time. Furthermore, Qwest states that its conduct was reasonable. Qwest asserts that providing

notice of terminating the ICA or unilaterally billing AZDT at the resale rate would have resulted in

'the parties' appearing before the Commission at a time when the issues were actively on appeal to the

'federal court because of the Covad Decision. Qwest also asserts that, while Qwest did not pursue

dispute resolution when Qwest initially invoked it, AZDT do did not follow through by petitioning

for arbitration alter AZDT had initiated negotiations under §252.27 Qwest points out that the longest

delay in negotiations, between June 20, 2006, and July l'7, 2007, resulted from both companies'

knowledge that the Covad litigation would likely be dispositive regarding the availability of UNE-P

.under §2'7l, although the parties had not agreed to the delay. Qwest states that its decision to await

the outcome of the Covad litigation was reasonable and that it should not be penalized for that delay.

;Qwest also states that AZDT assumed the risk for the backfilling liability when it chose to await the

It appears that Qwest is referencing AZDT's request to negotiate a commercial agreement to replace UNE-P PAL
lines, sent in an e~mail firm Mr. Bade to Mr. Christensenon March 17, 2005. (Tr. Ex A-I I.)
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2

3

4

5

6

7

8

9

10

l l

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

I outcome of the Covad litigation without having transitioned its customers from UNE-P.

Qwest also argues that AZDT's actions show that AZDT does not actually believe that there

is no legal authority for a post-transition-period true-up. Qwest bases this argument primarily on

AZDT's May 2006 redline version of the ICA amendment ("proposal"), which would have required a

true-up to the "plus $l" rate for the transition period and a true-up to the resale rate for the post-

transition period if executed, unless Qwest was obligated to provide UNE-P services under § 271.

Qwest states that this was the first language proposal that AZDT provided and that it followed

AZDT's March 2006 assertion that Qwest was required to continue offering UNE switching under §

271 and the Covad Decision. Qwest argues that AZDT's proposal was an offer to contract that Mr.

Bade testified he would have signed if Qwest had accepted it. Thus, per Qwest, AZDT's proposal is

strong ev idence of  AZDT's position at that time. Per Qwest, AZDT's proposal would have

accommodated two different outcomes of the Covad litigation-the first requiring Qwest to include §

271 UNEs and their prices in its ICes (consistent with the Covad Decision) and the second not

requiring Qwest to include those UNEs in its leAs (consistent with Qwest's appeal of the Covad

Decision) and requiring AZDT to pay the backfilling. Qwest asserts that AZDT's proposal shows

~,h,, AZDT did not object to the "plus $l" rate for the transition period, to the resale rate for the post-

transition period, or to backfilling. Qwest also states that if AZDT had believed at that time that an

: alternative arrangement had been established or that Qwest had relinquished its rights to backfilling,

AZDT's proposal would have reflected that. Qwest asserts that from March 3, 2006, until the Covad

Order and Qwest's subsequent request for negotiation in July 2007, AZDT's only argument against

Qwest's ICA amendment was that Qwest was required to provide UNE-P under §271. Qwest asserts

that it was only in August 2007, after the Covad Order, that AZDT first provided new proposed

8 language that would prevent Qwest from backfilling. Thus, Qwest argues, AZDT obviously believes

that true-ups are legitimate and lawful.

Qwest iiirther asserts that AZDT's failure to transition its UNE-P customers in compliance

with the TRRO and the ICA was a willful violation committed for pecuniary benefit and without

legal justification. Qwest characterizes AZDT's relirsal to sign Qwest's form of ICA amendment

airer the Covad Order as powerful evidence that AZDT has chosen not to comply. Qwest also points

Case 2208-cv-02007-DKD Document 2-3
35

F.1 d 10/31/2008 P
I e DEc1sI39~?138.° f 7 ' 6 0

i1



.`\

DOCKETZ T-0105113-07-0693 ET AL.

l

2

to AZDT's "massive transition" of most of its UNE-P customers to other providers, which began

immediately after the Covad Order, as proof that AZDT could have transitioned to other providers

3 sooner. Qwest adds that AZDT could have placed resale orders at any time without an ICA

4

5

amendment, but did not do so and even failed to transition its UNE-P POTS customers to resale,

although AZDT has not complained about the rates for POTS. Finally, Qwest points out that AZDT

has stated that it is now willing to transition its customers to resale, but only after execution of an6

10 AZDT's Position

9

7 ICA amendment. According to Qwest, "AZDT's response shows that it will wring every drop of

8 2 money it can out of its noncompliance until such time as it is ordered by this Commission to

convert."28

AZDT asserts that the Commission lacks legal authority to order that Qwest may backbit

12 4 AZDT for the UNE-P services received during the post-transition-year period. According to AZDT,

13 the Commission's authority to order post-transition-period backfilling may come from only one of

14 two sources: ( l ) an agreement between the parties as to backfilling or (2) the TRRO. AZDT asserts

15 that neither provides the Commission such authority.

According to AZDT, the evidence does not support a finding that AZDT ever agreed to

17 backfilling. While AZDT concedes that it was on notice that Qwest intended to backfill additional

18 amounts, AZDT states that Qwest was equally on notice that AZDT unequivocally refused to pay

19 those additional amounts. AZDT ds acknowledges that, in May 2006, it submitted to Qwest a

20 redline version of an ICA amendment in which Qwest's proposed backfilling language was not

21 stricken. AZDT asserts, however, that the redline version was only "an ongoing work" based on the

22 then-current status of the Coved litigation and was never meant to be executed. AZDT points out

23 that, after the Covad Order, it provided Qwest a revised redline version in which the backfilling

24 language was dl stricken. AZDT argues that, because there was no agreement as to backfilling for

25 .the post-transition-year period, any legal authority for backfilling for the post-transition-year period

26 would have to come from theTRRO itself.

Qwest's Closing Br. at 38.
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5

6

On that point, AZDT asserts that the THRO did not establish a rate that should apply axed did

not address backfilling for periods of time aler the transition year. According to AZDT , Qwest has

conceded that the "plus $l" rate did not apply aler the transition year and that the TRRO My

addressed backfilling as to the transition year. AZDT asserts that the TRRO does not contain any

language allowing an ILEC to backfill a CLEC for services provided after the transition year when

the CLEC did not transition its UNE-P customers to other service arrangements during the Uansidon

7 year.

AZDT also asserts that it was unable to transition its customers to alterative service

l l

9 : arrangements within the transition year because of Qwest's "inflexible negotiating positions which

10 let AZDT with no choice but to refuse to sign Qwest's non-negotiable form of TRRO

amendmen[_"29

AZDT also argues that, although Qwest now characterizes AZDT's conduct in continuing to

13 place new UNE-P orders as a clear-cut violation of the TRRO, Qwest's own attorneys were not

14 comfortable enough to advise Qwed that it was no longer obligated to provision new UNE-P orders

15 until May 2007- According to AZDT, this shows that there was "plenty of room for good faith

16 : disagreement" on that issue."

AZDT also characterizes as "flawed" Qwest's argument that a failure to order a true-up to the

18 resale rate for the post-transition-year period would discriminate against CLECs who transitioned to

19 QPP or to resale services with the expectation that UNE-P would be unavailable. According to

20 AZDT, providing AZDT a different QPP rate would not be discriminatory because AZDT's primary

21 business isreselling PAL, whileQwest's other CLEC customerspurchase residential and commercial

22 lines rather than PAL. AZDT states that Qwest failed to provide any evidence that another CLEC

23 ; whose primary business is reselling PAL had agreed to pay Qwest's resale rate or had paid that resale

24 ; rate. AZDT states that the evidence only shows that one other PAL reseller entered into a QPP

25 1 agreement rather than converting to resale. According to AZDT, Qwest wants the Commission to

26 f assume that there is another PAL reseller who would be discriminated against if Qwest is not

28
z9 AZDT Post-Hearing Br. at 22.
so 14
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1 permitted to backfill AZDT, AZDT asserts that there is no evidence that would allow the

Commission to reach that conclusion. AZDT also states that Qwest has conceded that AZDT is not

3

4

similarly situated to CLECs who have signed QPP agreements and that Qwest is not required to treat

a CLEC who has signed a QPP agreement the same as a CLEC who has refitsed to sign a QPP

5 agreement. Because AZDT, as a PAL reseller, is "not in the same business as a reseller of business

6

7

or residential lines," AZDT argues, "Qwest would not be discriminating against other CLECs" if the

post-transition-year backfilling is disallowed." According to AZDT, Qwest's anti-discriminaion

8 'E argument is a "classic red herring"-motivated by Qwest's fear that if no true-up is ordered in this

9 ; matter, other CLECs may demand the same treatment as AZDT-and should be ignored.

AZDT states that the parties' conduct is immaterial because the Commission lacks the legal

l l authority to allow Qwest to backfill AZDT for any period after the transition year. In the event that

12 the Commission determines that the parties' conduct is relevant, however, AZDT asserts that Qwest's

13 conduct should preclude it from being allowed to backfill AZDT for this period.

AZDT first argues that Qwest is stopped by its conduct from backfilling for a higher rate

15 than the rate billed to and accepted iron AZDT because Qwest continued to provide AZDT with

16 UNE-P services for its embedded customers, accepted new UNE-P orders from AZDT until May

17 22007 billed for the services to embedded and new customers at the UNE-P rate, and accepted

18 : AZDT's payments at the UNE~P rate. AZDT asserts that Qwest should have billed AZDT at the

19 resale rate alter the transition year ended because Qwest testified that UNE switching did not exist

20 after the effective date of the THRO and that AZDT actually was purchasing reside services, which

21

22

23

24

25

26

are included in the ICA. AZDT disputes Qwest's argument that it could not unilaterally change the

way it was billing AZDT because of Qwest's abrupt change of position on accepting new UNE-P

Qorders in May 2007- AZDT asserts that Qwest's change of position in May 2007 shows that Qwest

'did not need an ICA amendment to begin billing AZDT at the resale rate. AZDT also does not accept

Qwest's assertions that there was ambiguity concerning whether the TRRO allowed new UNE-P

orders and that Qwest continued to accept new UNE-P orders because it was being pro-competitive

Id Z( 24.
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2

3

4

and honoring the existing ICA. Ultimately, AZDT argues, Qwest's conduct shows that Qwest had

the ability to unilaterally change how it billed AZDT for switching services and that its continued

provision of switching services at UNE-P pricing was voluntary and binding and precludes Qwest

from backfill ing AZDT.

5 Next, AZDT asserts that Qwest's bad faith negotiating tactics preclude i t from backfilling

6 AZDT. AZDT states that Qwest took inflexible positions during negotiations, which left AZDT with

7

8

9

10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

no choice but to refuse to sign Qwest's ICA amendment. Specifically, AZDT asserts, Qwest made no

effort to tailor the QPP product or its rates to the needs of a PAL reseller like AZDT, although Mr-

Bade had repeatedly told Qwest that QPP was not viable for AZDT because of the rates, Qwest

;refused to offer AZDT an alternative arrangement other than QPP, Qwest took the position that the

"plus $l" rate was non-negotiable, and Qwest never proposed an ICA amendment that did not

'include backbiiiing." AZDT requests that the Commission consider Qwest's negotiating tactics in

determining whether AZDT, Qwest, or both are at fault. AZDT also argues that, to the extent the

Commission weighs the equities, Qwest should be held accountable for choosing to continue

providing UNE-P services and to continue accepting new UNE-P orders when, by its own admission,

3 it was not legally obligated to do so.

AZDT also states that it is willing to sign an ICA amendment obligating it to pay Qwest's

resale rate prospectively and that it informed Qwest of this by letter in March 2008 and at hearing.

AZDT explains that it is willing to do this now because it has migrated so many of its customers to

lower cost canters. AZDT explains that it began to migrate its customers in July 2007, alter the

Covad Order rejected the theory upon which AZDT had previously, and rightfully, relied .

= AZDT ds argues that Qwest should be precluded from backfilling because it failed to avail

itself of opportunities to resolve the parties' dispute. AZDT asserts that Qwest exacerbated the

backfilling issue by continuing to provide switching services at UNE-P pricing, by failing to provide

notice to terminate the ICA, and by failing to follow through with a dispute resolution procedure

26

27

28

3 Hz We note that AZDT also included 'm its Post-Hearing Brief language related to AZDT Issue 17, which was determined
8 not to be properly before the Commission under § 252 because it had not been raised in either the petition or response.
. The language essentially had to do with the profitability and viability of AZDT's operations. This portion of AZDT's
' argument has been omitted.
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AZDT states that

I initiated by Qwest in March 2006. According to AZDT, if Qwest had invoked the ICA termination

2 provision, this arbitration would have occurred much sooner, possibly even two years sooner, thereby

3 minimizing the backfilling liability at issue. AZDT do asserts that Qwest should have followed

4 with the ICA dispute resolution process that it initiated in March 2006.

5 Qwest's claim that AZDT denied Qwest's request for dispute resolution is "demonstrably wrong,"

6 8 AZDT designated Mr. Bade as its representative for purposes of negotiations, and the parties actually

7 3 engaged in negotiations, including a June 6, 2006, conference call between Mr. Hansen and Mr.

8 3 Bade. AZDT also asserts that, although Qwest refused AZDT's suggestion that they wait to resolve

9 flue dispute until after the Coved litigation and that Qwest provide AZDT with UNE-P services in the

10 meantime, that is precisely what Qwest did. AZDT states that Qwest chose not to invoke arbitration

l l it had made a legal determination that arbitrating with AZDT in 2006, after the Covad

12 8!Decision, would likely result in an order for Qwest to continue providing UNE-P services at TELRIC

as

13 apricing- AZDT states that this strategic decision by Qwest resulted in no ICA amendment

14 negotiations from June 2006 to July 2007, when the Covad Order was issued. AZDT argues that

IS ;Qwesl's choice to forgo its opportunities to resolve its issues with AZDT sooner must be taken into

16 account in resolving thebackfilling issues.

17 Staffs Position

Staffs position is that AZDT is obligated to pay Qwest post-transition-period rates for the

19 post-transition-year period. Staff states that the parties do not have an alternative arrangement in

20 place, as there was clearly no meer of the minds. Staff ds states that dloMng Qwest to backfill

21 EAZDT would not be retroactive ratemdcing, as there is no indication that AZDT had a reasonable

22 Z expectation that it could continue to obtain UNE-P at existing rates after the TRO and TRRO or even

23 the Covad Decision, which required an expedited rate hearing to determine 'just and reasonable

24 rates" under the FCC's new pricing standard. In addition, Staff states that AZDT knew from

25 ; communications with Qwest that it could choose either resale or QPP to obtain wholesale service in

26 the fixture. Thus, according to Star AZDT was on notice from the start that its rates would increase

27 5 to one of those levels. Staff states that the recordestablishes that Qwest waited until the Covad Order

28 'because AZDT was relying at least in part on the Coved Decision in not entering into an ICA
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, amendment. Staff states that it is inappropriate for AZDT to have used the Coved litigation as a

2 8 reason to delay and then to assert that it is being subjected to retroactive ratemaking.

1

3 Staff also states that the Covad Grder found that the Commission could not address § 27 l

4 network elements and rates in an arbitration and that, although the Coved Order is being appealed,

5 . the Commission must abide by it unless and until it is overturned. Staff states that because the

6 parties' ICA contains the reside rate approved by the Commission, and the record establishes that

7 AZDT has elected the resale option rather than QPP, Qwest's position that the resale rate should

8 apply for the post-transition-year period is reasonable.

9 Staff also argues that absolving AZDT of its liability in this case would only encourage

10 carriers to delay in implementing fixture changes of law, in the hope that they could avoid adverse or

11 unfavorable consequences.

12 Finally, Staff states that the Commission should ameliorate the impact of the backfilling upon

13 ; AZDT because the dispute has gone on for some time, the amounts at issue are not insignificant, and

14 Qwest shares some responsibility for the delay. Staff states that the Commission should require

15 Qwest to flow AZDT to pay the agreed upon outstanding amounts over a long period of time so as to

16 , avoid financially imperiling AZDT.

17 Resolution

18

19

20

21

22

. &

23

24

25

26

27

28

The ICA amendment to be executed by Qwest and AZDT should include language allowing

Qwest to backfill AZDT for the difference between the UNE-P rates AZDT paid and Qwest's resale

rates for the services provided to AZDT from March ll, 2006, to the present. The ICA amendment

should also include language allowing AZDT to pay the backf il l ing amount in equal periodic

installments, without interest, over a period of 29 months, which is approximately equivalent to the

period from March ll, 2006, to the elective date of this Order. This is the best means to bring the

parties into compliance with the requirements of the THRO without unduly punishing either one of

them for their joint delay in implementing the TRRO, which lasted far longer than it should have due

t() the actions of both parties.

1 In its Post-Hearing Brie£ AZDT directly challenges the Commission's legal authority to order

a true-up for the post-transition-year period. AZDT states that such authority could come only from
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I g the TRRO itself or from an agreement between AZDT and Qwest. AZDT does not cite any legal

authority for this argument. Nor is this argument consistent with AZDT's prior position in its

3 Response and at hearing that the Commission had jurisdiction to arbitrate this dispute and the true-up

4 issues." We note that AZDT's raising this argument in its Post-Hearing Brief has placed Qwest and

5 Staff at something of a disadvantage because they were not afforded an opportunity to evaluate and

6 respond to it. If we believed that the law necessitated a finding in AZDT's favor based on this

7 argument, we would be inclined to allow for additional hearing, brief ing, or oral argument

8 specifically on this argument. Howev er,  as we disagree wi th AZDT's posi t ion as to the

9 3 C0mmission's lack of authority to resolve this issue, and believe that the argument must be resolved

in this D¢¢isi0>," we address the Commission's authority here-

12

13

14

15

16

17

18

The Commission is cognizant that, under the Covad Order, it does not currently have the

authority either to impose § 271 requirements into leAs or to set the prices for § 271 elements and

that mass market local circuit switching is now regulated by the FCC under § 271- However, as the

court recognized in the Covad Order, State Commissions have the authority to enforce 1CAs and to

s resolve open issues by imposing conditions that meet the requirements of § 251." The FCC has

determined that, in addition to their express authority to mediate, arbitrate, and approve ICAS under §

252, State Commissions have inherent authority to interpret and enforce existing ICAs.36 The FCC

has also determined that State Commissions have authority to review and approve agreements that

19 ; resolve disputes between ILE Cs and CLECs over bi l l ing or other matters, so long as those

13 We note that AZDT had a very differer position on the Commission's authority in its Response, in which it stated
21 i that "AZDT also does not object to this Commission exercising its jurisdiction to arbitrate the disputes between the

parties," (AZ.DT's Response at 1), and that "(l) the time~up issue is within the scope of the instant arbitration, (2) the
Commission bas jurisdiction to arbitrate the true-up issue .. _ ,
to address all issues currently padding before it in this arbitration rather than address only the TRO and TRRO issues 'm

23 this arbitration which reserving the true-up issues for separate proceedings before the Commission," (Id. at 3-4). At
herring, AZDT agreed that the pemrissibility of backfilling at the resale rate for the post-transition period was an

24 :appropriate issue to be arbitrated before the Commission. See Tr. at 12, line 15 through Tr. at 17, line 4, Tr, at 23, lines 7-
10. AZDT apparently believed both Ar the time of its Response and Ar hearing the the Commission had authority to

25 eMpru»N§'uue~w issuestluoughthisarbitration-. . . . . . .
Because AZDT s argument suggests that the Commission lacks subject matter pnrrsdrctrort, rt must be addressed. Lack

of subjazt matter jurisdiction may be raised at any time and may not be waived or avoided by the parties' acquiescence.
See In re 8axta*'.s' Engle, 22 Ariz.91, 99 (l920).
" 496 F. S"w- 2d at 1077.
36 Starpower Cormnunications, LLC Petition for Preemption of Jurisdiction of the Virginia State Corporation
Commission Pursuant to Section 2S2(eX5) of the Telecommunications Act of 1996, 15 F.C.C.R. l 1277, H279-80 (2000)
(Memoorandlmtr Opinion and Order).
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1 agreements also contain ongoing obligations relating to §25 l(b) or (c).37

i it is clear that the ICA amendment at issue contains ongoing obligations relating to the

3 , provision of reside services, which are governed by § 25I(b) and (c), and that the ICA amendment

4 thus falls under the Commission's jurisdiction. It is equally clear that the Commission is being asked

5 to resolve a dispute that requires it to interpret and enforce the parties' existing ICA, something

6 which the Commission has inherent authority to do. Thus, we have the authority to resolve the issue

7 and to determine, under the existing ICA, whether and to what extent a true-up for the post-transition-

2

9

8 .year-period services is appropriate.

Although the FCC was silent in the THRO concerning what was to occur if a CLEC did not

10 transition its embedded UNE-P customers by the end of the transition period and clearly did not

anticipate that any new orders for UNE~P service would be placed or accepted after the effective date

12 of the TRRO, it would be wholly inconsistent with the FCC's obvious intentions if we were to allow

13 = AZDT to escape a true-up for the services received during the post-transition-year period. With the

TRRO, the FCC forbade CLECs to continue obtaining UNE-P services at TELRIC prices. Allowing

I5 9 AZDT to avoid a true-up for the services received alter the transition year, which AZDT ordered as

16 UNE-P and for which it was billed at UNE-P prices, both in violation of the TRRO, would effectively

14

17 approve AZDT's having obtained UNE-P services at TELRIC prices for years after the FCC forbade

18 that in the TRRO. Such a result would illustrate the FCC's purposes in adopting the TRRO and

20

19 would reward AZDT for its noncompliance.

In the TRRO, the FCC declared in no uncertain rems that in the absence of an alternative

21 arrangement for the continued provision of UNE-P, new orders for unbundled mass market local

22 3circuit switching were no longer available as ofMarch ll, 2005, and no orders for unbundled mass

23 market local circuit switching were available as of March ll, 200698 As the parties did not enter into

24 ; an alternative arrangement for the continued provision of UNE-P, the inescapable result is that, as

25 2 Qwest has asserted, AZDT would not have been purchasing UNE-P services after March ll, 2006,

26

27

28

37 Qwest Communications lntemational Inc. Petition for Declamatory Ruling on the Scope of the Duty to File and obtain
Prior Approval of Negotiated Contractual Arraxugements Under Section 252(aXl), 17 F.C.C.R. 19337, 19342-43 (2082)
(Memorandum Opinion and Order).
as See TRR011226-28; 47 C.F.R. §51.319<d><2xim.
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1

2

3

4

regardless of the fact that it was placing new orders for UNE-P services, regardless of Qwest's

continued billing for services at UNE-P rates, and regardless of Qwest's misguided decision to

continue taking new orders for UNE-P services until an ICA amendment was entered (ultimately only

Hmm May 2007). Because the services obtained by AZDT after March 10, 2006, could not have been

5

6

7

8

9

10

11

13

14

15

UNE-P services, regardless of what the parties may have been calling them at the time, it is necessary

to determine what they were. For that, we must look to the parties' ICA. The parties' ICA authorizes

AZDT to purchase resale services from Qwest and, absent the no-longer-available UNE-P services,

does not provide another means for AZDT to receive the services that it did. Therefore, that is

precisely what AZDT did-purchase resale services-whether it was aware of it at the time or not.

As a result, the price that AZDT must pay for those services is the resale rate authorized under the

parties' ICA and already approved by this Commission.

This conclusion is consistent with the FCC's statement that the "plus $l" rate was intended ro

"mitigate] the rate shock that could be suffered by [CLECs] if TELRIC pricing were immediately

eliminated for these network elernents,"39 which strongly indicates that the FCC believed the price to

.be paid alter the transition year would be higher than either the TELRIC price or the "plus $l" rate.

16 In the absence of mandatory TELRIC pricing, mandatory default transition-year pricing, or a

17

18

19

20

21

22

23

24

negotiated alterative service arrangement such as QPP, what remains for Qwest and AZDT is the

ICA's resale pricing. Logic dictates that the FCC believed that alternative arrangement pricing

(whether through a negotiated alternative service arrangement or a migration to other services

available per an ICA) would apply alter the transition period. Nothing else woad be consistent with

the FCC's intention to eliminate TELRIC pricing for UNE-P and the FCC's apparent belief that an

interim reduced rate (the "plus St" rate) was necessary to mitigate rate shock. Our conclusion that

f the resale rate, the only available alternative arrangement rate in this matter, applies is also consistent

with those of at least two other State Commissions that have considered the issue, both of which

25 determined that ILE Cs wereentitled to receive alterative arrangement rates for former UNE services

26 rewoacxive to March ll, 2006.40

" Tkno 1228-
to See, Ag, Order Establishing Generic Docket to Consider Change-of-Law to Existing Intercormecxion Agreements,
2006 Miss. PUC LEXIS 680 al *52-53, *59-61 (October to, 2006) (funding that all [LEC was entitled to the rates
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applicable to alternative arrangements ordered by CLECs, retroactive to March ll, 2006), Order Nos. U-28131 and U-
22356, 2006 LB. PUC LEXIS 250 8 *6, *45 (July 25, 2006) (fimii/\8 trait the new rates applicable to delisted UNEs are
retroactive to the date the transition period ends, even if the ICA amendment including Men isn't effective until later).
41 See Decision No. 66949 at 51 (April 30, 2004) (finding, among other things, that Qwest had impermissibly
discriminated against other CLECs and harmed competition in Arizona by providing discounts and escalation procedures
to Eschelon Telecom, inc. ad lvlcLeodUSA, Inc.). AZDT should have been aware that Qwest had good reason to be
concerned about discriminatory conduct toward CLECs, as AZDT entered an appearance in the matte' that led to

Decision No- 66949.42 AZDT proposed several means of lowering the rates, including classifying PAL as residential or classifying PAL as a

third category.
o Tr.at4l2,  l ines 1-25.

C a s e  2 2 0 8 - c v - 0 2 0 0 7 - D K D F i l e d  1 0 / 3 1 / 2 0 0 8 P a g e  4 6  O
D E C I S I O N  n o .  f - 8 9 6 0

D o c u m e n t  2 - 3
45

I
I

l
l

DOCKL ii NO. T-0l 05 I B-07-0693 ET AL.

1

2

3

4

5

6

Al though i t  is  not necessary for our decision,  we also note that we are not persuaded by

AZDT's argument that Qwest's nondiscrimination argument is mere posturing.  Qwest's argument in

this regard appears to be that AZDT and the other CLECs receiving UNE-P services were in the same

position when Qwest began negotiating the QPP in anticipation of the elimination of UNE-P services

;by the FCC and that AZDT's status as a PAL resel ler did not meri t  special  pricing for AZDT.  The

evidence establishes that the mass market local circuit switching services and timctionality purchased

7 b y  A Z D T f o r  PAL were  t he  same as  t hose purchased by CLECs that are not PAL resel lers. T h u s ,

8

9

1 0

11

12

13

14

cont rary  t o  AZDT's  asser t i ons,  i t  was not  i nappropr ia te  f o r  Qwest  t o  compare i t  t o  t he  o ther  Ar i zona

'CLECs,  and i t  i s  arguable that  Qwest  would have been d iscr im inat ing against  those other CLECs i f  i t

g l ad  p rov i ded  spec ia l  p r i c i ng  t o  AZDT f o r  t he  same serv i ces  and  f unc t i ona l i t y  j us t  because  AZDT i s

p r i m a r i l y  a  P A L  rese l l e r . "

W e a l so  no t e  t ha t  wh i l e  t he  ev i dence  es t ab l i shes  t ha t  Qwes t  t ook  an  i n f l ex i b l e  nego t i a t i ng

:pos i t i on  regard ing the ava i l ab i l i t y  o f  d i scounts  f o r  t he  serv i ces that  AZDT purchases f rom Qwest  f o r

PAL,  the ev idence a lso estab l i shes that  AZDT i t se l f  t ook an in f l ex ib le  negot ia t i ng pos i t i on regard ing

15 the prices that i t  was wi l l ing to pay for those services.  The parties were at an impasse from the

16

17

18

beginning because Qwest  wou ld  accept nothing other than QPP or resale p r i c i n g ,  a n d  A Z D T  w o u l d

accept nothing other than discounted r a t e s  f o r  P A L . " Mr- Bade's wil l ingness to travel long distances

t o  m e e t  w i t h  Q w e s t  r e p r e s e n t a t i v e s  d o e s  n o t  c h a n g e  t h e  f a c t  t h a t  h i s  n e g o t i a t i n g  p o s i t i o n  w a s

19 inflexible. W e also  have some concern  about  the  s incer i ty  o f  M r .  Bade 's  negot ia t ing  posture

2 0

2 1

regarding the May 2006 redline version of the ICA amendment,  as Mr.  Bade initial ly testi fied that i t

was merely a "negotiating device" that he did not expect to be signed,43 and AZDT subsequently

2 2

2 3

2 4

2 5

2 6

2 7

2 8

3

8
¢
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I ~argued that it was never meant to be executed.44 As both AZDT and Qwest created the impasse that

2 they quickly reached in their negotiations, and both failed to take action to bring the impasse to an

3

4

6

7

8

9

10

12

13

14

end earlier through dispute resolution, arbitration, or any other means, it would be unreasonable to

order that Qwest alone should suffer the consequences.

Regarding AZDT's argument that estoppal should apply to keep Qwest from collecting the

tn1e~up, we note that AZDT could not have reasonably relied on Qwest's billing at the UNE-P rate as

an indication that AZDT would never be required to pay Qwest anything other than the UNE-P late.

To the contrary, AZDT was aware before the TRRO became effective that the THRO called for a

tn1e~up and eliminated UNE-P services at TELRIC pricing. In light of that, and Qwest's repeated

assertions that a time-up would be required, any belief by AZDT that a true-up would not ultimately

be demanded by Qwest was unreasonable and therefore not a basis for success on its estoppels

argument. We also note that it would be inappropriate to adopt AZDT's argument that Qwest's

allowing the status quo to continue pending the outcome of the Covad litigation merits estoppels when

it was AZDT that originally suggested that the status quo be maintained pending the outcome of the

15 ; Covad litigation.

Finally, we note that AZDT's argument that Qwest's failure to take action to resolve the

17 dispute earlier should result in disallowing Qwest a true-up also must fail. As noted above, AZDT

18 E was equally responsible for the delay in resolving the parties' dispute. Like Qwest, AZDT had an

19 5 opportunity to issue a notice of termination for the ICA. Also, like Qwest, AZDT had an opportunity

'20

21

to invoke arbitration after its own March 2005 request for negotiations. Because both parties caused

the delay, it would be inappropriate to hold only Qwest responsible.

Consequently, for the foregoing reasons, we adopt Qwest's proposed language for ICA §

23 5. I .I .5, modified by adding language allowing AZDT to pay M backfilling amount in equal periodic

24 installments, without interest, over a period of 29 months.

i

AZDTPost-Hearing Br. at 19.
Case 2:08-cv-02007-DKD Document 2-3
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o ».est's Proposed Language AZDT's Proposed Lam age
3.1.6.3 Retirement of Copper Loops or Copper
Subloops and Replacement with FTTH/FITC
Loops. In the event Qwest decides to replace
any copper loop or copper Subloop with a
FITH/FTllC Loop, Qwest will: (i) provide
notice of such planned replacement on its web
site (www.qwest.com/disclosures), (ii) provide
by e-mail notice of such planned retirement to
CLEC, and (iii) provide public notice of such
planned replacement to the FCC. Such notices
shall be in addition to any applicable state
Commission notification tl\at may be required.
Any such notice provided to the FCC shall be
deemed approved on the ninetieth (90"') Day
after the FCC's release of its public notice of
the filing, unless an objection is tiled pursuant
to the FCC's rules. In accordance with the
FCC's rules: (i) a CLEC objection to a Qwest
notice that it plans to replace any copper Loop
or copper subloop with a FTTH/Fl'llC Loop
shall be filed with the FCC and served upon
Qwest no later than the ninth (9"') business day
following the release of the FCC's public notice
of the tiling and (ii) any such objection shall be
deemed denied ninety (90) Days after the date
on which the FCC releases public notice of the
tiling, unless the FCC mies otherwise within

that period.

3.1.6.3 Retirement of Copper Loops or Copper
Subloops and Replacement with FITH/FITC
Loops. In the event Qwest decides to replace
any copper loop or copper Subloop with a
FTllH/FTTC Loop, Qwest will: (i) provide
notice of such planned replacement on its web
site (www-qwest.com/disclosures), (ii) provide
by e-mail and certified mail notice of such
planned retirement to CLEC, ineludiiag
• | | ¢ l \

. '.

I rtI 1I \
7

|

(iii) provide public notice of such planned
replacement to the FCC. Such notices shall be
in addition to any applicable state Commission
notification that may be required. Any such
notice provided to the FCC shall be deemed
approved on the ninetieth (90*> Day tier the
FCC's release of its public notice of the filing,
unless an objection is tiled pursuant to the
FCC's mies. In accordance with the FCC's
mies: (i) a CLEC objection to a Qwest notice
that it plans to replace any copper Loop or
copper subloop with a FITH/FITC Loop shall
be filed with the FCC and served upon Qwest
no later than the ninth (9"') business day
following the release of the FCC's public notice
of the filing and (ii) any such objection shall be
deed denied ninety (90) Days after the date
on which the FCC releases public notice of the
tiling, unless the FCC mies otherwise within
the r id .

I
l

10

13

12

l l

15

14

3 .

The parties have proposed the following ICA amendment language related to this issue :
4

2

9

6

8

7

5

l

I

Issue III: Whether the form of TRRO Amendment to be executed by Qwest and AZDT should
include language requiring Qwest to provide notice of copper loop replacements to AZDT by
certified mail, rather than by electronic mail.

»=_

4
J /

DOCKI:1 no. T»0105lB-07-0693 ET AL.

16

17

18

19

20

21

22

23

Qwest's Position

Qwest states that AZDT's request for notification by certified mail is not required by law, is

E unreasonable, and should be denied. Qwest points out that the Commission recognized in the Coved

24 Decision that Qwest's proposed copper-loop-retirement notice provisions complied with applicable

25 requirements andadopted them.

According to Qwest, what AZDT seeks is a special, expensive, manual process requiring

The boldface is added to emphasize the differences. Thestricken language isstrickenbecause the parties reached an

26

27 45

-_ agreement on this portion of the issue at the time of the hearing, and it is thus no longer in dispute. The ponies did not
- provide a copy of the language on which they agreed.

Case 2:08-cv-02007-DKD
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l Qwest to send AZDT notice by certified mail rather than e-mail because Mr. Bade periodically has

2 j trouble receiving e-mails. Qwest states that this is not sufficient justification for a requirement that

3

4

Qwest provide CLECs notice by certified mail, which is a time-consuming, more expensive process

that would be burdensome and is not required by the FCC or this Commission.

5 AZDT's Position

7

8

AZDT states that it inserted into the draft [CA amendment language that would require Qwest

to provide specific notice of which loops wouldbe impacted when Qwest replaced a copper loop with

a f iber loop and to provide notice by certified mail as well AZDT states that Qwestas e~maiL

9 3 originally objected to the content of the notice requested by AZDT, but that the parties have resolved

10 that issue. Thus, the only remaining issue is the method by which notice is to be provided.

AZDT asserts that notice should be provided by certified mail to ensure that AZDT is aware

12 3of any copper loop replacements. AZDT states that Mr. Bade receives numerous e-mails from Qwest

13 and has not always received e~rnails that Qwest has sent. Mr. Bade wants to be sure that he has

14 3 adequate notice because he believes that the copper loop replacements will affect AZDT's customers.

15

16

AZDT asserts that e-mail is not suiicientiy reliable and that the issue should be resolved in a manner

that best ensures that notice is actually received, not in the manner that is the easiest and cheapest for

17 2 Qwest.

18 Staff's Position

Staff states that Qwest made a significant concession on this issue at hearing by agreeing to

20 L identify the circuits impacted by any copper loop replacements and to provide that information to

21 ; AZDT. Staff believes that the provision of this information in an electronic form should be

22 acceptable.

23 Resolution

The ICA amendment should not include language requiring Qwest to provide AZDT notice of

25 copper loop replacements bycertified mail.

Although we understand that e-mail is not a perfect means of communication, we also believe

27

28

that the record suggests AZDT's problems with receiving e-mails may be at least partially of its own

creation and, in any event, are within its control. For example, the record establishes that Mr. Bade

Case 2:08-cv-02007-DKD Document 2-3
48
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l -used at least three different e-mail addresses during the period of the parties' dispute, that he has used

2 all of them to receive e-mail from Qwest at one time or another, and that he is well aware that he has

3 problems with e-mail periodically. (Tr. at 362, line 23 through Tr. at 363, line 3, Tr- at 409, lines 8-

4 224.) Because Mr. Bade lows that he has periodic problems receiv ing e-mail, Mr. Bade should

5 either take action to correct those problems or be vigilant in checking the other means of notice

6 ; provided by Qwest, which include notices posted on Qwest's website and public notices filed with

7 8 and then released by the FCC.

8 The TRO clarified that, prior to retiring any copper loop or copper subloop that has been

9 replaced with a fiber-to-the-home loop, an ILEC must provide notice of the retirement in accordance

10 8 with the FCC's regulations.46 The FCC's regulations have since been amended to also require notice

l  l when a copper loop or subloop has been replaced with a f iber-to-the-curb loop." The FCC

12 regulations now require compliance with the network disclosure requirements set forth in 47 U.S.C. §

13 ,25I(C)(5)» which imposes a duty to provide "reasonable public notice of changes"; 47 C.F.R- §§

14 ' 51.325 through 5 l .335, and any applicable state requirements." The requirements for the methods of

15 notice are found in 47 C.F.R. § 51.329, which allows an ILEC either to (1) file a public notice with

16 inc FCC or (2) provide public notice through industry fore, industry publications, or the ALEC's

If the ILEC chooses the second opt ion,  the ILEC do must f i le a17 publicly accessible website.

18 certification with the FCC that identifies the proposed changes, states that public notice has been

19 made in compliance with the FCC regulations, and states where and how the change information can

20 be obtained. The FCC does not require ILE Cs to provide notice directly to individual CLECs, such

21

22

§ as through the e-mails that Qwest has been providing.

In light of the fact that Qwest's notice provisions comply with the FCC's requirements, as the

23 Commission has previously determined in the Coved Decision, and the evidence suggesting that

24 AZDT may have contributed to its e-mail problems through using multiple e-mail addresses and is

25 well aware that the e-mail problems exist, it is not appropriate ro require Qwest to provide notice via

26 .certified mail. AZDT is responsible for ensuring that any problems with the reliability of its e-mail

27

28

46 TRo'g2s1.
47 See 47 c.F.1L §51.3 l9(ax3xivxA) and (B).
"  1 4

Case 2:08-cv-02007-DKD Document 2-3
. 49

Filed 10/3t/2008 Page 50 of
DECISION no. 98460 5

=i
x

E



9 1,: 1
T _I

DOCKET' I..5 T-0105 l B-07-0693 ET AL.

1

2

3

system are addressed and should not expect others with whom it has business dealings to make

special accommodations because it apparently has not yet done so. Qwest is responsible for ensuring

that it complies with the FCC's requirements for providing reasonable notice, and the evidence

indicates that it has done so.4

6 érnodified to reflect the parties' agreement, reached during the

Thus, for the foregoing reasons, we adopt Qwest's proposed language for ICA § 3.1.6.3,

pendency of this matter, as to the

7 contents ofthe notice.

* * * * * * * * *
*

Having considered the entire record herein and being fully advised in the premises, the

10 = Commission Ends, concludes, and orders that:

FINDINGS OF FACT

13

On December 17, 2007, Qwest filed with the Commission a Petition for Arbitration

under §252(b) and A.A.C. R14-2-l505. In its Petition, Qwest requested that the Commission resolve

14 issues related to the ICA between Qwest and AZDT, which Qwest asserted derived from AZDT's

15 refusal to enter into an ICA amendment that would implement changes mandated by the TRRO and

16 347 c.F.R. §51.319(d)-

20

21

22

26

27

Also on December 17, 2007, Qwest filed a Complaint against AZDT based on the

18 ~same set of facts, The Complaint matter has not been consolidated with this matter.

On January 14, 2008, a joint procedural conference was held in this matter and the

Complaint matter. During the procedural conference, Qwest and AZDT were directed to tile briefs

regarding Qwest's authority to petition for arbitration under § 252 arid the applicability of the § 252

timelines in this matter. Staff was also requested to file such a brief.

On January 17, 2008, AZDT filed its response to Qwest's Petition.

On January 28 and 29, 2008, Qwest. AZDT, and Staff filed their briefs.

On January 31, 2008, a Procedural Order was issued ordering that Qwest had the

authority to petition the Commission for arbitration under §252(b)(l), that this matter could proceed

before the Commission, and that the hearing in this matter would commence on February l l, 2008.

7. On January 31, 2008, Qwest tiled a Request for Procedural Conference.

Case 2:08-cv-02007-DKD Document 2-3 Filed 10/31/2008 Page 51
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1

3

4 10.

On February I, 2008, a ProceduralOrder was issued scheduling a joint procedural

2 conference in this matter and the Complaint matter for Febnrary 6, 2008.

On February4, 2008,Qwest filed a Motion for Requested Relief

On February 6, 2008, a joint procedural conference was held in this matter and the

Complaint matter. As a result, a Procedural Order was issued in this matter later that day vacating

the February ll, 2008, hearing date, directing AZDT and Staff to tile responses to the Motion for

7 Requested Relief; requiring Qwest to tile a reply to those responses, and suspending the timeline

5

6

10

11

8 under § 252 for 45 days.

9 ll. On February 22, 2008, AZDT filed its Opposition to Qwest's Motion for Requested

Relief and Staff filedits Comments on Qwest's Motion for Requested Relief

12. On February 29, 2008, Qwest tiled aReply in Support of its Motion for Requested

to Relief

13 13. On March 27, 2008, a Procedural Order was issued scheduling oral argument in this

14 matter for April 17, 2008, stating that the oral argument would be changed to an evidentiary hearing

15 if either Qwest or AZDT stated that it desired to present testimony, and requiring Qwest and AZDT

16 to make certain filings.

17 14. On March 31, 2008, Qwest filed a Motion requesting to have the oral argument moved

18 to April 16, 2008. This Motion was granted by a Procedural Order issued on April 1, 2008.

15. On April 3, 2008, AZDT filed a Statement of Issues in Dispute and Request to Present

20 Testimony ("Statement of Issues in Dispute") along with updated ICA amendment language, and

21 1 Qwest tiled a Statement Regarding Lack of Material Issues of Fact along with copies of requested

22 'PUC orders.

16.

19

23 j On April 4, 2008, a Procedural Order was issued requiring that the oral argument

24 scheduled for April 16, 2008, proceed as an evidentiary hearing, with oral argument to be provided as

25 to legal issues.

26 3 On April 9, 2008, AZDT filed a Motion to Continue requesting that the evidentiary

27 healing be moved to May 1, 2008, due to a scheduling conflict with the parallel arbitration

28 proceeding before the Colorado PUC. This Motion was granted by a Procedural Ollder issued on

; Case 2:08-cv-02007-DKD Filed 10/31/2008 Page 52 of 39,460
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l April 10, 2008, which also extended the Commission's timeframe by 30 days .

18. On April 28, 2008, Qwest tiled a Motion in Lirnine.

19. On May l, 2008, the evidentiary hearing commenced at the Cormnission's offices in

4 Phoalix, Arizona, with a duly authorized Administrative Law Judge of the Commission presiding as

5 Arbitrator. Qwest, AZDT, and Stab appeared through counsel, and testimony was obtained from

6 Qwest witnesses Mr. Easton and Mr. Christensen. At the hearing, Qwest's Motion for Requested

7 Q Relief was denied, Qwest's Motion in Liming was denied, and the Arbitrator announced that Issues

8 i 16, 17, and 18 of AZDT's April 3, 2008, Statement of Issues in Dispute were not properly before the

9 i Commission under § 252 because they had not been raised in either the Petition or AZDT's

10 = Response. It was agreed that a second day of hearing was needed and should be held on May 7,

ll 1 2008, and that, rather than providing oral argument, the parties would submit closing briefs by May

i2 20, 2008. It was also agreed that the timeframe for the Commission's decision should be extended to

13 allow consideration of a Recommended Opinion and Order at the Open Meeting on July 29 and 30,

14 2008.

On May 5, 2008, a Procedural Order was issued scheduling the second day of hearing

16 2 for May 7, 2008, and extending the Commission's timeframe by 36 days.

21 _ On May 7, 2008, the second day of hearing proceeded at the Commission's offices in

18 Phoenix, Arizona, before the same Arbitrator. Qwest, AZDT, and Staff appeared through counsel,

19 and testimony was obtained from AZDT witness Mr. Bade. At the hearing, the parties were

20 requested to file a joint issues statement by May 14, 2008, arid closing briefs by May 20, 2008.

21 ; AZDT and Qwest were also asked to tile late-tiled exhibits.

22. On May 9, 2008, Qwest tiled a copy of its Application for Rehearing, Reargument or

23 Reconsideration of the Colorado PUC Decision, and AZDT f iled a copy of the Colorado PUC

24 Decision-

20.

On May 16, 2008, Qwest and AZDT tiled a Joint Statement of Issues in Dispute.

On May 20, 2008, Qwest, AZDT, and Staff each filed their briefs.

Section 252(b)(4)(A) limits the Commission's authority in an arbitration under §

28 3 252(b) to considering the issues set forth in the Petition and the Response.
Case 2208-cv-02007-DKD Filed 10/31/2008 Page 53 4,8960
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1 26. AZDT's Issues 16, 17, and 18 from its Statement of Issues in Dispute were not raised

2 'm either Qwest's Petition or in AZDT's Response.

27.3 The Commission has analyzed the issues presented by the parties and has resolved the

4 issues as set forth in the Discussion portion of this Order in accordance with the Telecommunications

5 ~Act of 1996.

6 The Commission hereby adopts the Discussion and incorporates the parties' positions

7 and the Colnlnission's resolution of the issues herein.

28.

Pursuant to A.A.C. Rl4-2-l506(A), the parties will be ordered to prepare and sign an

9 ICA amendment incorporating the issues as resolved by the Commission, for review by the

10 Commission pursuant to §252, as directed herein.

8 29.

CONCLUSIONS OF LAW

12 Qwest is a public service corporation within the meaning of Article XV of the Arizona

13 Constitution.

14

15

16

Qwest is a telecommunications carrier within the meaning of §§251 and 252.

Qwest is an ILEC within the meaning of §§ 251 and 252.

AZDT is a public service corporation within the meaning of Article XV of the Arizona

17 Constitution.

18

19

20

AZDT is a telecommunications carrier within the meaning of §§251 and 252-

AZDT is a local exchange carrier within the meaning of §§251 and252.

The Commission has jurisdiction over Qwest, AZDT, and the subject matter of the

21 Petition.

22 8.

23

24

25

26

27

AZDT's Issues 16, 17, and 18 from its Statement of Issues in Dispute were not

properly before the Commission under § 252(b)(4)(A) because they were not raised in either Qwest's

Petition or AZDT's Response.

The Commission's resolution of the issues pending herein is just and reasonable,

meets the requirements of the Telecommunications Act of 1996 and the regulations prescribed by the

FCC thereunder, is consistent with the best interests of the parties, and is in the public interest.

28
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IN WITNESS WHEREOF, ) BRIAN c. MCNEIL, Executive
Director of the Arizona Corporation Comrmsslon, have
hereunto set my hand and caused the official seal of the
Commission to be affixed at the Capitol, in the City of Phoenix,
this [9"'~ day of ,2008.

Q

_4
c. McB

E

Ne' | /
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ORDER

IT IS THEREFORE ORDERED that the Commission hereby adopts and incorporates as its

3 Order the resolution of the issues contained in the above Discussion.

5 and

IT IS FURTHER ORDERED that Qwest Corporation and Arizona Dialtone, Inc. shall prepare

sign an interconnection agreement amendment incorporating the terms of the Commission's

6 resolutions.

8

IT IS FURTHER ORDERED that the signed interconnection agreement amendment shall be

submittal to the Commission for its review within 30 days after the effective date of this Decision.

IT IS FURTHER ORDERED that this Decision shall become effective immediately.

BY ORDER OF THE ARIZONA CORPORATION COMMISSION.

c m Iz ref. , //#58/r
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l r Norman Curtright

4 Corporate Counsel

20 E. Thomas Road, 16th Floor

Phoenix, AZ 85012

602 630 2187 Direct

303 383 8484 Fax
norm.curtright@qwest.com

February 2, 2009 Qwest.
Spirit of Service"

Arizona Dialtone, Inc.
Thomas W. Bade, President
717 W. Oakland Street
Chandler, AZ 85226

RECEIVED

Subj act: Qwest's Back Billing

FEB 01, 2009

CHEIFETZ lANNITELLI
MARCOLINl,P.C.

Dear Mr. Bader

The back billings authorized by Arizona Corporation Commission Decision No.
70460 and provided for in the TRO/TRRO Amendment appear on the bill dated January
22, 2009. AZDT's account has been debited $760,969.00. Of that amount, $99,386.00 is
for the transition period, and $661 ,583 is for the post transition period.

You will find the back billing charges described as "Adjustlnents." Specifically,
please direct your attention to the portion of the bill for Account No. 480-940-5414 350B.
I have attached a copy of that page to this letter. Qwest has asked me to explain which
portions of the Commission's order relate to which adjustments, and to explain Qwest's
instructions for remitting payment.

The $99,386.00 adjustment is the back bill for the TRRO transition period.
AZDT has not challenged transition period back billing in its case at the district court.
The amount billed is the old UNE-P rate plus $1. That amount is due by February 22,
2009, alonglwith the regular charges to AZDT.

The $661 ,583.00 is the back bill for the post-transition period. It is the difference
between the resale and the UNE-P rate. Under the Commission's order, that amount may
be paid in 29 equal monthly installments without interest. Therefore, the monthly
payment due for this portion of the backfilling is $22,8 l3.21. The first installment is due
on February 22, 2009.

Qwest asks that payments for the back billed charges be made in separate
remittances, and separate from the other monthly payments. This process will enable
Qwest to apply the payments to the back billed balances for purposes of tracking AZDT's
retirement of these liabilities. Please send the separate check for the monthly installment
payments of the post-transition period bill to the attention of:



• Thomas W. Bade, President
Arizona Dialtone, Inc.
February 2, 2009
Page 2 of 2

Gabriele Sikkema
Qwest Communications
250 Bell Plaza, Rm 601
Salt Lake City, UT 84111

The payments for the other billings should be made to the location you normally use.

You will also see on die attached page of Account Adjustments that Qwest
debited, and then credited one-time charges, in the amount of $330,792.00 and
$330,791 .00, which add to $66l,583.00. Together, these adjustments net out to zero
charge, and may be ignored. These two debit adjustments were initially made to
accomplish the back billing for the post transition period, and were made in two parts
only because of system input limitations of the individual making the entries. Upon
review, we determined that presenting the post transition period bill in two entries was an
incorrect presentation of what was a single debit, so the debits were credited, and a single
charge of $661,583.00 was entered.

If you have questions about this matter please contact this office. Thank you for
your attentions to this matter.

Sincerely,

Norman G. Curtright

cc: Maureen Scott

heresy Dwyer
Glenn Hotchkiss
Reed Peterson
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ARIZONA DIALTONE INC
ATTN CARRIE RANGES
Bill Date: Jan 22 2009

For billing questions, call 1 800 559-0634
For service questions, hall 1 888 796-9087
Summary BIII

Account Adjustments
The detail listed below is provided as information only. The amount
has been included on the Summary Bill.

The $23.02 balance has been transferred to your 480940-5414 account.
Am num

Dec 19
Dec 19
Dec 19
Jan 20
Jan 21
Jan 21

One Time Charge
One `I1me Charge
One Time Charge
Credit for One Time Charge
Credit for One Time Charge
One Time Charge

33 0
99

33 0
33 0
33 0
661

r
r
r
I
I
I

7 9 2 . 0 0
3 8 6 . 0 0
7 9 1 . 0 0
7 9 2 . 0 0 -
7 9 1 . 0 0 -
5 8 3 . 0 0

Total Account Adjustments $760,992.02
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CHEIFETZ
IANNITELLI
MARCOLINI P.C.

Attorneys
www.cimlaw.com

STEVEN w. CHEIFETZ
CLAUDIO E. IANNITELLI
JOHN c. MARCOLINP
GLENN a, HOTCHKISS
SHALEEN D. BREWER"
JOHN J. SMALANSKAS-
auzz| L. SHINDLER
SUSAN LARSEN'
JAMIE c. EISENFELD'
JONATHAN M. LEVINE°
STEWART F. c;Ross"
ROMAN A. KOSTENKON*
MELANIE c. MCKEDDIE
MATTHEW A. KLOPP
SARAH E. LANE
CHASE E. HALSEY

DANIEL p. VELOCCI'l

February 13, 2009 OF COUNSEL
WALTER CHEIFETZ
MICHAEL E. BENCHOFF
JAMES J. BELANGER
ILENE H. cones*

VIA FACSIMILE - (303) 383-8484
(Original by U.S. Mail)

Norman G. Curtwright, Esq.
QWEST CORPORATIGN
20 East Thomas Road, 16"' Floor
Phoenix, Arizona 85012

Qwest Back Billing for Arizona

Dear Norm:

Your letter to Tom Bade dated February 2, 2009 has been forwarded to me for review
and response. In your letter, you indicate that pursuant to Arizona Corporation Commission
Decision No. 70460 (the "Decision"), Qwest has backfilled Arizona Dialtone with respect to
its Arizona lines $99,386.00 for the one-year transition period between March 11, 2005 and
March 10, 2006, and $661,583.00 for the post-transition period, i.e., from March 11, 2006 to
the present. I appreciate your explanation of the back billings, and I am able to track the
transition year and post-transition year backbillings, as explained in your letter, in the
"Account Adjustments" section on page 4 of the January 22, 2009 Bill for Account No. 480-
940-5414 350B.

As you know, the Arizona Corporation Commission did not award a specific dollar

amount of backbillings to Qwest in the Decision. It has always been my expectation that the

specific dollar amount of the backbillings would be resolved in the Complaint proceeding once
the Corporation Commission ruled in the Arbitration proceeding on the specific TRRO
Amendment language authorizing Qwest to backfill AZDT. In order to understand the dollar

amount of backbillings Qwest has assessed in the January 22, 2009 Bill, on behalf of Arizona
Dialtone, I request a detailed accounting of those backbillings. This accounting should include
a detail of the charges by line number and by month for all lines in the State of Arizona.

1850 NORTH CENTRAL Avenue, 19TH FLOOR » PHOENIX, ARIZONA 85004 » (602) 952-6000 FAX (602) 952~7020

410 PARK AVENUE, 15TH FLOOR •

NEW YORK OFFICE
NEW YORK, new YoRK 10022 (212) 697-9400 • FAX (212) 697-9401

I

I

0

Re:
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CHEIFETZ
IANNITELLI
MARCOLINI P.C_

Norman G. Cartwright, Esq.
QW EST CORPORATION
February 13, 2009
Page 2

First, in Exhibit D to Qwest's Complaint, the $1.00 per line
Several other points bear mentioning and demonstrate the need for an accounting from

Qwest regarding the backbillings.
transi t ion year backf i l l ing was i temized as $99,l2l .00. However, in the January 22, 2009

Bil l , this amount has been bil led at $99,386,00. While that is not a huge discrepancy, i t is a

discrepancy nonetheless, and demonstrates my client's need for a detailed accounting of the
backbill ings. Second, it would appear that the $661,583.00 amount of the post-transition year

backbil l ings assessed in the January 22, 2009 Bil l  tracks the post-year transition backf i l l ing
l iabi l i ty calculated by W il l iam Campbel l ,  as set forth in his Af f idav i t in support of  Qwest's
Response to  AZDT 's Mot i on  f o r  S tay  o f  Dec i s i on  o f  Def endant  A r i zona Corpora t i on
Commission Pending Judicial  Rev iew. Howev er ,  i n  h i s A f f i dav i t ,  a t  paragraph 4,  Mr .
Campbel l  ref ers to his calculat ion of  the post - t ransi t ion year backf i l l i ng l iabi l i ty  as an

"estirrlate." .
l iabil i ty in order to decide whether there is a legal basis for challenging those calculations in
the Complaint proceeding. I am sure you can understand that AZDT cannot simply pay a bil l

of this magnitude without a proper accounting.

Once again, we need Qwest to explain how it has calculated the backfilling

Once Qwest provides the detailed accounting requested herein, AZDT will carefully
examine the accounting within a reasonable period of time and decide whether it intends to
legally challenge Qwest's calculations. If so, AZDT will make an appropriate filing in the
Complaint proceeding asking the Arizona Corporation Commission to resolve any disputed
issues regarding Qwest's backfilling calculations.

If you have any questions regarding the name of this request, please contact me
directly. Otherwise, I appreciate your anticipated cooperation.

Very truly yours,

By :

CHEIFETZ " NITELLI COLINI, P.C.

Glenn B. Hotchkiss
For the Firm

cc :
GBH/car

M r . Thomas Bade

N:\cLlENTS\AI-iznm Diahnue\Qwes1 Il83»l3\Corrcsponderre\Ariznna\IIr cunrighl 02 13 09 gbhdac
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To: Norman G. Curtright, Esq.
QWEST CORPORATION
(303) 383-8484

From:

Date:

Pages:

Glenn B. Hotchkiss, Esq.

February 13, 2009

3 (including this cover page)

Re: Qwest Corporation v. Arizona Dialtone, Inc.

Letter dated February 13, 2009Document(s) Attached:

THE INFORMATION CONTAINED IN THIS FACSIMILE TRANSMISSION IS ATTORNEY PRNILEGED AND CONFIDENTIAL INFORMATION
INTENDED ONLY FOR THE USE OF THE INOMDUAL OR ENTITY NAMED ABOVE. IF THE READER OF THIS TRANSMISSION IS NOT THE
INTENDED RECIPIENT, OR THE EMPLOYEE OR AGENT RESPONSIBLE TO DELNER IT TO THE INTENDED RECIPIENT YOU ARE HEREBY
NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU
HAVE RECENED THIS COMMUNICATION IN ERROR, PLEIISE NOTIFY US BY TELEPHONE AND RETURN rr BY US MAIL. THANK YOU.

1

15,0 NORTH CENTRAL AVENUE
VIVO TOWER, 19TH FLOOR

PHOENIX, AR1ZONA 85004
(602) 952-6000 • FAX (602) 952-7020

CHEIFETZ
IANNITELLI
MARCOLINI P.C.

Attorneys
www.cimlaw.com

NEW YORK OFFICE
410 PARK AVENUE, 15TH FLOOR

NEW YORK, NEW YORK 10022
(212) 697-9400 • FAX (212) 697-9401

FAX COVER

I

Comments:
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. FEB 24 zone

CHEIFETZ IANNITELLI
MARCOLINI,P.C.

RECEIVED

Your letter of February 13, 2009 was received at my office on February 17. Your
request for a detailed accounting of Qwest's back billings, cannot be accommodated by
the final payment due date, which is February 22. Because February 22 is a Sunday,
AZDT must make full payment the next day, or follow the procedure provided under the
Interconnection Agreement Section 5.4.4., which requires that AZDT in good faith timely
pay undisputed amounts and provide an explanation of why the remaining amounts are
disputed.

Glenn B. Hotchldss, Esq.
Cheifetz, Iannitelli Marcolini P.C.
1850 North Central Avenue, 19'*' Floor
Phoenix, Arizona 85004

Dear Glenn:

At this point, it is up to AZDT. My letter of February 2, 2009 was mailed and
emailed to Mr. Bade to make sure that AZDT was aware that payment was looming. In
fact, the largest amount of the bill, the amount due for the transition period, was noticed
to AZDT by Qwest's Complaint on December 17, 2007. Exhibit D to the complaint
shows the line counts for each month, and applies the $1 per month charge. This is very
straightforward.

Your letter points to a discrepancy in the amount Qwest stated in its Complaint
for back billing for the transition period ($99,l21) vs. the amount Qwest has billed
($99,386). The difference is due to a recalculation of the number of days in the first
partial month of the transition period, which resulted in one more day. However, Qwest
is willing to accept the lower amount.

Regarding the post-transition period, you acknowledge that the total amount
billed is the same as was stated by William Campbell in his Affidavit in Support of
Qwest's Response to AZDT's Motion for Stay, which was filed with the court on
November 19, 2008. There has been ample time for AZDT to have requested further
explanation, but AZDT has not made any such request until now. This causes Qwest to
doubt that AZDT seeks explanation for any reason other than to delay paying its debt. In

Arizona Diadtone / Qwest Back Billing for Arizona

February 20, 2009

Norman Cunright
Corporate Counsel

20 E. Thomas Road. 16th Floor
Phoenix, AZ 85012

602 630 2187 Direct
303 383 8484 Fax
norm.curtright@qwest.com

Qwest.
Spirit of Service"

Re:
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Glenn B. Hotchldss, Esq.
February 20, 2009
Page 2 of 2

any event, as noted above, AZDT has a duty to pay on Monday, February 23. If AZDT
disputes any part of the billing in good faith, it must explain the dispute, identify the
amount disputed, and pay the undisputed amount.

SinCerely,

Norman G. Curtright

Cc: Maureen Scott
Theresa Dwyer

s
1
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Arizona Dialtone, Ire.

February 27,2009 RECEIV D
MAR 04 2009Qwest Corporation

Director Interconnection
1801 California, Room 2410
Denver, Co. 80202

CHEIFETZ IANNITELU
MARCOLINl,P.C.

Dear Sir or Madam:

We are in receipt of Mr. Curtright's response (attached) to our dispute of charges that appeared
on our Une-p bills. As we are already in a dispute at the various Commissions over these
charges, I am at a loss to understand why Mr. Curtright would want us to dispute themagain
unless he is indicating possible settlement. As you are aware, we have a decision on the initial
complaint but have not even started the amount complaint.

We are more than willing to discuss our disputes or the settlement of these disputes and hereby
designate myself as the Vice Presidential level representative for Arizona Dialtone.

Sincerely,

Thomas W. Bade
President

Cc: Qwest Law Department
Attn: Corporate Counsel, Interconnection
1801 California Street, 38th Floor
Denver, Co. 80202

Glenn Hotch1dss,Esq.

t

6115 S. Kyrene Road, Suite 103
Tempe, Arizona 85283

Office: (480) 185-3943 Fax: (480) 889-1995

E
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RECEIVED
Norman CurlrigM
CorporateCounsel
20 E. Thomas Road. 16thFloor
F*108DiX,AZ 85012

FEB 24 2009

CHEIFETZ IA N N l T E L L l
MAHCOUNI,P .C.

5026302187 Direct
3033838484 Fax
norm.curlrighz@qwesLcom

February 20, 2009 )WeSt.
Spirit of Service@'"

Glenn B. Hotchldss, Esq.
Cheifetz, Iannitelli Marcolini P.C.
1850 North Central Avenue, 19"' Floor
Phoenix, Arizona 85004

Re: Arizona Dialtone / Qwest Back Billing for Arizona

Dear Glenn:

Your letter of February 13, 2009 was received at my office on February 17. Your
request for a detailed accounting of Qwest's back billings, cannot be accommodated by
the final payment due date, which is February 22. Because February 22 is a Sunday,
AZDT must make full payment the next day, or follow the procedure provided under the
Interconnection Agreement Section 5.4.4., which requires that AZDT in good faith timely
pay undisputed amounts and provide an explanation of why the remaining amounts are
disputed.

At this point, it is up to AZDT. My letter of February 2, 2009 was mailed and
emailed to Mr. Bade to make sure that AZDT was aware that payment was looming. In
fact, the largest amount of the bill, the amount due for the transition period, was noticed
to AZDT by Qwest's Complaint on December 17, 2007. Exhibit D to the complaint
shows the line counts for each month, and applies the $1 per month charge. This is very
straightforward.

Your letter points to a discrepancy in the amount Qwest stated in its Complaint
for back billing for the transition period ($99,l2l) vs. the amount Qwest has billed
($99,386). The difference is due to a recalculation of the number of days in the first
partial month of the transition period, which resulted in one more day. However, Qwest
is willing to accept the lower amount.

Regarding the post-transition period, you acknowledge that the total amount
billed is the same as was stated by William Campbell in his AlEtidavit in Support of
Qwest's Response to AZDT's Motion for Stay, which was filed with the court on
November 19, 2008. There bas been ample time for AZDT to have requested further
explanation, but AZDT has not made any such request until now. This causes Qwest to
doubt that AZDT seeks explanation for any reason other than to delay paying its debt. In
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Glenn B. Hotchldss, Esq.
February 20, 2009
Page 2 of 2

any event, as noted above, AZDT has a duty to pay on Monday, February 23. If AZDT
disputes any part of the billing in good faith, it must explain the dispute, identify the
amount disputed, and pay the undisputed amount.

Sincerely,

/V
Norman G. Curtright

Cc: Maureen Scott
Theresa Dwyer
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Tammy Smiley

From: Sikkema. Gabriele [Gabriele.Sikkema@qwest.com]

Sent: Tuesday, M8td1 03, 2009 12'09 PM

To: Tammy smiley'; 'tombade@arizonadialtone.com'

Subject: Arizona Dialtone 30 day disconnect 3-3-09.doc

Tammy,

Attached is the 30 day disconnect letter for Arizona Dialtone account

Thank you,
Gabriele

3/3t2009
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Qwest; ulamems
Arizona Dialtone
6115 S Kyrenekd
Tempe, AZ 85283-1758

The purpose of this letter is to inform you that Arizona Dtaltone Inc. has a past due balance on its Qwest
account  8  T his  let ter  const i tutes wr i t ten not ice of  non-pay ment  as may  be required under
applicable contra. tariff, andlor state utility commission rides and regulations. Failure to respond to this
letter or submit payment may result in additional treatment activity (discussed below) being initiated thirty
(30) days after the date of this letter.

The total amount past due as of  today is as follows'

The TRRO tuansltlon per iod bad bill, the amount of $99,886.00, plus

The first (Ur 29) monthly installment payments in the amount of $22,813.21 for the TRRO
post-transition period back bill, plus

Current monthly charges this month are zero.

These amounts total $122,199.21 .  While AZDT has f i led a court  act ion to overturn the backf i l l ing of the
post-transit ion period its request for preliminary injunction was denied, and AZDT has not notif ied Qwest that
it  disputes that bil l ing or any of the other bil l ings. If  Qwest does not receive payment in full on or before
04/02/2008 it may take action with respect to your account including, but not l imited to suspension of service
order act iv ity and the eventual disconnection of your services. Please comply with any applicable state
customer notif icat ion requirements. Further in accordance with abdicable contract and/or tarif fs during this
thirty (30) day period or thereafter Qwest may demand a security deposit as a condit ion of its continuing
provision of services to il lrizona Dialtone Inc.

Please send payment for the back billed sames In separate remittances to my attention. and separate from
the Qther monthly payments. Please send the monthly pavmente to the appropriate remittance address
located on your return qqqlument of your bill.

Please be advised that, in the event that service order processing is interrupted or your service is
disconnected. ab outstanding charges and a security deposit or additional deposit will be due prior to service
restoration. If service disconnection occurs, other charges may apply to re-establish the account. Late
payment charges will be assessed to all past due balances In accordance with applicable contracts and/or
tariffs.

If you have already paid in full, please disregard this notice.

Qwest appreciates your business, and we look forward to working with you to resolve these issues so that
we can continue to provide you was excellent alstomer service. If you have questions regarding this notice
please do not nesirate to oontaci me at the number or email listed below. Thank you in advance to your
attention to this matter.

sincerely,

Gabriele Sikkema
Qwest Cgfpgpgii0n

so Bell Plaza Rm 811
Sal! Lake city, UT84111
+1 801 2394433
Gabrlele.Sikkema@qwest.com
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