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IN THE MATTER OF THE FILING BY TUCSON DOCKET NO. E-01933A-05-0650
ELECTRIC POWER COMPANY TO AMEND

DECISION NO. 62103.

IN THE MATTER OF THE APPLICATION OF DOCKET NO. E-01933A-07-0402

)
)
)
)
)
TUCSON ELECTRIC POWER COMPANY FOR §
THE ESTABLISHMENT OF JUST AND )
REASONABLE RATES AND CHARGES )
DESIGNED TO REALIZE A REASONABLE )
RATE OF RETURN ON THE FAIR VALUE OF )
ITS OPERATIONS THROUGHOUT THE STATE )
OF ARIZONA. )

APPLICATION FOR
EXTENSION OF WAIVERS

Tucson Electric Power Company (“TEP” or the “Company”), through undersigned counsel,
hereby submits its Application requesting the extension of certain waivers that were provided to
TEP under the Amended Settlement Agreement approved by Decision No. 62103 (November 30,
1999) (the “1999 Settlement Agreement”). TEP submits this Application pursuant Decision No.
70628 (December 1, 2008).

I OVERVIEW.

The 1999 Settlement Agreement provided certain waivers for TEP of the Affiliated Interest
Rules, the Integrated Resource Planning Rules, certain conditions of the TEP Holding Company
Order (Decision No. 60480 (November 25, 1997)) and other Commission decisions. Many of the
waivers were related to the Commission’s Retail Electric Competition Rules (“Rules”) and were
contingent upon TEP’s divestiture of its generation assets — an event that did not occur. However,

several of the waivers became effective upon Commission approval of the 1999 Settlement

Agreement in Decision No. 62103 and have been in effect since 1999. The Tucson Electric Power
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Company Rate Settlefnent Agreement, approved by Decision No. 70628 (“2008 Rate Settlement
Agreement”), provides that TEP should file this Application with the Commission to determine
which waivers should be extended.

Accordingly, as set forth below in more detail, TEP requests the continuation of the

following waivers set forth in the 1999 Settlement Agreement:

1. Section 12.1(e): Decision No. 57586 — New Director Affiliate
Transaction Report.

2. Section 12.1(f): Decision No. 58316 — Investment Subsidiary

Liquidation Report and Purchase Agreement Summary.

Section 12.1(n): Decision No. 59594 — Cost Containment Report.

4, Portions of Section 12.1(c): Decision No. 60480 — Conditions 2,
13 and 17 in full and Conditions 12, 26 and 27 in part.

5. Section 12.1(b): Portions of the Public Utility Holding Companies
and Affiliated Interest Rules, A.A.C. R14-2-801, et segq.

had

Finally, with the resolution of these requested waiver extensions, all issues and dockets
associated with the 1999 Settlement Agreement will have been resolved. TEP has effectively
withdrawn its originally proposed market and hybrid rate methodologies and is basing its rates
upon a cost-of-service methodology, as set forth in Decision No. 70628.

IL. REQUEST FOR CONTINUATION OF CERTAIN WAIVERS.
A. Decision No. 57586 (October 11, 1991) — New Director Affiliate Transaction
Report.

Decision No. 57586 is the decision issued in TEP’s 1990 rate case following the filing of
bankruptcy petitions against TEP. Under this Decision, TEP was required to file a report for each
new TEP Board member detailing transactions and relationships the Board member had with TEP
for a ten-year period. Since Decision No. 57586 was issued, the Commission’s Public Utility
Holding Companies and Affiliated Interest rules have gone into effect. The Commission approved
a holding company for TEP, and TEP’s parent company, UniSource Energy Corporation
(“UniSource Energy”), is a publicly traded company subject to numerous federal laws and

regulations, including Sarbanes-Oxley. Because this reporting requirement is unnecessary and

burdensome, TEP requests that this waiver be extended.
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B. Decision No. 58316 (June 9, 1993) — Investment Subsidiary Liquidation Report

and Purchase Agreement Summary.

Decision No. 58316 required reporting on the liquidation of TEP’s former investment
subsidiaries, Tucson Resources, Inc. and Sierrita Resources, Inc. Those entities have been
liquidated and TEP should not be required to file anything further on those liquidations.
Accordingly, TEP requests that this waiver be extended.

C. Decision No. 59594 (March 29, 1996) — Cost Containment Report.

Decision No. 59594 approved TEP’s 1995 rate case settlement. Among the settlement
provisions was a moratorium on rate increases until 2000 along with a requirement that TEP file an
annual Cost Containment Report outlining cost savings efforts by TEP in the previous year. There
have been numerous intervening events since that Decision. In particular, TEP’s 2008 Rate
Settlement Agreement has been approved and TEP is subject to a four-year rate moratorium.
During the course of TEP’s most recent rate case, the Commission had ample opportunity to
examine TEP’s operational expenses. The record shows that TEP has been successful in
containing costs and greatly increasing the equity in the company. TEP also has ample incentive to
keep its expenses as low as possible given the moratorium. The approved 2008 Rate Settlement
Agreement did not include a cost containment reporting requirement. Re-instituting the Cost
Containment Report from 1996 is unnecessary and burdensome at this time. Therefore, TEP
requests that this waiver be extended.

D. Holding Company Order Conditions.

The TEP Holding Company Order (Decision No. 60480) imposed 28 conditions on TEP, its
holding company Unisource Energy and its sister companies. Some of these conditions were
initially proposed by TEP as additional safeguards to insure that the formation of the holding
company structure would not result in adverse consequences to TEP, while Commission Staff
proposed other conditions for additional assurance that TEP’s return to financial health would not

be abated by a change in corporate structure. These conditions were set forth in Attachment A to

Decision No. 60480.




Section 12.1(c) granted full or partial waivers to several of those conditions. TEP requests
that the following waivers set forth in Section 12.1(c) of the 1999 Settlement Agreement be

continued:

AR e e L ¥ -

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

(1) “Conditions 2, 13 and 17 are waived.”

(i) “Condition 12 is waived for sister companies. However, TEP will
continue to file quarterly financial statements, while UniSource Energy will
continue to file annual financial statements with the Commission. Securities and
Exchange Commission (“SEC™) filings will also continue to be made with the
Commission.”

(iii) “Condition 26 will remain in effect but is limited to TEP employees.”

(iv) “Condition 27 is waived for the annual filing requirement. This
waiver does not preclude the Commission from requiring the filing of
information that would have been filed annually for purposes the Commission

deems necessary, including, but not limited to, rate setting.”

These waivers may need to be modified slightly to reflect the acquisition of the Citizens Utilities
gas and electric operations by UniSource Energy and the creation of UNS Gas, Inc. and UNS
Electric, Inc. That acquisition was approved in Decision No. 66028 (July 3, 2003), which occurred

after the approval of the waivers set forth in the 1999 Settlement Agreement.

1. Condition 2.

Condition 2 of the TEP Holding Company Order provides:

2) The Holding Company, TEP and sister companies will strive to charge the
lower of fully allocated cost or market price whenever goods, products or service
are sold/provided by the Holding Company or sister companies to TEP and the
higher of fully allocated cost or market whenever TEP sells/provides non-tariffed
goods, products or services to the Holding company or sister companies. The
Holding Company, TEP and sister companies recognize that determining a market
price for all goods, products and services being transferred in and among the
Holding Company, TEP and sister companies could be a complex or difficult task
for some items. Nonetheless, the holding Company, TEP and sister companies
agree to attempt to determine a market price for any good, product or service
being provided by TEP to the Holding Company or sister companies as well as for
any good, product or service provided by Holding Company or sister companies to
TEP whenever the annual, fully allocated cost for given good, product or service

4
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being transferred exceeds $500,000 annually. Furthermore, TEP will retain such
market research information (regardless of whether it is every utilized) until such
time as the Utilities Division Staff or its representative have reviewed such
information.

This condition was waived in full and TEP requests that the waiver continue for a number of
reasons: (i) since the Holding Company Order was issued, TEP has two new sister companies,
UNS Gas, Inc. and UNS Electric, Inc.; this Condition could disadvantage those companies; (ii) the
Commission always maintains the ability to order a prudence review; and (iii) the Condition could
apply to renewable projects. Moreover, the waiver of this Condition has been in place for ten years
with no ill effects. Accordingly, TEP requests that this waiver be extended.
2. Condition 12.
Condition 12 of the TEP Holding Company Order provides:
12)  The Commission will be furnished with the Holding Company’s quarterly
and annual financial statements, which will consolidate the financial statements of
the Holding Company, TEP and all sister companies, and any other SEC filings,
and individual quarterly and annual financial statements for TEP and each sister
company, individually.
This condition was waived for sister companies, but TEP continued to file quarterly financial
statements, while UniSource Energy continued to file annual financial statements with the
Commission. Moreover, SEC filings continued to be made with the Commission. TEP requests
that this partial waiver remain in effect.
3. Condition 13.

Condition 13 of the TEP Holding Company Order provides:

13)  The Commission will be furnished annually, a report identifying any non-
clerical TEP personnel moved to the holding Company or its subsidiaries on a
full-time basis.

This condition was waived in full. Requiring a report of this type is unnecessary and burdensome.

Moreover, the waiver of this Condition has been in place for ten years with no ill effects.

Accordingly, TEP requests that this waiver be extended.




1 4. Condition 17,

| %

Condition 17 of the TEP Holding Company Order provides:

3

17)  The capitalization of the sister companies (debt and equity) may not
4 exceed 30 percent of TEP's capitalization unless otherwise approved by the

Commission.
5
6 || This condition was waived in full. Subsequent to the initial adoption of this condition, UNS Gas
7 || and UNS Electric were acquired by TEP’s parent company, UniSource Energy, and the condition
8 || could adversely affect timely capitalization of those companies. Moreover, with respect to non-
9 || utility sister companies, the waiver of this Condition has been in place for ten years with no ill

10 |} effects. Accordingly, TEP requests that this waiver be extended.

11 5. Condition 26.

12 Condition 26 of the TEP Holding Company Order provides:

13
26.  All time TEP and Holding Company employees spend on mergers,

14 acquisitions (“M&A”) and new business development will be tracked for below-
the-line recording and/or assignment to a newly acquired or newly developed

15 business. However, if the new business development of M&A activity is
primarily and substantially for the benefit of TEP, then it be permitted to record

16 the item above-the-line, subject to disallowance in a future base rate proceeding.

17 || The previous waiver limited this condition to TEP employees. The specific filing required in this
18 || Condition is unnecessary and burdensome. Moreover, the waiver of this Condition has been in
19 || place for ten years, including through the recent rate case, with no ill effects. Accordingly, TEP

20 || requests that this partial waiver be extended.

21 6. Condition 27.
22 Condition 27 of the TEP Holding Company Order provides:
23
27) The Holding Company, TEP and/or sister companies will provide the
24 following documents to the Utilities Division Staff on an annual basis:
e All royalty agreements, licensing agreement or other agreements entered
25 into between TEP/parent company and any affiliate for the purpose of
compensating for the use of intangible assets, including trademarks, trade names,
26 software systems, etc.
e All operating and service agreements entered into between TEP, the
27 Holding Company and any sister company.
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e All new, revised and updated strategic business plans for the Holding
Company, TEP and each sister company.

e Description of any and all joint marketing/promotional campaigns between
TEP, the Holding Company and any sister company.

e Examples of all joint marketing work products (i.e., newspaper ads,
magazine ads, TV and radio ad transcripts, etc.).

e Narrative description of all joint or common services shared between TEP,
the Holding Company and all sister companies.

e All logos, trademarks and trade names registered by the Holding
Company, TEP and sister companies.

e Narrative description of all products and services offered by TEP and each
sister company.

The annual filing requirement in this condition was waived, although the Commission could
request such information at any time. This filing requirement is unnecessary and burdensome at
this time and, in light of fiscal constraints, does not appear to be the most efficient use of
Commission, or Company, resources. Moreover, the waiver of this Condition has been in place for
ten years with no ill effects. Accordingly, TEP requests that this waiver be extended.

E. Public Utility Holding Companies and Affiliated Interest Rules (A.A.C. R14-2-
801, ef seq.)

Section 12.1(b) of the 1999 Settlement Agreement granted some partial waivers of
the Affiliated Interest Rules. The waivers slightly modified the requirements of certain sections of
the Rules, but did not wholly exempt TEP from any provision of the Rules. In particular, the
Settlement Agreement provided that:

e R14-2-803 is limited to organizations or reorganization of UniSource
Energy when the organization or reorganization changes the position of
TEP (the UDC) in the holding company organization structure.

e R14-2-804.A, the agreement by affiliates to allow Commission access to
their books and records, is limited to investigations which are performed
during the course of a rate case.

e R14-2-805.A is limited to require annual filings by only TEP (the UDC),
unless the diversification plans or efforts of affiliates are likely to

adversely affect the UDC’s financial integrity.




o < B T = R ¥ e - S S I o B

3] |\ [\ [\ [\ [ [ [ [— [ [ — — [on— — —nt — f—
~J @ wn = (98] 18] It (] \O [w o] ~ @) w ESN w %) p—— o

e RI14-2-805.A.2 is limited to a broad description of the nature of the
business of each affiliate.

e RI14-2-805.A.6 is limited to disclosure of allocations applicable to the
UDC. The Commission’s jurisdiction to require disclosure of the bases of
other allocations should be reserved for rate cases.

e RI14-2-805.A.9, 10 and 11 is limited to production of such documents in
rate cases and no annual filings are necessary.

TEP is not requesting the extension of the partial waivers for R14-2-803 and R14-2-804.A.
However, the partial waiver relating to slight modifications to R14-2-805, as set forth above,
relieved TEP of burdensome accounting and filing requirements and is still appropriate. The
modification of Rule 805 has been in place for ten years, including through the recent rate case,
with no ill effects. Accordingly, TEP requests that waivers for R14-2-805.A., R14-2-805A.2., R14-
2-805A.6., and R14-2-805A.9, 10, and 11, as set forth above, be extended.

M. RELIEF REQUESTED.
TEP requests that the Commission continue certain of the waivers granted in the 1999

Settlement Agreement as set forth in this Application.

RESPECTFULLY SUBMITTED this 2™ day of March 2009.

TUCSON ELECTRIC POWER COMPANY

By Mdﬁdﬂﬁmd_
Philip J. Dion

Michelle Livengood

Tucson Electric Power Company
One South Church Avenue, Ste 200
Tucson, Arizona 85701

and

Michael W. Patten
Roshka DeWulf & Patten, PLC

8
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One Arizona Center
400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004

Original and 15 copies of the foregoing
filed this 2" day of March 2009 with:

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Copy of the foregoing hand-delivered/mailed
this 2™ day of March 2009 to:

Chairman Kristin K. Mayes
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Commissioner Gary Pierce
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Commissioner Paul Newman
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Commissioner Sandra D. Kennedy
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Commissioner Bob Stump
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Lyn A. Farmer, Esq.

Chief Administrative Law Judge
Hearing Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Janice Alward, Esq.
Chief Counsel, Legal Division
Arizona Corporation Commission
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1200 West Washington Street
Phoenix, Arizona 85007

Ernest G. Johnson

Director, Utilities Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Compliance Section

Utilities Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

By:

10




O 00 3 N b W N e

NON NN N N N RN e e e o e e e e e
D - S, TR G OV T N T i e B~ B SR B = W ¥, B - R\ . B e

Copy of the foregoing emailed this 2nd
day of March 2009 to:

Janet Wagner, Esq.

Robin Mitchell, Esq.

Chief Counsel, Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
jwagner @ azce.gov

rmitchell @azcc.gov
nscott@azcec.gov
rosorio@azcc.gov

mfinical @azcc.gov

Ernest G. Johnson

Director, Utilities Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
aigwe@azcc.goyv
cbuck@azcc.gov

tford@azcc.gov
bkeene@azcc.gov

Jane Rodda, Esq.

Administrative Law Judge
Hearing Division

Arizona Corporation Commission
400 W. Congress

Tucson, Arizona 85701

jrodda@azcc.gov

Daniel Pozefsky, Chief Counsel
Residential Utility Consumer Office
1100 West Washington, Suite 220
Phoenix, Arizona 85007
dpozefsky@azruco.gov
brigsby@azruco.gov

egamble @azruco.gov

C. Webb Crockett

Patrick J. Black

FENNEMORE CRAIG, PC

3003 North Central Avenue, Suite 2600
Phoenix, Arizona 85012-2913
wcerockeit @fclaw.com

pblack @fclaw.com

khiggins @energystrat.com
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Michael Grant, Esq.
Gallagher & Kennedy

2575 East Camelback Road
Phoenix, Arizona 85016

mig@gknet.com
gyaquinto @arizonaic.org

Peter Q. Nyce, Jr

General Attorney-Regulatory Office
Department of the Army

901 North Stuart Street

Arlington, Virginia 22203
peter.nyce @us.army.mil

Dan Neidlinger
Neidlinger & Associates
3020 North 17" Drive
Phoenix, Arizona 85015
dneid @cox.net

Nicolas J. Enoch

Lubin & Enoch, PC

349 North Fourth Avenue
Phoenix, Arizona 85003

Nicholas.enoch@azbar.org

Lawrence Robertson
P. O. Box 1448
Tubac, AZ 85646
tubaclawyer@aol.com

Thomas Mumaw

Barbara A. Klemstine

Arizona Public Service Company
P. O. Box 53999, Station 9708
Phoenix, Arizona 85072

Barbara klemstine @aps.coimn

Meghan.grable@pinnaclewest.com

Robert J. Metli

Snell & Wilmer LLP
One Arizona Center

400 East Van Buren

Phoenix, AZ 85004
rinetli@swlaw.com

Christopher Hitchcock

Law Offices of Christopher Hitchcock
P. O. Box AT

Bisbee, Arizona 85603

lawyers @bisbeelaw.com
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Timothy Hogan

Arizona Center for Law

in the Public Interest

202 East McDowell Road, Suite 153
Phoenix, Arizona 85004
thogan@aclpi.org

Jeff Schlegel

SWEEP Arizona Representative
1167 West Samalayuca Dr
Tucson, Arizona 85704
schlegelj@aol.com

David Berry

Western Resource Advocates
P. O. Box 1064

Scottsdale, Arizona 85252
azbluhill@aol.com

Michael L. Kurtz, Esq.

Kurt J. Boehm, Esq

Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202
KBoehm@bkllawfirm.com
mkurtz @bkllawfirm.com

Greg Patterson

Arizona Competitive Power Alliance
916 West Adams, Suite 3

Phoenix, Arizona 85007

gpatterson3 @cox.net

Cynthia Zwick

1940 E. Luke Avenue
Phoenix, Arizona 85016
czwick @azcaa.org

William P. Sullivan
Curtis, Goodwin, Sullivan,
Udall & Schwab, PLC

501 East Thomas Road
Phoenix, Arizona 85012
wsullivan@cgsuslaw.com
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