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1 PUBLIC COMMENTS OF SWING FIRST GOLF LLC
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Swing First Golf LLC ("Swing First") hereby submits public comments in the above-

captioned docket. Swing First receives water, wastewater, and treated effluent from Johnson

Utilities LLC ("Utility").

In this docket, Utility asks the Commission to extend its sewer Certificate of

Convenience and Necessity ("CC&N) in Penal County. Based on the information presented at

the August 7, 2008, hearing and certain post-hearing exhibits, Judge Kinsey drafted a thorough,

well-reasoned Recommended Opinion and Order ("ROO") for the Commission's consideration

at Open Meeting. However, Judge Kinsey did not have all relevant facts before her when she

drafted the ROO.

11 Addition Notices of Violation.

12

13

14

15

16

17

After the August 7, 2008, hearing, the Arizona

Department of Environmental Quality ("ADEQ") issued two more Notices of Violation

("NOVs") to Utility. Exhibit A to these public comments is a copy of a press report concerning

the violations. Acting on an anonymous complaint, ADEQ conducted an unannounced

inspection of Utility's Section ll wastewater treatment plant. ADEQ discovered that Utility had

improperly stored over 34,000 gallons of dangerous sewage sludge in open trenches on the plant

site. ADEQ is justifiably concerned with preventing groundwater contamination as a result of
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the improper storage. As a result of its surprise inspection, on October 8, 2008, ADEQ issued

NOV 99135, and on October 20, 2008, ADEQ issued NOV 10272.

In the ROO, Judge Kinsey stated:
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Johnson's two recent SSOs [Sewer System Overflows] raise serious concerns
regarding public safety. The Company experienced two SSOs in the same
location within a short time span. The homeowners in the Pecan Creek North
subdivision, living adjacent to the concrete channel where the sewage from the
SSOs was contained, were subjected to viewing sewage from their homes and test
results of the storm water in the Queen Creek wash adj cent to where the SSOs
occurred continue to test positive for the presence of E. coli and coliform.
Further, even though Johnson has entered into a Consent Order with ADEQ,
ADEQ has not released Johnson from the twice weekly requirement to test the
storm water in the Queen Creek wash and has not closed the March 2008 Nov?
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Lawsuits against Protesting Customers.
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These two additional serious NOVs raise even more concerns regarding public safety. It would

be premature to award Utility a CC&N extension until the Commission has conducted additional

hearings concerning the NOVs and received an answer from Utility to this question: Should a

Utility that has received four serious NOVs in less than eight months concerning its sewer

operations be allowed to serve additional sewer customers?

The Commission has also not considered

another extremely troubling issue. Exhibit B to these public comments is a copy of a press

report concerning lawsuits tiled by Utility against customers who protested the sewage spills

from the Pecan Plant. The above-cited section of the ROO states: "The homeowners in the

Pecan Creek North subdivision, living adj cent to the concrete channel where the sewage from

the SSOs was contained, were subj ected to viewing sewage from their homes " It appears

that Utility sued at least two of the protesters for defamation.

Utility's conduct is outrageous and unprecedented. Utility's customers were frightened

by two sewage discharges in their backyards, which were loaded with dangerous e-coli bacteria.

They justifiably desired that Utility take all reasonable steps to clean up the raw sewage and

1 ROO at 11:11-18. (Emphasis added).
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ensure that this never happen again. They thought that they could exercise their free-speech

rights as part of a protest and press interviews.

Utility's lawsuits are clearly intended to silence these protestors and to intimidate further

protest. It also appears that the lawsuits are frivolous. Utility is very unlikely to ever recover a

cent from its customers, but these customers, after living for months with raw sewage in their

backyards, will now be forced to endure the additional trauma and expense of defending the

lawsuits.
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As part of additional hearings in this docket, the Commission should receive an answer

from Utility to this question: Should a Utilitv that uses lawsuits to silence protesting customers

be allowed to serve additional sewer customers?

11 Additional Issues.
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Swing First has raised a number of other troubling issues in Utility's

rate case, Docket No. WS-02987A-08_0180. These include:

Whether Utility inappropriately discharged raw sewage into a neighborhood wash,
whether faulty construction contributed to that discharge, and whether Utility has
taken all appropriate steps to ensure that further public-safety threats do not occur,

Whether Utility harassed and intimidated customers-including those participating in
a neighborhood protest-with frivolous defamation lawsuits,

Whether Utility knowingly and illegally stored dangerous sewage sludge at its
Section ll treatment plant,

Whether Utility has been previously subject to numerous environmental lines,

Whether Utility knowingly and illegally charges its customers for taxes,

Whether Utility delayed the rate filing so it could continue overcharging its water
customers millions of dollars per year,

7. Whether Utility has engaged in illegal affiliate transactions;

Whether, Utility failed to deliver available effluent to irrigation customers,

Whether Utility deliberately billed an incorrect (higher) rate for irrigation customers,

10. Whether Utility deliberately withheld irrigation water during times of high-irrigation
needs,
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11. Whether Utility deliberately flooded an irrigation customer's golf course,
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12. Whether Utility deliberately tried to intimidate a party from further participating in
this case,

13. Whether Utility deliberately tried to embarrass a case witness by mailing copies of
irrelevant court matters to a party's members
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Swing First suggests that it is premature to award Utility a CC&N extension until these issues

have been fully addressed in the rate-case docket.

RESPECTFULLY SUBMITTED on February 26, 2009.
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Cralg A. ks
Craig A. Marks, PLC
10645 N. Tatum Blvd.
Suite 200-676
Phoenix, AZ 85028
Craig.Marks@azbar.org
Attorney for Swing First Golf LLC

Original and 13 copies filed
on February 26, 2009, with:

Docket Control
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

Copy of the foregoing delivered
on February 26, 2009, to:

Kevin O. Torrey, Staff Counsel
Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Jeffrey W. Crockett
Snell & Wilmer LLP
One Arizona Center
400 East Van Buren Street
Phoenix, AZ 85004-2202
Attorneys for Johnson Utilities, LLC
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Craig A. Marks

4



Exhibit A

East Valley/ Scottsdale Tribune; State: Utility violating rules on sewage sludge Page 1 of2

Exhibit DA -7

I
FAST VALLFY WMWQM r

ume
Dctcuber 28, 2008

State: Utility violating rules on sewage sludge
By Jason Maissad
Tribune

Johnson Utilities has been burying potentially dangeroussewagesludge near one of its wastewater treatment pierits in
violation of stay rules, according to eruvirorim mental regulators

Johnson unities won<s on disinfecting wash [https//www .eastvalleytnbunecomifstory/1259181
Johnson Utilities loses in land dispute ruling [httpf//www.eastvalleytribl.ne.com/ston//124789)
Johnson utliities ordered to clean up wash [nttp://www,eastvalleytribuhecom/stoiv/120975)

Officials with the Arizona Depaitmert of Environs mental Quality showed up at a Johnson Utilities sewage plant nine miles
southeast of Oueen Creek in late September on an unannounced inspection that was launched after an anonymous
complaint, according to DEQ records,

They foLnd sewage sludge that would rm half a naiad swimming pool About34,713 gallons of the sludge was dumped
in various trenches that also held construction debris.

Pictures taken at the scene show houses near uncovered trenches that contain sludge at Johnson Utilities site 1 1 sewage
plait.

The Department of Environmental Laity last week issued Mo viotatlon notices and listed 15 separate infractions .

The infractions included failure to ensile the the sludge did not contaminate underground water supplies and failure to test
the sludge - also called biosolids - fclrcontaninates.

It's not the only time Johnson has run afoul of DEQ Mis year. The utility spilled raw sewage in May in a portion of Queen
Creek Wash, polluting it for several months uefure it was cllsinfected .

"Bios0lid$ are a potential human health riazardtwrieri not properly ma'lageo," wrote mark Shaffer, spokesman for DEQ in an
e-mail. 'They are also very high in nutrients that might pollute drinking water supplies,"

Sewage sludge is the byproductof treating sewage and can contain infectious germs, toxins, ripsaw metals and nitrogen _
according to the federal Environmental Protection Agency.

Johnson Utilities has been disposing of the sludge in landfills under a pen'nit issued by DEQ and is not allowed to dispose or
bury sludge at the site It was found.

However, in this instance, Johnson Utilities was Sim ply storing sludge from some of the utility's other wastewater treatment
plants at the Section 11 facility, said Lee Stein, an attorney with Perkins, Cole, Brown and Bain, which is represents ng
Johnson,

Johnson Utilities wastorxsidering an agreed aM with another company to trarispolt the sludge in be used as fertilizer on
low~vaue crops - a growing, yet controversial tramp in tie waste managemelt industry, stein said .

The business venture didn't end up happening, however. Stein said that since the sludge came from other sea/age plants
and not the Site 11 facility, it didn't violate any stae permitting rules .

bttprlllicensejcopyri8htnetiirsm/viewFncUse.act?f1Ji?.i=MTgyMjg3MQ%3D%3D 10f28/2008
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Federal guidelines define "temporary storage" of sludge as less man two years, Stein's firm wrote in response to DEF. "The
biosdids in question were stored orxlyfora few months eelier Tris year," says the response.

"| think ADEQ misunderstands theywefe not biosdids that were produced at the facility," Stein said. "There's a distinction
beiweerl storing soils from this facility aid storing solids from other facilities."

The Depatmait of Erivironmewtal QLaIity's first visit to the sewage Pant, however, indicated something different.

Gary Larsen, a representative of the utility, showed ADEQ officials where the sewage sludge had been temporarily stored
on the site. However, there were no indications tea sludge had been stored there, according to ADEQ documents _

ADEQ inspectors asked to be shown an area where sludge seemed to be scattered on me 640-acre property. They found a
large tralch whee concrete and plastic debris as well as sewage sludge had been dumped, the report says,

Inspectors also round a 6~foot-deep pit whee they were stand ng on biosclIIds that had already hem buried with 2 inches to
3 inchesof soil

After Larsen told the inspectors that a utility backhoe was no in service, the inspectors Aug six soil samples and cold smell
the strong odor of sewage

The samples will be tested for a host of contaminants, although the departments report says they already know the material
is sludge .

Inspectors returned to the sewage plant in early October. Larsafr told Inspectors tr»atJonnson UIilitiB$ had retained an
attorney and that he couldn't answer any questions .

Stein said that all of the sludge was moved from me facility after the surprise inspection. He said there was no health risk
associated with storing the sludge at the site.
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Tribune
EAST VALl.EY~SCOTllSDA¥.H

June 27, 2008

Johnson sues 2 San T811 women for defamation
By' Sarah Beggar
Tribune

UNSAFEWATER Water .ans ozMe tx!!omofQueen Creek WasN
or.ts8:!e the Jonnaon Lfhfnixés awarer redamabbnpart on June 17. A
sign posted Ar a fencebubckim accessto me washwarns of me
Presence d E. coli inme wafer Rh the washfn Pma!County mea
Queen Creek.

santanarea residents reno have challenged developer George Johnson on the safety of tneirwaer and
sewer are being sued by his company for dean action.

Residents to protest Johnson Utili1jBs avert [httpt//www.eastvalleytribune.com/story/1188011
Raw sewage spill irks pal residents [httpi/nuwweastvalleytribune.com/story/1167671

Penal County residents Bambi Samdquist and Kristi Fisher were named in a lawsuit filed by Johnson Utilities
this week in Penal County Superior Court, They are accused in the lawsuit of posting defamatory states ants
about Johnson Utilities on wwwnewszapcom [rittp;/A~ww.newszap,com]. The Web fond is run by
Independent Newspapers of Arizona, which publishes the Queen creek Independent newspaper.

Their postings were In regard to recent sewage spills from a Johnson Utilities facility mat health officials say
pose a public health hazard. State environmental and regulamry agencies are investigating the spills.

sandquist posted thaJohnson should pay restitution to people in the spill area, lower his wma roes_ which
are some of the highest In the state, and require his utility Tobe regularly 8lJdi1iEd.

The lawsuit alleges Sandquist and Fisher posted pointed com merits on the community web site forum and
helped organize a protest of a company "customer appreciation" event by carrying water bottles containing
mock contaminated water, hoisting protest signs and distributing fliers to attendees .

The lawsuit says that the women used the Web site to 'publicize that they intended in protest (Johnson
Lltllltles) a the event. to disseminate water potties bea'irlg rose and rnlsleadlng labels, to wear gas masks
and to can'y baby dolls dyed blue."

Sandquist is. also accused in the lawsuit of slandering the company during a recent local news broadcast
about the spills that spewed more than 1o,ooo gallons of ram sewage lotto Queen Creek Wash and the
nearby Pecan Creek development. To illustrate her concern for potential harm to the compaly's more than

http:/Aicens e.icopyright.netfus Er/viewFreeUse. act?fuid=MTIxMj YxNA%3D%3D 6a'28»'2008
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20,000 customers, Sandquist placed a gas mask m a baby doll for the cameras .

'is mis so had tnawe have to put gas masks ontiur cnlltren?' sanaqnst asked In an lrtemew Friday.

Sandquist said she wassurprised by the IawsUlt. she didn't think company owner Johnson would "go a'ter
the little guy.'

Fisher could not oh reached for comment Friday.

Arizona state university journalism professor Stephen Doug said the lawsuit treads on new territory.

"What can be said on blogs and boards hasn't been litigated heavily," Doug said. "There's a world of trouble
for people who don't understand that when lheymake potentially libelous utterances on the Internet they can
be held liable,"

ANS a public figure, Scottsdale developer Johnson would have a high burden of proof that his reputation has
Dem stained by an effort to deliberately spread untruths on the lrternet_ he said.

The lawsuit could affect the willingness of residents to publiclytalk about the issue, Doll said,

"All intakes Is a hunwea dollars to mea l8wsl.JIlz," he said. "All DT sudden that can be a cnllllng effect whe'l a
process server hits a (citizen) with a lawsuit."

Sandquist said her comments on the Internet forum and the television news segment are protected under
the First Amendment_ and after recent problems with the utllties_ residents have rallied to get answers .

Sandquist is encouraging her neighbors to attend an Arizona Corporation Commission meeting Leia week
where commissioners are reviewing an application to eiipancithe area where Jonnson Utilities provides
water and wastewater service,

Johnson has come under fire from ACC members who haveexp°essed i:oncem that the Ltility riasspilled
sewage and that it failed to build certain parts of its infrastructure to state environmental specifications .

Commissioner Bill Mundell said they wit! take public comments on me issue.

Johnson utmries vice Pfesidert Briar: Tompsett could not be reached for comment Friday.
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