
\ *

4

2

3

5

1

0R\G1NAL

FENNEMORE CRAIG, P .C.
Jay L. Shapiro (No. 0146524199 FEB 23 F' Ll:
Todd C. Wiley (No. 015358) *n
3003 North Central Aveniié
Phoenix, Arizona  85012
Telephone (602)916-5000
Attorneys for Pine Water Company
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6 BEF ORE THE ARIZONA CORP ORATION COMMIS S ION

7
DOCKET NO: W-03512A-07-0362
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9 STATUS REPORT
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IN THE MATTER OF THE APPLICATION
OF PINE WATER COMPANY FOR
APPROVAL TO (1) ENCUMBER A PART
OF ITS PLANT AND SYSTEM
PURSUANT TO A.R.S. §40-285(A); AND
(2) ISSUE EVIDENCE OF
INDEBTEDNESS PURSUANT TO A.R.S.
§40-302(A).
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Pine  Wa te r Compa ny ("PWCo") submits  the  following s ta tus  re port re la ting to (i)

the  a rbitra tion be twe e n P WCo a nd the  P ine -S tra wbe rry Wa te r Improve me nt Dis trict

("Dis trict") a nd (ii) the  Dis trict's  conde mna tion la wsuit.

PWCo previous ly provided the  Commiss ion with reports  on the  s ta tus  of the  Pine -

S tra wbe rry Wa te r Improve me nt Dis trict's  e fforts  to conde mn P WCo a nd S tra wbe rry

Wa te r Compa ny ("S WCo") a nd the  dis pute  conce rning the  Ma y 1, 2007 J oint We ll

De ve lopme nt Agre e me nt ("J WDA"). The  purpos e  of the  J WDA wa s  for PWCo a nd the

Dis trict to jointly de ve lop the  KG we ll s ite  in S tra wbe rry, Arizona  for us e  in providing

wa te r utility se rvice  by PWCo. As  s ta ted in the  JWDA, the  Dis trict and PWCo e s tima ted

tha t the  tota l cos t of the  KG Proje ct would be  $1,300,000. Unde r the  JWDA, the  Dis trict

a gre e d to fund $300,000 for initia l cons truction a nd de ve lopme nt of the  KG we ll s ite ,

including cons truction of a  te s t we ll, a nd, P WCo a gre e d to fund the  comple tion a nd

25 construc t ion  o f  the  KG produc t ion  we l l .  PW Co a l so  agreed to  re fund the  D istr ic t ' s  in it ia l
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inve s tme nt of $300,000. Unde r the  J WDA, the  Dis trict pla ce d $300,000 in e s crow for

dis burs e me nt unde r the  J WDA. In turn, PWCo incurre d s ubs ta ntia l cos ts  in pe rforming

its  obliga tions  unde r the  JWDA re la ting to de ve lopme nt a nd cons truction of the  KG we ll

s ite , including hiring a  we ll drille r.

Unfortuna te ly, however, by le tte r da ted Octobe r 17, 2008 the  Dis trict a ttempted to

te rmina te  the  J WDA. Eve n furthe r, the  Dis trict re fus e d to pe rform its  obliga tions  unde r

the  KG Agreement, opposed construction of the  KG Well Project and refused to re lease  the

$300,000 from e scrow for cons truction of the  K2 te s t we ll. In re sponse , PWCo dispute d

the  Dis trict's  te rmina tion of the  JWDA and demanded a rbitra tion in accordance  with 11 13

of the  J WDA. Afte r s e le ction of a rbitra tors  by the  pa rtie s , the  a rbitra tion he a ring wa s

scheduled for February 9-12, 2009.1

On or a bout Nove mbe r 15, 2008, the  Dis trict file d a  Compla int in Conde mna tion

with the  Gila  County Supe rior Court, Ca s e  No. CV2008-375, s e e king conde mna tion of

ce rta in a s se ts  of PWCo, SWCo a nd Brooke  Utilitie s , Inc. ("BUI"). PWCo ha s  conte s te d

the  condemnation and the  parties  anticipa te  lengthy litiga tion.

Las t month, PWCo and the  Dis trict ente red negotia tions  to suspend and/or resolve

the  va rious  p roce e d ings  be twe e n  the  pa rtie s  pe nd ing  re s o lu tion  o f the  Dis tric t's

conde mna tion compla int. Following those  ne gotia tions , P WCo and the  Dis trict executed

a  Joint Agreement da ted January 23, 2009. Under the  Joint Agreement, PWCo agreed to

dis mis s  its  a rbitra tion cla ims  a ga ins t the  Dis trict, without pre judice , a nd the  Fe brua ry

2009 a rb itra tion  he a ring  da te s  we re  va ca te d . F u rthe r.  the  Dis tric t a g re e d  a nd

a cknowle dge d tha t PWCo ha s  not wa ive d a ny rights , cla ims , a ctions , de fe ns e s  a nd/or

1 The  purpose  of the  JWDA was  a  joint project be tween the  Dis trict and PWCo to deve lop
additiona l wa te r sources  for use  in providing wa te r utility se rvice  to the  re s idents  of P ine
and Strawberry. Ra the r than coopera te  in the  deve lopment of the  KG Project, the  current
management of the  Dis trict re fused to pe rform the  agreement, which is  hypocritica l given
the  Dis trict's  criticisms  of PWCo for fa iling to explore  additiona l wa te r sources .
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damages  perta ining to the  JWDA.

The  purpos e  of the  dis mis s a l wa s  to s ta y the  a rbitra tion proce e dings , a llow the

Dis trict to proceed with its  condemna tion proceedings  and avoid unnecessa ry a ttorneys '

fe e s  a nd le ga l cos ts  re la ting to the  a rbitra tion proce e dings . In s hort, P WCo a nd the

Dis trict ha ve  a gre e d tha t a ny a nd a ll cla ims  conce rning bre a ch a nd/or viola tion of the

J WDA a re  te mpora rily s us pe nde d a nd he ld  in  a be ya nce  pe nding re s olution of the

conde mna tion proce e dings . Unde r the  Joint Agre e me nt, PWCo e xpre s s ly re se rve d the

right to re tile  its  a rbitra tion cla ims .

F in a lly,  P W C o  a n d  th e  Dis tric t me t o n  F e b ru a ry 5 ,  2 0 0 9  to  d is c u s s  th e

conde mna tion a ction a nd pote ntia l s e ttle me nt. The  pa rtie s  we re  una b le  to  re a ch

agreement on acquis ition of PWCo and SWCo. PWCo and SWCo have  not rece ived any

a dditiona l communica tions  from the  Dis trict re la ting to a cquis ition of the  compa nie s . As

a  re s u lt,  P W C o  a n d  S W C o  a n tic ip a te  le n g th y a n d  e xp e n s ive  litig a tio n  in  th e

condemnation action.

DATED this day of February, 2009.

FENNEMORE CRAIG, P .C.
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Jay L. Shapiro
Todd C. Wile y
3003 North Centra l Avert
Phoenix, Arizona  85012
Attorneys  for Pine  Water Company
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1 ORIGINAL and thirteen (13) copies  of the
foregoing filed this , day of February, 2009:

Docke t Control
Arizona  Corpora tion Commiss ion
1200 W. Washington St.
P hoe nix, AZ 85007

COPY of the  foregoing hand-de live red
t h i g g day of February, 2009 :

Cha irman Kris tin Mayes
Arizona  Corpora tion Commiss ion
1200 W. Washington Street
Phoenix, AZ 85007

John Le Sueur
Aide  to Commiss ioner Gary Pie rce
Arizona  Corpora tion Commiss ion
1200 W. Washington Street
Phoenix, AZ 85007

Commiss ioner Paul Newman
Arizona  Corpora tion Commiss ion
1200 W. Washington Street
Phoenix, AZ 85007

Cris tina  Arza ga -Willia ms
Aide  to Commiss ioner Sandra  D.
Kennedy
Arizona  Corpora tion Commiss ion
1200 W. Washington Stree t
Phoenix, AZ 85007

Commiss ioner Gary Pierce
Arizona  Corpora tion Commiss ion
1200 W. Washington Street
Phoenix, AZ 85007

Me gha n Dupe r
Aide  to Commiss ione r Bob Stump
Arizona  Corpora tion Commiss ion
1200 W. Washington Stree t
Phoenix, AZ 85007

Commissioner Sandra  D. Kennedy
Arizona  Corpora tion Commiss ion
1200 W. Washington Street
Phoenix, AZ 85007

Mr. Dwight D. Node s
Ass is tant Chie f Adminis tra tive
Law Judge
Arizona  Corpora tion Commiss ion
1200 W. Washington Street
Phoenix, AZ 85007

Commiss ioner Bob Stump
Arizona  Corpora tion Commiss ion
1200 W. Washington Street
Phoenix, AZ 85007 Mr. Ke vin Torre y, Es q.

Le ga l Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington Street
Phoenix, Arizona  85007

Giancarlo G. Estrada
Aide  to Cha irman Kris tin Mayes
Arizona  Corpora tion Commiss ion
1200 W. Washington Street
Phoenix, AZ 85007
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Ala n S te phe n
Aide  to Commiss ioner Paul Newman
Arizona  Corpora tion Commiss ion
1200 W. Washington Street
Phoenix, AZ 85007
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COP Y of the  fore going ma ile d a nd
e -ma iled this&ylday of Februa ry 2009
to: '

jg1iege@earthlink.net,
jg1iege@g1iege.com
John G. Gliege
Gliege Law Offices, PLLC
P.O. Box 1388
Flagstaff, AZ 86002- 1388

By Wm K K/afzcm.,
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