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BEFORE THE ARIZONA CORPORATION COMMISSION

’ , Arizona Corporation Commission
COMMISSIONERS S DOCKETED

Iéﬁﬁ;%@&““ Chairman FER 192009
A N )
BOBSTUMP = i AW

IN THE MATTER OF THE APPLICATION OF "DOCKET NO. T-02532A-03-0017
MIDVALE TELEPHONE EXCHANGE, INC. ’ :
FOR AUTHORIZATION TO PROVIDE : :
FACILITIES-BASED BASIC LOCAL : ‘ DECISION NO. 70742
EXCHANGE SERVICE AND TOLL ACCESS S
TELEPHONE SERVICE TO CURRENTLY o
UNS%%XE]% léESIDENTIAL DEVELOPMENTS ORDER EXTENDING TIME
KNO AS CROSSROADS RANCH, POQUITO * DEADLINE CONTAINED IN
VALLEY AND BREEZY PINE. DECISION NO. 66510

SASHARPRING\Decision Amendments\030017ord.doc 1

Open Meeting ,
February 3 and 4, 2009
Phoenix, Arizona
BY THE COMMISSION:
Having considered the entire record hérein and being fully advised in the _'premises, the

Arizona Corporation Commission (“Commission”) finds, concludes, and orders that:

FINDINGS OF FACT

‘~ 1 On January 10, 2003, Midvale Telephone Exchange, Inc. (“Midvale”) ﬁléd with the
Arizona Co;rporation Commission (“Commission”) an application for an extension of~ifs existing
Certificate of Convenience and Necessity (“CC&N”) to provide local telephone service in Yavapai |
County,vAﬁzona. ‘Midvale intended to provide basic local exchange service to customers 1n the
exfension area by using a combination of copper distribution cable, digitai loop kcérrier systenis,» fiber
optic cable and digital microwave radio. | \ |

. 2. On November 10, 2003, the Commission 1ssued Decmon No. 66510 granting
Midvale the extension of its CC&N and conditioning the extensmn upon ( 1) Midvale’s filing, within
365 days of the effectlve date of the Decision, an update to its franchise with Yavapa1 County that |

included the CC&N extension area; and (2) Midvale’s filing with the Director of the Commission’s
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{ Utilities D1v1s1on W1th1n 365 days of the effectrve date of the Decrs1on a certlﬁcatlon that Mldvale

had obtarned all of the requ1red tower and right-of-way perm1ts to serve the CC&N extensron area

The legal descnptlons 1ncluded in the Decrsron for the CC&N extensron area referredto two drfferentb S

areas—Crossroads and Poqulto Valley , v :

3.0 M1dva1e d1d not file, by November 10, 2004, elther the updated Yavapa1 County I
franchrse ora certlﬁcatron that Midvale had obtained all of the requrred tower and rlght—of—way‘ "
permits to serve the CC&N extension area. | e S

4.' ~ On November 21, 2005, Midvale filed a Notice of Compliance and Request for an |
Extension of Time in Which to Comply. In -the Notice, Midvale stated that its Yavapa1 County
franchise had been extended to include Crossroads Ranch, but that Yavapai County had inforrned
Midvale that a franchise extension for Poquito Valley was not necessary, as the area encompassed
only private roadways. Midvale stated that it had nonetheless requested that Yavapai County grant
the franchise extension for Poquito Valley and that a hearing on the matter was scheduled for
December 5, 2005. Midvale requested an extension of time, until March 1, 2006, to comnly with the
filing requirement for the franchise extension. Regarding the filing requirement for the tower and
right-of-way permits, Midvale stated that it had located a tower in Crossroads Ranch on which to
collocate, for which no permit was required; that Midvale had received Federal Communications ‘
Commission permits for all of the required towers; and that Midvale lacked only the speciaIQUSe4 ,
permit forkmicrowave in Poquito Valley. Midvale stated that it had not yet begunconstruction ‘in k

Poqulto Valley, that it would be some time before it did so, and that it had not yet sought rlght of-

I way permits in the area. M1dvale stated that it anticipated beginning construct1on and obtammg the’

permit during 2006. Mldvale requested an extension of time, until December 31, ;2006‘, to file the
perm1t with the Commission.
5.' On J anuary 4 2006 a Procedural Order was issued requmng Staff to ﬁle by J anuary
17 2006 aresponse to M1dva1e S request for extension of time. | ' | =
6. On January 17, 2006, Staff filed a memorandum statlng that it beheved Yavapar
County had granted Mrdvale the franch1se extension to 1nclude Poqulto Valley on December 5 2005

and that Midvale would be ﬁlmg it in the near future. Staff also stated that 1t d1d not object t‘or
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Mldvale s request for an extensxon of time in which to comply with the two condltions

7. - On February 1, 2006, a Procedural Order was 1ssued granting M1dvale s request for
extens1on of time, allowing it until March 1, 2006, to file its updated Yavapa1 County franchlse and
unt11 December 31, 2006, to file a certificate showing that it had obtained all of therequired tower |
and right-of-way permits for the CC&N extension area.

8. On February 16, 2006, Midvale filed a Notice of Compliance to which was attached a
copy of its Yavapai County franchise, issued on December 5, 2005, updated to include both
Crossroads and Poquito Valley. | o

| 9. Midvale did not file with the Commission by December 31, 2006, a certlﬁcate
showing that it had obtained all of the required tower and right-of-way perrmts for the CC&N |
extension area | | |

10. On May 29 2007 M1dva1e filed a letter to the Comm1ss1on s Compliance Division

acknowledging the outstanding ﬁhng requirement for the requlred tower and right-of-way permits

and explaining that Midvale’s plan to serve Poquito Valley by locatlng a recelving microwave tower
there had been changed as a result‘of residents’ objecting to the placement of the tower. Midvale
stated that rather than obtalmng permission for placement of the tower over res1dents obJections
Midvale had decrded to 1nsta11 underground cable from its switch in Dewey to Poquito Vailey ‘Thus,
Midvale stated it would not be obtaining the tower and nght-of-way permits referenced in the
compliance requirement. Midvale stated that it had an application pending before the Commission
for financing to be used in part to install the underground cable necessary to serve Poquito Valley.
Midvale stated that this information should allow Staff to close the file regarding Midvale’sk |
compliance with Decision No. 66510.

11.  On June 29, 2007, Midvale filed a request for the Commission to amend Decision No.
66510 by ehmmatlng the requirement to file the certification that it had obtained all of the required
tower and right-of-way permits.

12. No action was taken by the Commission in response to Midvale’s requestto amend
Decision No. 66510, and nothing relating to the requirement to file the certification was filed in the

docket for more than a year. - v | s : TE

3 ~ DECISIONNO. 70742
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13. On ’Nvokvem’ber: 7, 20‘08, Midvéle filed a Compliahée Status ’Fili’ng, intended as ' a‘
Vfollow-up' th it’s iétter ﬁled May 29, 2007.» Midvale provided a list of the varib_liétpermits required to [
install the ﬁnderéround cable necessary to serve Poquito Valley énd the status of éia‘wh, as folioWé:

| 2. N National Forest Service (“NFS”) Permit: Midvale state'd that an aﬁplicatibn |
had been submitted >on February 20, 2007, to cross approximéteiy 10 ‘miles‘within thé
Preséott National Forest, and that NFS had estimated that a decision Would be issued
by the end of 2008.
b. Bureau of Land Management (“BLM”) Permit: Midvale stated that an |
applicétion héd been su‘bmitted on October 29, 2007, to cross approximately %2 mile of
land ’admin_istered by BLM; that BLM had only rccently assigned personnel ':to
evaluate the application; and that Midvale hoped to receive a decision early in 2009.
c. Arizona State Land Department (“ASLD”) Permit: Midvéle stated that an
applicatioh had been submitted on March 18, 2008, to cross approximatély 7 milcs of
Arizona Trust Land; that ASLD had informed I\/Iid\;aile that it had all the information |
necessary to render a decision; and th’at Midvale expected a decision early’ in 200 9; :
d Arizona Department of Transportation (;‘ADOT”) Permit: Midvale stated thaf
an application had been submitted on April 30, 2008, to cross approximatcly 7 mileé |
of State Route 89A right-of-way and that ADOT had informéd Midvalé on August 26,
2008; that all required information had been received and a perfnit fo constrﬁct wou’ld
be issued within 30 days of Midvale’s beginning construction. | k
e.  Yavapai County Permit: Midvale stated thaf Yavapai County had indicated on |
January 11, 2008, that it had no concerns regarding‘the project and that it would issue
an easement to occupy the right-of-way upon receipt of an application. Midvale stated |
that it would submit its application in early 2009, when the other permitting'agencies
- neared completion of their respective permitting processes. i

14 Midvale currently has another CC&N extension application pending in Docket No. T-

4 i DECISION'NO., _lgjig__ |
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1 02532A-07-0586 (“the current CC&N extension docket).! At the hearing in the current CC&N

extension docket, held on November 10, 2008, Midvale testified as to its original intent to serve

~—— DOCKETNO: T-02532A-03-0017

Poquito Valley through a microwave site, for which it was required to get a specialQuse permit from
Yavapai County. (Tr. at 31, lines 11-15.) Midvale testified that for every location for which Midvale
applied to get a permit to serve Poquito Valley, Midvale met with resistance from contiguous
property owners. (Tr. at 31, 1ines 16-19.) Midvale testified that, as a result, it decided to instead
build a fiber optic route from its central office location, which necessitated traversing federal and |
state land and obtaining permits to do so from NFS, BLM, and ASLD. (Tr. at 31, lines 20-24; Tr. at
32 llnes 1-2.) Midvale testified that those permitting processes are very lengthy, taklng up to two -
years, and that Midvale had neglected to keep Staff informed of the process. (Tr. at 32, lines 1-6.)
Midvale testiﬁed that it will do a better job of keeping Staff informed in the future. (Tr. at 32, lines
7-10.) Midvale also testiﬁed that it was willing to file a request for an extension of time to comply |
with Decision No 66510 and that it believed the permitting for that matter would be completed by '
the end of 2009. (Tr. at 32, line 21 through Tr. at 33, hne 9.) Staff testlﬁed that the request for an
extension would be a good way to handle the dehnquent comphance issue and that Staff would not
oppose such a request. (Tr. at 38, lines 2-9.) Staff also testified that it appeared the receipt of the
permits was approaching and thatit would be beneficial for those permits to be received and the
residents of Poquito Valley to be served by Midvale. (Tr. at 38, lines 12-20.)

15. On November 17, 2008, Midvale filed a Request for ‘Extension of Time for -
Compliance with Decision 66510, requesting an extension, to December 31, 2009, of kMid»vale’s
deadline for filing the certification that it has obtained all required permits. Midvale provided the
following updates to the information filed on Nouember 7, 2008:

a. NFS Permit: Midvale stated that NFS has indicated that Midvale has provided
all information required under the National Environmental Policy Act for evaluation
of Midvale’s permit application and that NFS has forwarded the cultural survey report ‘

to the Arizona State Historic Preservation Office (“AZ SHPO”) and is awaiting an AZ |

! Official notice is taken of the contents of the Transcript in the current CC&N extension docket. References to * T
denote references to the Transcript in the current CC&N extension docket B =

5  DECISION NO. _ 70742
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| k' SHPO vrepkly, Which | will complete the infoMation needed for NFS to ‘r‘ender kra‘ L

o dec131on Midvale estlmated that the NFS permit will be 1ssued by the end of February

‘r2009 | |
b BLM Perrmt Midvale reiterated the 1nformat10n prov1ded in its November 7,
2008, filing. |
c. ASLD Permit: Midvale reiterated the information provided in ité November 7,
2008, filing. ’

4 ADOT Permit: Midvale clarified the information provided in its November7,
2008,vﬁling by stating that a permit to construct will be issued within 30 daye iof ,
Midvale’s indicating to ADOT that it is ready to begin construction. -'
€. Yavapai County Permit: Midvale reiterated the information provided n its
November 7, 2008, filing. ,

16.  On December 17, 2008, Staff filed a memorandum stating that Staff understands the
need for additional time for the permitting processes and communicated that at the hearing in the '
current CC&N extension docket. Staff stated that additional time is appropnate due to Midvale’s
shift' in constrnction and the assoc1ated permitting respon51b111t1es. Staff recommends that the
Commission grant Midvale an extension of time until December 31 20009. o

17. Midvale should have been more proactive about keeping the Commission mformed of
the difﬁcnltles it encountered with its original plan to use a microwave tower to serve Poquito Valley‘
and of its nltimate decision to change that plan. However, Midvale is making progress in obtainingby
the permits necessary to serve the Poquito Valley through alternate means, and we believe that the
public interest will be served if Midvale is allowed additional time to certify that it has obtained the
permits needed to serve the Poquito Valley through underground fiber optic lines. Thus, we agree.
with’ and adopt Staff’s recommendation to grant Midvale an extension of time, until December 31,
2009, to comply with the outstanding filing requirement of Decision No. 66510. |

| | CONCLUSIONS OF LAW

: »1'. Midvale is a public service corporation within the ‘meaning of Article XV of the :

: qtﬂ i
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DOCKET NO. T-02532A-03—0017

2. The Commlsswn has jurisdiction over Mldvale and the subject matter of its Request

3. : It is reasonable to extend, to December 31, 2009, the deadline for Mldvale to file a
certlﬁcatlon that it has obtamed all of the required tower and rlght -of-way permits to serve the CC&N
extens1on area granted in Decision No. 66510 | '

4. It is not necessary for the Commission to hold an evidentiary hearing before extendlng
the deadline for compliance with Dec151on No. 66510 as described herem |
ORDER
o IT IS THEREFORE ORDERED that Midvale Telephone Exchange Inc. shall by December
31 2009 file a CeI’tlﬁCElthl’l that it has obtained all of the requlred tower and nght of—way perrmts to
serve the CC&N. extensmn area granted in Decision No. 665 10. i |
IT IS FURTHER ORDERED that this Decision shall become effectlve 1mmed1ately

BY ORDER OF THE ARIZONA CORPORATION COMMISSION

| CHAIRMAN ya

COMMISSIONER R , COMMISSI‘O/NER ' N COMMISSIO\\iR’/

~ IN WITNESS WHEREOF, 1, MICHAEL P. KEARNS, Intert
Executive Director of the Arizona Corporation Comm1s51on
have hereunto set my hand and caused the official seal of the
Commyjssion to be affixed at the Capitol, in the City of Phoenix,
this \[l 7% day of %ﬁfaﬁcy’ 2009.

/////%—7

MICH
EXECUTI E DIRECTOR

DISSENT -

DISSENT
SNH:db
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GARY H. HORTON, ATTORNEY AT LAW, PLLC Legal Division :
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