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IN THE MATTER OF THE APPLICATION ) Case No. 138
OF ARIZONA PUBLIC SERVICE )
COMPANY, IN CONFORMANCE WITH ) Docket No. L-00000D-08-0330-00138
THE REQUIREMENTS OF ARIZONA )
REVISED STATUTES §§40-360, et seq., )
FOR A CERTIFICATE OF )
ENVIRONMENTAL COMPATIBILITY )
AUTHORIZING TI-IE TS-5 TO TS-9 500/230 )
kV TRANSMISSION LINE PROJECT, )
WHICH ORIGINATES AT THE FUTURE )
TS-5 SUBSTATION, LOCATED IN THE )
WEST HALF OF SECTION 29, TOWNSHIP ) r
4 NORTH, RANGE 4 WEST AND )
TERMINATES AT THE FUTURE TS-9 )
SUBSTATION, LOCATED IN SECTION 33, )
TOWNSHIP 6 NORTH, RANGE 1 EAST, IN )
MARICOPA COUNTY, ARIZONA. )

)
23

24
Pursuant to the Procedural Order dated January 22, 2009, intervener 10,000 West,

25

26 L.L.C. hereby submits its brief for use by the Arizona Corporation Commission

27 ("Commission") in reviewing the Certificate of Environmental Compatibility issued by the

28
Arizona Power Plant and Transmission Line Siting Committee on December 28, 2008. 10,000
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West requests that the Commission overturn the Committee's purported Certificate of

Environmental Compatibility as arbitrary and capricious and as made in violation of relevant

Open Meeting laws and that it refuse to authorize construction of the TS-5 to TS-9 500/230 kV

Proj act ("Project"). 1

1. INTRODUCTION.

1

2

3

4

5

6

7

8
9 project in spite of uncontroverted evidence conclusively establishing that the project is not

This is a case in which the Committee has approved an electrical transmission line

10 needed. There is no valid electrical engineering rationale for the Project. As set forth in greater

11 detail below, and contrary to the Applicant's conclusory claims, the uncontroverted evidence

12
shows that the 500 kV portion of the Project is not necessary to increase reliability within the

13

14
500 kV system; that 500 kV portion of the Project is not necessary to increase import capability

15 into the Phoenix metropolitan area, that the 500 kV portion of the Project is not necessary to

16
increase export capability out of the Palo Verde Hub, that the 500 kV portion of the Project is

17

18
not necessary to complete a "loop" around the Phoenix metropolitan area, and that the 230 kV

19 portion of the Project is not necessary to serve any discernible future load growth in the region.

20
Indeed, these facts went unchallenged by the Arizona Public Service Corporation ("Applicant")

21

22
during its cross-examination of 10,000 West's electrical engineering expert, Dr. Hyde Merrill,

23 and during its subsequent rebuttal case.

24

25
r

26

27

1 10,000 West was the owner of a 10,000 acre parcel of land in Buckeye, Arizona along the Sun Valley Parkway.
The entire parcel is being developed into a mixed-use development known as Festival Ranch, and while 10,000
West sold 3,000 acres to Pulte Homes, it retains 7,000 acres subject to the Master Plan. The Festival Ranch
Community Master Plan has been approved by the Town of Buckeye, providing for 40,000 residents and over 7
million square feet of entitled commercial space. On July 21, 2008, 10,000 West became a party to the
proceeding by filing its Notice of Intervention.

28
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Not only did it fail to establish any valid evidence regarding need, the Applicant made
1

2 wi l l erratic Chan es to the Project during the course of the hearings that further call intoy g

3 I | » • •
question the rationale for the Project. For instance, the Applicant added a 230 kV line to the

4
5 Project during the middle of the public comment process, seemingly on a whim. See E>d1ibit B-

6 2 to Application, Newsletter #3, dated November 2007. The Applicant's decision to add the

7 230 kV line is confounding given its repeated admissions that there is no need for the 230 kV
8
9 transmission line now or in the foreseeable future. See e.g., Docket No. L-00000D-08-0330-

10 00138, Transcript of Hearing "(Transcript") Transcript at l063:16-24, l065:107. E pallyq

11 confounding is the Applicant's recent admission that it does not intend to build the Project until
12

2014 or 2016, even though it had asserted in its Application (filed only three months earlier)
13

14 that the Project would be built by 2012. See id. at 1029-18-103027. The Applicant also

15 recently admitted that it has cut its funding for the Project by approximately eighty-five to

16
ninety percent (85% to 90%) over the next several years. See id. at 1120:2-10. These

17

18 revelations came alter the Applicant abruptly and significantly increased the entire scope and

19 cost of the Project only a few rondos earlier by adding a 230 kV line. In short, the Applicant

20
seeks approval for a Project that is not needed and for which it no longer has money to build.2

21

22

23 hearings. Indeed, Committee Member Haenichin specifically asked the Applicant to address

2
4 these glaring deficiencies in its rebuttal case.

25

26

27

28 2 These facts are especially disconcerting given that the ultimate costs for this Project will be passed on to the
consumer.

Many of the Committee Members voiced concerns regarding these facts during the

3



1

2

3

4

5 See Docket No. L-00000D-08-0330-00138, Transcript of Hearing ("Transcript") at 2622: 19-25.

Committee Member Haenchin: "I think we need a solid rebuttal by
the company, by the Applicant, to the assertion that the lines are not
needed at all. One of the witnesses quite some time ago, a couple
weeks ago, said, well, they are just not needed at all. So I think we
need to address that solidly so we have a better understanding of the
need."

The Applicant quite literally ignored Committee Member Haenchin's request, brazenly
6

7

8 refusing to even address the question of need in its rebuttal case. See id at 3027:14-17

9 (acknowledging that the Applicant "was not putting on any rebuttal case regarding the need for

These deficiencies are further magnified by the Corporation Commission Staffs failure

10
this power source").

11

12

13 to thoroughly review the Project. The Corporation Commission Staff suggested to the

14 Committee that it had conducted an independent review of the Project and that it had made an

independent determination that the Project was in fact needed. See id. at ll45:3-6 (Mr. Ray T.

17 Williamson testifying on behalf of the Corporation Commission that his conclusions regarding

18 need for the Project and that "are my conclusions as the representative of Staff." (emphasis

3 added). Only on cross-examination did the Corporation Commission Staff admit that it had

21 done almost nothing to independently review the Project. See id. at 116019-15 (acknowledging

22 that the Corporation Commission staff did "no independent evaluation or research whatsoever

3 regarding" the Project.). It did not do any independent research regarding the Applicant's

25 purported load studies, population projections, or any other independent evaluation of the need

26 for this Project. In fact, the entirety of the Corporation Commission Staffs analysis of the

27

28

4



Not only did it tum a blind eye to the Applicant's failure to establish need, and the

As a result of the Applicant's failure to establish a genuine need for the Project, along

11. RELEVANT PROCEDURAL BACKGROUND.

1 Project consisted of reading the Application (which is virtually silent on the issue of need) and

2 reading the Applicant's purported three page "Extreme Contingency Report." See id.

3

4
5 Corporation Commission Staffs failure to thoroughly review the Application, the Committee

6 repeatedly violated Arizona's open meeting law requirements and the Committee's own Ex

7 Parte rule. As set forth in greater detail below, the Committee violated Arizona's open meeting

8
9 laws and the Ex Parte rule by conducting tour of the Project during which the Committee

10 considered the Project while sequestered from the public. In addition to violating Arizona's

11 open meeting laws and the Ex Parte rule by conducting its tour of the Project, the Committee

12
13 repeatedly violated Arizona's open meeting laws and the Ex Parte rule by sending and

14 receiving ex parte e-mails from the Applicant and various interveners. A number of those e-

15 mails plainly addressed substantive matters regarding the Project.

16

17

18 with its material violations of Arizona's open meeting laws and the Ex Parte rule, the

19 Commission should overturn the Committee's purported Certificate of Environmental

20
Compatibility as arbitrary and capricious and refuse to authorize construction of the Project.

21

22

23

24 I  l l » c 1 u I
Compatibility for the Project. See TS-5 to TS-9 500/230 kV Transmission Line Project,

25
26 Application for a Certificate of Environmental Compatibility, dated July l, 2008, relevant

27 portions of which are attached hereto as Exhibit A ("Application"). The Project seeks to

28 connect two extra high voltage transmission lines (a 500 kV and a 230 kV line) from the

On July 1, 2008, the Applicant filed its Application for a Certificate of Environmental

5
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Applicant's planned TS-5 Substation in Buckeye, Arizona to its planned TS-9 Substation in

Peoria, Arizona. The Application is virtually silent as to the purported necessity of the Project.

Indeed, the 700 page Application only mentions the purported need for the Project two times

(one minor paragraph in the Introduction and one similar paragraph within the body of the

Application) and even then in the most general of ways. See id at IN-1 and at 3. The

Application offers no evidence supporting the Applicant's conclusory assertions of need. It

1

2

3

4

5

6

7

8

9

10 within the Project Study Area and likewise fails to provide any information regarding the

contains no mention of current or future population statistics for any of the cities or towns

11 current or future load projections associated with any of the towns or cities within the Study

12
Area. See id.

13

14 On August 18, 2008, hearings began before the Committee on the Application and

15 continued intermittently through December 3, 2008. During the hearings, the Committee heard

16
evidence from three principal witnesses regarding the need for the Project, namely John Lucas

17

lg ("Mr. Lukas"), the Applicant's Project Engineer, Ray Williamson ("Mr. Williamson"), the

19 Corporation Commission's electrical engineering expert, and Dr. Hyde Merrill ("Dr. Merrill"),

20
10,000 West's electrical engineering expe11;.3

21

22

23
3

24

25

26

27

Dr. Merrill received his Doctorate in electrical engineering from MIT. He has been an independent consulting
engineer since 1998, testifying before the Michigan Public Service Commission, the Virginia State Corporation
Commission, and the Federal Energy Regulatory Commission (FERC), advising government agencies, including
the World Bank, the Inter-American Development Bank, the US Congress Office of Technology Assessment, the
New York State Energy R&D Authority, and the Public Utilities Commission of New York, Quebec, Panama,
Venezuela, Tasmania, and Peru, and advising utilities, research and development organizations, and others on
power system planning and operation. He has worked in nearly 40 countries. Transcript at 1570: 1-25.

28
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On December 29, 2008, the Committee granted the Applicant a Certificate of
1

2 Environmental Compatibility ("CEC") for the Project. See Certificate of Environmental

111. THE UNCONTROVERTED EVIDENCE ESTABLISHES THAT THERE IS NO
NEED FOR THE PROJECT.

A. RELIABILITY.

The Application states that the Project is necessary to "provide additional support and

3 • l | I »
Compatibility, dated December 29, 2008, attached hereto as Exhibit B. As part of the CEC, the

4
5 Line Siting Committee specifically found that the Project "is in the public interest because it

6 aide the state in meeting the need for an adequate, economical and reliable supply of electric

7 power." See id at 12:25-26. As set forth in greater detail below, the Committee granted the

8
9 CEC in spite of evidence conclusively establishing that: (1) there is no need for the Project,

10 and (2) in spite of material violations of Arizona's open meeting laws and the Ex Parte rule.

l l

12

13

14

15

16 reliability for the entire electrical system."

17 placed a heavy emphasis on its reliability claim, primarily arguing that increased reliability in

18
the 500 kV system is necessary to protect against "extreme contingencies." Transcript at

19

20 976:3-4. In an attempt to strengthen its conclusory reliability claims, the Applicant belatedly

21 produced a three page "Extreme Contingency Report," which purported to establish that the

22
Project is indeed necessary to protect against extreme contingencies. See 10,000 West's

23

24 Exhibits 10-W27, Extreme Contingency Report, dated October 14, 2008, at 3. The Extreme

25 Contingency Report was authored after the Applicant filed its Application. Thus, at the time

26 the Applicant tiled its Application, no report existed establishing a need to guard against
27

28

Application at 3. At the hearings, the Applicant

7



extreme contingencies. See id. The Applicant compiled the Extreme Contingency Report
1

2

3

after-the-fact to establish its reliability claim.4

Not only was it an after-the-fact attempt to justify the Project, the Extreme Contingency
4

5

6 claims that the Project is necessary if any one of fifteen hypothetical contingencies were to

Report in no way establishes an actual need for the Project. The Extreme Contingency Report

7

8

occur involving the simultaneous loss of three completely separate extra high voltage lines

anywhere within the Phoenix metropolitan area. See id. This is known as an N-2-1
9

10 contingency. Planning to guard against N-2-1 extreme contingencies is unheard of among

electric utility companies. See Transcript at 1593:25-59415 (Dr. Merrill testifying

"categorically, I have never heard of anybody using an N-2 or N-2-1 to justify transmission

lines"). The Applicant did not present any evidence of any other transmission lines in Arizona

ever being built to satisfy the N-2-1 criteria or evidence that any other transmission line has

ever been built anywhere in the United States to guard against N-2-1 contingencies for that

11

12

13

14

15

16

17

18 matter. Indeed, the Corporation Commission has already addressed this very issue. The

19 Corporation Commission's 2006-2016 Biennial Report provides that:

20

21

22

The extreme contingencies (Category D) require that transmission
systems be evaluated for the risks and consequences,
planning reinforcements.

but not for

See 10,000 West Exhibit 10-W3, Fourth Biennial Transmission Assessment for 2006-2015,

January 30, 2007 at 32 (emphasis added), see also Transcript at 1048:3-5 (Mr. Lukas

23

24

25

26

27

28

It is worth noting that the Applicant produced two different Extreme Contingency Reports. The first
report was produced on July 18, 2008. Four months later, on October 14, 2008, and during the
Committee hearings, the Applicant produced a significantly revised Extreme Contingency Report to
correct purported deficiencies in the original report. See 10,000 West's Exhibits 10-W27 through 10-
W30.

4

8



1 confirming that "no, we are not required to build to" the N-2-1 standard).

2 Corporation Commission has already deemed N-2-1 contingencies to be so remote and unlikely

3 that additional transmission lines are not to be built to protect against their occurrence.

Q In Arizona, the single contingency standard (or N-1 standard) governs transmission line

6 projects. See Transcript at 1047117-1048:21, see also 10-W3 at 32. The N-l standard only

Thus, the

requires the construction of transmission lines to protect against the loss of a single extra high7

8

9

10 not needed to satisfy the N-1 standard.

voltage transmission line. See Transcript at 1578:8-17. Dr. Merrill testified that the Project is

Q: Dr. Merrill, is the TS-5 to TS-9 Project needed under a single
contingency standard?

A: ... Mr. Lucks confirmed quite specifically that neither the
500 kV nor the 230 kV line is needed to meet the N-1 criteria, which
again is the governing criteria and the criteria which is basically used
by every utility in the United States with occasional minor tweaking,
but those tweakings are quite minor.

The Applicant's own expert witness, John Lucks, agreed:

Q: ()Kay. So all of your testimony this morning about extreme
contingencies and all the stuff we have heard from Mr. DeWitt on
that point has no bearing in terms of the NERC criteria, the WECC
criteria, and is solely aspirational on APS's part?

A: I would say that those standards of WECC and NERC do not
require that line to be put in. I would say that, as in my testimony,
that that line is needed to avoid to have such an extreme outage to
our customers though.

Q: But as a matter of necessity in terms of what APS is supposed
to build lines for, this does not fall within those parameters?

11

12

13

14

15

16 Id. at 1579:1-12.
17

18

19

20

21

22

23

24

25

26

27

28 Id at 1048:22-1049210 (emphasis added).

A: Not to a NERC or WECC criteria it doesn't, no.

9



The Applicant's claim that the Project is somehow needed to increase reliability flies in

B. THE LOOP.

The Application also states that the Project is necessary to "complete a continuous 500

Q. Dr. Merrill, do you agree with APS's assessment that the TS-
5 to TS-9 Project is necessary to complete what has been referred to
as a loop around the Phoenix metro area?

* * *

A. My observation is that as far as the loop around Phoenix is
concerned, one of the pieces that does exist is the piece on the
northwest. Right here you have got a piece of the loop around
Phoenix [pointing to the area of the TS-5 to TS-9 line]. When this
line is built, and whatever is done down here happens, that loop will
be as complete as it will be even if the TS-5 to TS-9 is built. That
TS-5 to TS-9 line does not complete the loop. The loop will be as
complete without the line as it will be with the line.

1

2 the face of the N-1 standard, which has already been adopted by the Corporation Commission

3 | I 4
and is the accepted standard before regulatory bodies throughout the country. The Appllcant's

4
5 attempt to build the Project to conform with an unsubstantiated standard of its own making is

6 without basis.

7

8

9

10 kV source from the Palo Verde Hub to the northeast valley (Pinnacle Peak Substation)

11 Application at 3. Like its reliability claim, the Applicant's claim that the Project is needed to
12
3 complete a "loop" around the Phoenix metropolitan area is a fiction. The northwest portion of

1

14 the purported loop (where the Project is Proposed to be built) will be complete with or without

15 the Project transmission line. The Project would merely add a third line to a section of the loop

16
that already has two lines .

17

18

19

20

21

22

23

24

25

26

27

28

In fact, what this loop does is this loop adds a third line to -
sorry. This line adds a third line to a side of the loop that
already has two lines.

10
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* * *

All that this line would do is beef up what looks like the
strongest side of the loop already.

1

2

3

4

5 finding regarding the loop on cross-examination. See id at 1626:9-1627:12.

Id. at 1596: 16-1597: 12 (emphasis added). The Applicant did not dispute any of Dr. Merrill's

More importantly, there is no engineering rat ionale for building a 500 kV loop. The

Applicant's own expert witness, John Lucks, admitted that a loop does not serve any electrical

6

7

8

9 engineering purpose:

10

11

12

13

14 Id. at 105414-9.

Q: And yo u say t hat  wo uld  be  a  go o d t hing .
engineering rationale for having a loop?

A: If we are looking at standards, no, you can't find a standard,
per se, as long as you have met the N-1 criteria. But graphically that
is what is put out in front of us.

Is there any

Moreover, as various interveners pointed out and as the Applicant acknowledged, the

c. IMPORT CAPABILITY.

The Applicant also claims that the Project is necessary to "increase the import capability

15

16

17 purported 500 kV loop is not complete (nor will it ever be complete) from the Pinnacle Peak

18 Substation to the Browning Substation. See e.g., Transcript at 460:24-46116. The Applicant

9 » » ¢ l
1 made vague claims that several 230 kV lines exist in the region that connect the Pinnacle Peak
20
21 and Browning Substations, but failed to present any actual evidence showing that there are 230

22 kV lines actually connecting Pinnacle Peak to Browning or that these lines could actually serve

23 the function of completing what would otherwise be a 500 kV loop. See id.
24

25

26

27 to the Phoenix metropolitan area."

28

Application at 3. Contrary to the Applicant 's conclusory

11
I



Dr. Merrill

1 claim, there is no need to increase import capability into the Phoenix metropolitan area.

2 Dr. Merrill testified that the Project would result in an increase in import capability that is

3 I I l I , |
disproportionately high compared to the projected increase in load through 2012.

4

5

6

testified that even if the Project were never built, the Phoenix metropolitan system would

still have a surplus of 900 megawatts in import capability in 2012 :

Q: Dr. Merrill, one of APS's claims in this matter is that the TS-5 to TS-9
project is necessary to increase import capability into Phoenix?

* * *

A: In other words, with the TS-5 to TS-9 project, the import capability
increased 1,500 megawatts more than load would increase, making the margin
significantly greater than the margin in 2006 was judged to be adequate in the
Biennial Report.

* * *

Although it is just an estimate, that the contribution of the TS-5 to TS-9 line of
600 megawatts, if you take those 600 megawatts only then the change in import
capability between 2006 and 2016 would be 4,400 megawatts, compared to a
change in load of 3,500 megawatts

7

8

9

10

11

12

13

14

15

16

17

18 Id at 1579:13-16, 1580:11-15, 18-23.

* * *

The Applicant did not cross-examine Dr. Merrill

Mr. Lucks admitted that there is no real need to increase import capability:

Q: So I am obviously not an engineer, and trying to understand
kind of what this is saying, but from a layman's perspective it says
that the import capability into metro Phoenix is going to increase to
5,000 megawatts while at the same time the electric, the demand is
only going to increase to 3500 megawatts, is that right?
A: Yes.

19 regarding this conclusion regarding import capability and never offered any evidence or

20 rebuttal testimony to the contrary. See id. at 1626:9-1627:12.

21

22

23

24

25

26

27

28

* *

Q: But in terms of a need, it is obvious it is being overbuilt to the
tune of 1500 extra megawatts, right?

*

12



1

D. EXPORT CAPABILITY FROM THE PALO VERDE HUB

The Application also claims that the Project is necessary to "increase export capability

A: You know, again, I would disagree with you on the issue of
overbuild.

2 Q: I am --

3 A: I see your point.

4 Id at 1069:18-1071:5.

5

6

7

8 from the Palo Verde Hub." Application at 3. Like each of its other claims, the Applicant's

testified that transmission capability from the Palo Verde Hub is already more than adequate:

Q: Dr. Merrill, APS also claims that the TS-5 to TS-9 Project is
necessary to increase export capability out of the Palo Verde Hub.
What are your conclusions in that regard?

A: In other words, in 2006, the transmission capability, export
capability was, oh, about 600 .- 500 or 600 megawatts greater than
the total generation, about a 40 percent margin. That's a lot.

* * *

So my conclusion, then, is that the transfer capability,
ignoring the issue of who owns what, but just physically what you
have got in the air in terms of aluminum verses what is going to be
producing electricity at the Hub, the conclusion is that the aluminum
in the air, the transmission capability coming out of the Hub is more
than adequate. Without this new line, the transmission capability
is more than adequate to take all of the power out of that plant.

this testimony and never offered any evidence or rebuttal testimony regarding export capability

Mr. Lucks even admitted under oath that there is no real need to increase export

9 claim that the Project is needed to increase export capability is without any basis. Dr. Merrill

10

11

12

13

14

15

16

17

18

19

20

21

22 Id at 1583:2-1584:24. Once again, the Applicant did not cross-examine Dr. Merrill regarding

23

24

25 out of the Palo Verde Hub. See id at 1626:9-1627: 12.

26

27

28
capability out of Palo Verde:

13



1

Yes.

6

E. LOCAL LOAD GROWTH.

Q: So the capacity going out of the east, the 9700 number, will
always be sufficient to handle whatever the Palo Verde system can

2 generate?

3 A: Except we don't have rights to all those.

4 Q: APS doesn't have rights?

5 A :

Q: But there is capacity in the system to export that electricity,
right?

7 A: Yes.

8 Id. at l081:10-l082:1.

9

10

11

12 that will emerge in the largely undeveloped areas in portions of the Town of Buckeye, City of

Finally, the Application claims that the Project is necessary "to serve future load growth

unincorporated Maricopa County.as Application at 3.

or

Q: Dr. Merrill, let's talk for a moment about local area -- local
load growth. As you know and you have heard, APS claims that
there's a necessity for the 230 kilovolt portion of this project to serve
future local load growth. What are your conclusions in that regard?

* * *

i i Surprise, City of Peoria, and

15 Dr. Merrill testified that there is no evidence that the Project is necessary to meet current

16 future load growth in those areas:

17

18

19

20

21

22

23

24
25 Transcript at 1586:3-158816 (emphasis added). Mr. Lucas admitted that the Applicant had not

A: Okay, you asked about local load growth. There's
absolutely no substantiation as to how much load will be needed,
how much load growth will occur, and when it will occur in the
area associated with the 230kV line.

26 conducted a single load study regarding the need for an additional 230 kV line in the area:

27

28

14



Q: So since the time that APS decided it wanted the 230 line,
have you ever analyzed it from an engineering perspective to see if it
is necessary?

A: No. We have done no load forecasts for the 230 line.

Id at 1064:14-18.

As such, there is no evidence of an actual need for the 230 kV po1*tion of the Project.

Because it has not conducted any load studies for the 230 kV line, The Applicant's conclusory

1

2

3

4

5

6

7

8 allegations that load growth may develop within 10-20 years is nothing more than a wild guess.

9 See Eydlibit B-2 to Application, Newsletter #3, dated November 2007. Load growth may not

10
develop in the area for 20-30 years or possibly 30-40 years. Nobody knows because the

Applicant has not presented any actual evidence on the issue and has yet to even study the

issue. See id at 1064:14-18.

11

12

13

14

15

16

17

In summary, Dr. Merrill testified that the Project is simply unnecessary:

18

19

20

21

22

Q: Mr. Merrill, can you please describe and state your overall
conclusions regarding the necessity of the TS-5 to TS-9 Project that
we're discussing here today?

A: ...[T]he technical need for this project on an engineering
basis has not been established. It's not supported in accordance with
reliability standards. It's not established that the project is needed to
increase the Phoenix area import capability or the export capability
of the Palo VerdeHub. It's not needed and it's not been established
that it is needed to meet local area load growth, referring here to the
230 kV portion of the project. And it is not justified by the extreme
contingency analysis that we heard about on Monday. Finally, the
project does not close a 500 kV loop.23

24
Id at 1572:15-17, 1573:19-1574:6. The Applicant never cross-examined Dr. Merrill on any of

these points and failed (and refused) to address any of these issues in its rebuttal case despite a
25

26

27

28

direct request from the Committee that it do so. See id. at 162629-1627:12. As such, the

uncontroverted evidence establishes that there is no actual need for this Project. The

15



1 Committee's finding that there is need for the Project flies in the face of the evidence actually

2 presented during the Committee hearings and, as a result, was arbitrary and capricious, and

3 without any valid factual or legal basis. The Commission should overturn and disregard the

Q Committee's purported Certificate of Environmental Compatibility as arbitrary and capricious

6 and refuse to authorize construction of the Project.

In addition to its unsubstantiated finding of need, and as set forth below, the Committee7

8

9

10 Parte rule.

repeatedly and materially violated Arizona's open meeting laws and the Committee's own Ex

THE COMMITTEE VIOLATED RELEVANT OPEN MEETING LAWS
DURING THE HEARINGS.

A. The Committee's July 2, 2008 Notice of Hearing Violates Arizona's Open
Meeting Laws.

11 Iv.
12

13

14

15

16 § 38-431, et seq. ("Open Meeting Laws"). Section 38-341.02(G) of the Open Meeting Laws

Arizona's open meeting laws apply to public meeting of the Committee. See A.R.S.

requires that the Committee's meetings be noticed and posted with an agenda. Id at § 38-17

18

19

20 the meeting." Id. at 38-431.02(H). The "public body may discuss, consider or make decisions

431.02(G). The agenda "shall list the specific matters to be discussed, considered or decided at

21 only on matters listed on the agenda and other matters related thereto." Id

22

23

24 other things, the July 2 Notice gave notice of a tour of the Project area and routes:

25

26

27

28

On July 2, 2008, the Committee filed a Notice of Hearing ("July 2 Notice"). Among

The Committee will conduct a tour of the Project area and the
proposed routes on August 20, 2008. The map and itinerary for the
tour will be available at the hearings and posted on the Project
website. Members of the public may follow the Committee in their
own private vehicles. During the tour, the Committee will not
discuss or deliberate in any manner eoneerning the Application .

16



1 Notice of Hearing, dated July 2, 2008, attached hereto as Exhibit C. (Emphasis added). The

2 July 2 Notice further provides in relevant part that:

This proceeding is governed by Arizona Revised Statutes (A.R.S.)
§§ 40-360 to 40-360.13 and Arizona Administrative Code Rules 14-
3-201 to R14-3-220 and 14-3-113. No substantive communication,
not in the public record, may be made to any member of the
Committee ..

3

4

5

6 Ill
7

8

9 held by the Committee pursuant to the Open Meeting Laws. See id. The July 2 Notice likewise

10 does not set forth an agenda listing the specific matters to be discussed, considered, or decided

Nowhere does the July 2 Notice refer to the August 20 Tour as an open meeting being

B. The August 20, 2008 Tour Violated Arizona's Open Meeting Laws and the
Commit'tee's Ex Parte Rule.

Not only did the July 20 Notice violate the Open Meeting Laws and the Ex Parte rule,

1; on by the Committee during the August 20 Tour. See id. As such, the July 2 Notice violates

13 Section 38-341 .02(G) and (H) of the Arizona Open Meeting Laws.

14

15

16

17

18

19 Corporation Commission Staff raised concerns regarding the integrity of the August 20 Tour.

the Tour itself violated the Open Meeting laws and the Ex Parte rule. On August 20, 2008, the

August 20 Tour violated the Arizona Open Meeting statute :

CHMN. FOREMAN: ... As best I can understand, the Staff
believes that something inappropriate may have happened on the
tours. And as a result, they have asked to question members of the
Committee in other cases.

Transcript at 956111-16.

20 In particular, the Corporation Commission Staff advised the Committee that it believed that the

21

22

23

24

25

26

27

28 occurred between Members of the Committee, or between Members of the Committee and

Instead of affirming for the record that absolutely no discussions relating to the Project

17



CHMN. FOREMAN: ... Because there are civil and criminal,
potential civil and criminal liability that is associated with that, I
have taken the position in the previous cases that the better fix,
rather than subjecting the Committee Members to questioning over
something that no one has any factual basis for concluding occurred,
would be simply to instruct the Committee Members to disregard
anything that occurred on the Tour . . .

CHMN. FOREMAN: Correct. Thank you for your agreement.

And I will instruct the Committee to disregard any reference to the
tour, any information relating to the tour, and to make its decision
solely on the basis of the material that has been presented here in the
hearing room.

Id. at 956:17-25; 963:21-25.

1 anyone else, during the August 20 Tour, Chairman of the Committee, John Foreman,

2 ("Chainman Foreman") instructed the Committee to simply disregard the August 20 Tour:

3

4

5

6

7

8 * * *

9

10

11

12

13

14

15

16 occurred during the six to seven hours that the Committee toured the Project. As a result, and

17 described below, the August 20 Tour violated both Arizona's Open Meeting laws and the

As a result of the Chairman's actions, the public does not know what discussions, if any,

1. The August 20 Tour Violated Arizona's Open Meeting Laws.

Arizona's Opening Meeting Laws require "that meetings of public bodies be conducted

97 and that the pubic body not discuss, consider, or decide any matters not set forth in

the above-referenced agenda. § 38-431.09. The Committee's August 20 Tour violated

18 Committee'sEx Parte rule.

19

20

21

22 openly..

23
A.R.S.

24
25 these requirements by conducting a closed meeting within the Tour van(s) used to Tour the

26 Project. The Tour lasted approximately 6-7 hours during which time the Committee Members

27

28

were sequestered from the public, but during which time the Committee Members considered

18



2. The August 20 Tour Likely Violated the Committee's Ex Parte Rule.

The Arizona Administrative Code prohibits Members of the Committee from any

c.

l. No person shall make or cause to be made an oral or
written communication, not on the public record, concerning
the substantive merits of siring hearing to member of the
Siting Committee involved in the decision-making process for
that siring hearing.

2. No member of the Siting Committee shall request,
entertain, or consider an unauthorized communication
concerning the merits of a siring hearing.

1 and likely discussed the preferred and alternative routes proposed by the Applicant for the

2 Project. By doing so, the Committee violated Arizona's Open Meeting statute. See id

3 I n » a I
Chairman Foreman's subsequent directive to the Committee to "disregard" the Tour does not

4
5 cure a violation of the Opening Meeting laws. See Transcript at 956: 17-25, 963:21-25,see also

6 A.R.S. § 38-431 .05 (recognizing the ratification process as the only means of cure).

7

8

9

10 communications not on public record regarding any substantive matter relating in any way to

11 the Project:

Prohibltions.
13

14

15

16

17

18

19 A.A.c. § R-14-3-220(c).
20

21

22 during the August 20 Tour, including, but not limited to, any communications between any two

To the extent that any communications were made to any Member of the Committee

directive to the Committee to "disregard" those communications, if any, does not cure a

23 Members of the Committee, the Committee violated the Ex Parte rule. Chairman Foreman's

24

25

26 violation of the Ex Parte rule.

27 Committee Members involved were required to comply with the Ex Parte rule's disclosure

28

See id. at (D). Instead, to cure any such violations those

requirement by:

19



[A]dvis[ing] the communicator that the communication will not be
considered, a brief signed statement setting forth the substance of the
communication and the circumstances under which it was made, will
be prepared, and the statement will be tiled in the public record of
the siring hearing.

1

2

3

4 A.A.C. § R-14-3-220(D)(1).

5

6

7 likely that they exchanged communications regarding the Project during the course of the

8 August 20 Tour. The Committee Members toured the Project for approximately six to seven

9
hours together in a van and it is unlikely that they sat silent during the entire Tour and did not

10

11 discuss the Project. Moreover, the Committee has acknowledged having discussions during

12 similar Tours on other recent line siring projects. See Arizona Corporation Commission Staff' s

13
Request for Review and Notice of Filing of Concerns Related to Irregularities in Proceedings,

14

15 tiled on October 21, 2008, in Case No. 141 (noting "off-the-record discussions" had occurred

16 "during the site tour"). Given the fact that the Committee met in a closed meeting to consider

None of the Committee Members have filed such a disclosure statement, although it is

and likely to discuss the Project as part of its August 20 Tour, the interveners and the public are
17

18

19 entitled to know what, if anything, the Committee Members discussed during the course of the

20 Tour.

21 I I I C I |
Environmental Compatlblllty should be dlsmlssed pursuant to R- 14-3 -220(D)(3).

To the extent any such communications did occur, the Committee's Certificate of

c. E-mails to and From Chairman Foreman, the Applicant, and Interveners
Violate Arizona's Open Meeting Laws and the Committee'sEx ParteRule.

22

23

24

25

26 the Record ("Request for To Supplement Record"). See Arizona Corporation Commission

On October 24, 2008, the Corporation Commission Staff filed its Request to Supplement

27 Staffs Request to Supplement the Record, dated October 24, 2008, attached hereto as Exhibit

28
D. In its Request to Supplement the Record, the Corporation Commission disclosed that "e-

20



1 mail communication has been used extensively to expedite the processing of procedural

2 issues," "to disseminate documents filed in confonnance with the rules of procedure," and to

3 » | 1 l c
dlstrlbute "potentially substantlve e-malls in which the Committee Members were included

99 Id at 1:13-24. The Corporation Commission
4

5 as well as parties to the above-captioned matter.

6 Staff filrther noted that "the extent and nature of the e-mail communications in this case

appear to be more extensive than the off-the-record communications, e-mail or otherwise

employed in prior cases." Id. (Emphasis added)

7

8

9

10

11 e-mail that was initiated by Chainman Foreman on September 11, 2008, attaching a draft of a

One of the e-mails that the Corporation Commission Staff was concerned about was an

; proposed CEC created by Chairman Foreman ("September 11 E-mail Chain"). See E-mail

14 from Chairman Foreman, dated September 11, 2008, attached hereto as Exhibit E. The stated

15 purpose of Chainman Foreman's September 11 E-mail Chain was to solicit "suggestions about

j how the language could be adapted for use in #138 and about how it could be improved in

lg general." See id The Chairman and the Applicant then proceeded to exchange several e-mails

19 regarding detailed and substantive modifications to Chairman Foreman's proposed CEC. See

20 .
ld

21

22
During the October 27, 2008 hearings, the issue of ex parte e-mails was raised again

23 This time, Commissioner Mundell acknowledged that he "remember[ed] glancing at one of [the

e-mails at issue] and [he] was concerned about it If I recall, it talked about the length of24

25

26 time of how long a CEC should be.
99 Transcript at 1652:2-5. Commissioner Mundell further

27 acknowledged that that e-mail was "a substantive discussion that should not be taking place in

28
e-mails.97 Id at 1652114-15. Given the substantive nature of the e-mail, Commissioner

21
Illlll



You can't send it to anybody, if it is nonprocedural." Id at 1654: 17-20. During the course

COMM. MUNDELL: ....And so-and I even-I said it in this
hearing that I sat in on T - T-5 to TS-9. I mean, I ... I thought it up in
that case, that there was - there wasn't just procedural discussions in
the e-mails, but there was matters of substance.

1 Mundell (citing the Open Meeting Laws and the Ex Parte rule), explained that "you can't send

2 it to the Committee ... you can't send it to us, can't send it to the Chairman, can't send it to

3
me.

4
5 of subsequent hearings on Case No. 141, Chairman Mundell confirmed once again that the e-

6 mails were in fact substantive :

7

8

9

10
11 See Transcript from Case No. 141, Docket No. L-00000HH-08-0422-00141, Transcript from

12 Case No. 141, dated December 5, 2008, at 175:14-18, attached hereto as Exhibit F. (Emphasis

13 added).
14

15

16 Responding to Arizona Corporation Commission Staffs Request to Supplement Record

17 ("Procedural Order Responding to Staff"). See Procedural Order Responding to Arizona

Subsequently, on October 31, 2008, Chairman Foreman issued his Procedural Order

Corporation Commission Staffs Request to Supplement Record, dated October 31, 2008,
18

19

20 attached hereto as Exhibit G. In his Procedural Order Responding to the Corporation

21 Commission Staff; Chairman Foreman attached a copy of selected provisions of the e-mail

22
exchanges regarding the CEC that had been discussed during the October 27th hearing,

23
24 acknowledging "[a]n exchange of e-mail has occurred amongst counsel for the parties the

25 Chairman and Presiding Officer of the Arizona Power Plant and Transmission Line Siting

26 • •
Committee in the above captioned matter." Id. at l.

27

28

22



1

2 of Filing E-Mails to Supplement the Record ("November 24 Filing of E-mails"). See Notice of

3 Filing E-mails to Supplement the Record, dated November 24, 2008, attached hereto as Exhibit

Q H. As part of its November 24 Filing of E-mails, the Corporation Commission identified three

6 groups of e-mails flat were attached as exhibits to the November 24 Filing of E-mails,

In response, on November 24, 2008, the Corporation Commission submitted its Notice

including Attachment A purportedly consisting of procedural e-mails, Attachment B consisting7

8

9

10 procedural communications may inadvertently stray into substantive matters," and Attachment

of a "selection of e-mails that appear to be substantive in nature and that illustrate how

11 C consisting of the e-mail chain that had been filed by Chairman Foreman as part of his
12

13

14 apparently had not been included as part of the Procedural Order Responding to Staff. Id at

Procedural Order Responding to Star but including the e-mail's distribution list, which

Attachment B consists of a September 12, 2008 e-mail from Diamond Ventures15 2:1-12.
16

17

lg introduction as exhibits to the proceedings (September 12 E-mai1"). Id. at 2:4-6 and exhibits

19 thereto.

regarding the substantive content of certain simulations being prepared by the Applicant for

20

21
on August 22, 2008, Chairman Foreman sent an e-mail to the interveners and to the A licant22 PP

23 attaching a "DRAFT spreadsheet with the positions of the parties that responded to his request

24 I I » » u 1
to state positions" and also advising that he was "conslderlng both a global settlement process

25
and a trifurcated one split roughly along the lines of the Motion to Partition the Hearing"

26

27 ("August 22 E-mail Chain" or "August 22 E-mai1") See E-mail from Chairman Foreman, dated

28 August 22, 2008, attached hereto as Exhibit I.

In addition to the substantive September 11 E-mail Chain and the September 12 E-mail,

23



1

2 a number of obstacles to settling the case, including that any settlement was "premature until a

On August 28, 2008, the Applicant responded to Chairman Foreman's e-mail, discussing

3 a
See  ld

4
5 Chairman Foreman responded, stating, among other things, that "it appears the major issues of

6 concern deal with the locations of the corridor line, the corridor width, and visual impact of the

more complete record has been created.79 In response to  the Applicant 's e-mail,

On September 2, 2008, and in response to Chairman Foreman's implicit admission that

See id

In addition to these e-mails, on August 6, 2008, Diamond Ventures sent an e-mail to

7 placement of the line ... It appears the Committee will be choosing between the 'least bad'

8
9 option." See id

10

11 the Committee had already determined the Project was necessary (even though it had yet to

12
hear all of the evidence regarding the need for the Project) and pursuant to A.C.C. 14-3-

13

14 220(D)(2), 10,000 West replied to the original August 22 E-mail to remind Chairman Foreman,

15 and the other interveners, that 10,000 West did "not concede the 'need' for this power line ...

16
we will not argue it further here, but simply wanted the record to reflect our belief the

17

18 Committee should continue its inquiry as to the need for such a line."

19

20 . 1 I » • u
Chairman Foreman and the interveners regarding the August 20 Tour, including Diamond

21

22 Ventures, L.L.C.'s suggestion:

23

24

25

26

27

28

. . .  that  the Route Tour include driving along SR 74 in the area
encompassed by Alternative Route 3. Inclusion of this portion of SR
74 would allow the members of the Siting Committee to personally
observe the topography and vegetation north of SR 74, which they
w o u ld  t he n  ha ve a s  ba c k g r o u nd  in co nnect io n wit h t he ir
consideration of the transmission route north of SR 74 which will be
proposed by the City of Peoria, Vistancia, Diamond Ventures in the
forthcoming hearings in siring Case No. 138.

24



1

2

3 See E-mail from Larry Robertson, dated August 6, 2008, attached hereto as Exhibit J.

1 Each of the above-referenced e-mails and e-mail chains plainly address substantive

6 matters regarding the Projects in violation of Arizona's Open Meeting laws and the Ex Parte

[cite]. Similarly, on August 25, 2008, Diamond Ventures, L.L.C.
sent an e-mail regarding the "need" for the Project and the proposed
in-service date of the Project.

See A.A.C. § R-14-3-220(C), Id. at 38-431.02,see also Transcript from Case No. 141,7 rule.

8

9

10 2008, at 17:17-20, attached hereto as Exhibit F (Corporation Commission testifying that "[s]o

Docket No. L-00000HH-08-0422-00141, Transcript from Case No. 141, dated December 5,

11 to think that e-mail could conduct or transact business appropriate to the committee, no it can't"

12
pursuant to the Open Meeting Laws), 58:12-18 (also attached as Exhibit F) (Commissioner

13

14 Mundell testifying that "when you start involving the .- the committee members, then that's

15 where the violation, in my opinion, occurs I think it's going to be fascinating to hear the

16 I » | u
legal arguments that it's not a vlolatlon"), 125:10-13 (also attached as Exhlblt F)

17

1 g (Commissioner Mayes testifying that "ham my standpoint, this is going to have to stop, the e-

19 mailing stops, the secret condition writing stops, and the lack of transparency stops, or I don't

20 vote for any more CEC's coming out of this Committee").

21

22

23 hearings in no way cures the Committee's violations of Arizona's Open Meeting Laws. The

24 Open Meeting Laws do not recognize subsequent disclosure as a means of cure. See 38-43 l .05

25
26 (recognizing a process for ratifying actions taken in violation of the Open Meeting laws as the

27 only means of cure). The subsequent disclosure of the e-mails likewise does not cure violations

28 under the Ex Parte rule because Chairman Foreman failed to disclose a number of the e-mails,

The fact that the e-mails themselves were filed as part of the record of the Committee

25



failed to advise the authors of those e-mails that the e-mails would not be considered and failed

to file a Disclosure Statement regarding any of the e-mails (other than the September 11 E-mail

Chain) pursuant to the Ex Parte rule's cure provision. See A.C.C. § 14-3-220(D)(1).

c. Chairman Foreman's Meeting with Ms. Janice Alward Also Raises Open
Meeting and Ex Parte Concerns.

During the October 20, 2008 hearings, Chairman Foreman acknowledged that he met

1

2

3

4

5

6

7

8

9 on October 15, 2008. Transcript at 957111-17. Chairman Foreman explained that he met with

with Ms. Janice Alward, Chief Counsel for the Corporation Commission, for an hour and a half

10 Ms. Alward to discuss potential violations of Arizona's Open Meeting laws in Case No. 141.

11
See id To the extent Chairman Foreman and Ms. Alward discussed this Project, in addition to

12

13 Case No. 141, Ms. Alward and Chairman Foreman violated the above-referenced provisions of

14 Arizona's Open Meeting laws and the Committee's Ex Parte rule. Based on the Committee's

15
failure to adhere to the Open Meeting Laws and the Ex Parte rule, not only in this matter but

16

17 also  in o ther recent  line sir ing act ions,5 the interveners and the public are ent it led t o  a

18 declarat ion from Chairman Foreman and Ms. Allard that  they did not  discuss this Project

19
during their October 15th meeting or at any other time.6

20

21

22
5

23

24

25

26

27

28

See Transcript from Case No. 141, Docket No. L-00000HH-08-0422-00141, Transcript from Case
No. 141, dated December 5, 2008, at 7:10-12, attached hereto as Exhibit F. (Open Meeting Law
violations are not "contested in terms of whether or not they had occurred").
6 In addition to its improper finding regarding the need for the Project and its failure to adhere to the
Open Meeting Laws and the Ex Parte rule, the routes considered by the Committee were arbitrary and
capricious. The Applicant's Preferred Route along Segment 1 of the Project consisted of a single
alternative along the entirety of 10,000 West's property. The Applicant's failure to provide, and the
Committee's failure to require, additional route alternatives along approximately 23% to 28% percent
of the Project was arbitrary and capricious. See Transcript at 1382: 10-1383 :25 (Mr. Bouchard
testifying that the single route alterative along that much of the Project is inherently unfair and
contrary to the Committee's usual practice).
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CONCLUSION.

In conclusion, the uncontroverted evidence establishes that there is no actual need for

As such, the Commission should overturn the
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INTRODUCTION
(

Arizona Public Service Company (APS) is applying for a Certificate of Environmental Compatibility for
the proposed TS-5 to TS-9 500 Idlovolt (kV) and 230kV transmission line project (TS-5 to TS-9
500/230kV Transmission Line Project [Project]).

Project Purpose and Need

The TS-5 to TS-9 500/230kV Transmission Line Project is part of APS' continuing effort to plan and
construct the infrastructure necessary to deliver reliable electric energy to the growing communities we
serve. The Project will connect two previously approved high voltage substations: the TS-5 (Sun Valley)
Substation located north of Sun Valley Parkway in Buckeye and the TS-9 Substation located southeast of
Lake Pleasant in Peoria. The connection of the two approved substations will complete a continuous
500kV source from the Palo Verde hub to the northeast valley (Pinnacle Peak Substation). This 500kV
connection will increase the import capability to the Phoenix metropolitan area, increase the export
capability from the Palo Verde hub, and provide additional support and reliability for the entire electrical
system. The 230kV portion of the Project was identified in APS' 2008 ten-year plan as necessary to
increase the reliability of the 230kV system and provide a transmission source to serve future load and
electrical system expansion that will emerge in the largely undeveloped areas within portions of the Town
of Buckeye, City of Surprise, City of Peoria, and unincorporated Maricopa County.

Preferred Route

The Preferred Route includes approximately 39.2 miles of 500kV transmission line and structures that
will be required to connect the two approved (previously certificated) substations and, additionally, the
capability to add 230kV transmission lines to the same structures in the future.

(

Environmental and Public Siting Process

The process of identifying and evaluating transmission line route segments for the Preferred Route was
conducted ham April 2007 through May 2008. This process included an evaluation of potential
environmental impacts on existing and future land uses, as well as on visual, biological, and cultural
resources. Equally important was the incorporation of an extensive public participation process used to
communicate with the public and agencies regarding their concerns associated with the TS-5 to TS-9
500/230kV Transmission Line Project. The public participation process included communication with
resource management agencies, planning jurisdictions, and landowners/developers; public official
briefings; several public meetings and presentations; and distribution of a series of four project
newsletters. Newsletters were sent to more than 37,000 landowners of public record in die approidmately
400 square mile study area.

I

APS considered environmental impacts along with comments received from the public, agencies,
jurisdictional representatives, and landowners/developers, as well as engineering, right-of-way,
regulatory, and overall cost issues when selecting locations for the 500/230kV transmission line.
Advantages of the Preferred Route include the following:

A majority of the Preferred Route is located on undeveloped land. The Preferred Route is not
located through or adjacent to existing residential areas; existing residential uses are generally a
minimum of 0.25 mile from the route, a distance that could increase based on the corridor width
requested.

l

APS TS-5 co TS-9
500/230kV Transmission Line Project
Application for a Certificate of Environmental Compatibility
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Purpose for constructing the transmission line :

I

The Project is part of APS' continuing effort to plan and construct the infrastructure
necessary to deliver reliable electric energy to the growing area. The connection of the
two previously approved substations would complete a continuous 500kV source from
the Palo Verde hub to the northeast valley (Pinnacle Peak Substation). This 500kV
connection would increase the import capability to the Phoenix metropolitan area,
increase the export capability from the Palo Verde hub, and provide additional reliability
to the existing 500kV electrical system. The 230kV portion of the Project was identified
in APS' 2008 Ten~Year Plan. This portion of the project is necessary to provide a 230kV
transmission source to serve future load that will emerge in the largely undeveloped areas
in portions of the Town of Buckeye, City of Surprise, City of Peoria, and unincorporated
Maricopa County and additionally, will increase the reliability of the 230kV electrical
system.

4.b.ii Description of geographical points between which the transmission line will
run, the straight-line distance between such points and the length of the
transmission line for each alternative routefor which application is made.

Description of geographical points between which the transmission line will be
located:

The proposed transmission line would interconnect the following electrical facilities:

• Future TS-5 (Sun Valley) substation in Section 29, Township 4 North, Range 4
West, G&SRB&M

Q
• Future TS-9 substation in Section 33, Township 6 North, Range 1 East,

G&SRB&M

Straight-line distance between such points:

The straight-line distance between the TS-5 and TS-9 substations (sited as part of Line
Siring Case Numbers 127 and 131, respectively) would be approximately 26.5 miles.

Length of the transmission line for each alternative route:

•

Preferred Route: approximately 39.2 miles

Alternative Route 1: approximately 39.2 miles

Alternative Route 2: approximately 34.3 miles

Alternative Route 3: approximately 37.3 miles

The Preferred Route and Alternative Routes are illustrated on Figure 1. The Preferred
Route has been divided into five segments, as shown on Figure l, to facilitate comparison
with the Alternative Routes. These segments are described further in section 4.b.v of this
application.

APS TS-5 to TS-9 . I
500/230kV Transmission Line Project `
Application for a Certificate of Environmental Compatibility

3 July 2008
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BEFORE THE ARIZONA POWER PLANT AND
TRANSMISSION LINE SITING COMMITTEE

4

5

6

7

8

9

10

Docket No. L-00000D-08~0330-00138

Case No. 138

11

12

13

IN THE MATTER OF THE
APPLICATION OF ARIZONA PUBLIC
SERVICE COMPANY, IN
CONFORMANCE WITH THE
R]88U1RBMENTS OF ARIZONA
RE ISED STATUTES §§40-360, Er seq.,
FOR A CERTIFICATE OF
ENVIRONMENTAL COMPATIBILITY
AUTHQRIZING THE TS~5 TO Ts-9
500/230kV TRANSMISSION LINE
PROJECT, WHICH ORIGINATES AT
THE FUTURE TS-5 SUBSTATION,
LOCATED IN THE WEST HALF OF
SECTION 29, TOWNSHIP 4 NORTH,
RANGE 4 WEST AND TERMINATES AT
THE FUTURE TS-9 SUBSTATION,
LOCATED IN SECTION 33, TOWNSHIP
6 NORTH, RANGE 1 EAST, IN
MARICOPA COUNTY, ARIZONA

CERTIFICATE OF ENVIRONMENTAL COMPATIBILITY

Pursuant to notice given as provided by law, the Arizona Power Plant and

Transmission Line Siring Committee (the "Comlnittee") held public hearings on

August 18 and 19, 2008, September 8 and 9, 2008, October 20 through 22, 2008, October

27 through 30,2008,November 17 through 19, 2008, and December 1 and 2, 2008, all in

conformance with the requirements of ArizonaRevised Statutes ("A.R.S.") §§40-360, et

seq., for the purpose of receiving evidence and deliberating on the Application of Arizona

Public Service Company ("Applicant") for a Certificate of Environmental Compatibility

("Certificate") in the above~captioned case (the "Project").

1998836.1
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COUNSEL: INTERVENING PARTY :

Charles H. I-Iains
Avesta Vohra

Arizona Corporation Commission Staff ("Staff")

¢G D. Ha Arizona State Land Department

Mark A. Nadean
Shane D. Gosdis

10,000 West, L.L.c.

Michael D. Bailey ICi of So rise
Scott McCoy Elliott Homes, Inc.

The following members and designees of members of axe Committee were present

at one or more of the hearings for the evidentiary presentations and the deliberations l

Joh n  For eman Chainman, Designee for Arizona Attorney General,
Terry Goddard

Paul  Rasmussen Designee for Director, Arizona Department of
Environmental Quality

Gregg Houtz Designee for Director, Arizona Department of Water
Resources

Jack Haen ich en Designee for Director, Energy Office, Arizona
Department of Commerce

William Mundell Designee for Chairman, Arizona Corporation

Commission

Patricia Noland

Michael Palmer

Michael Whalen

Barry Wong

Appointed Member

Appointed Member

Appointed Member

Appointed Member

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Applicant was represented by Thomas H. Campbell and Albert H. Acker of Lewis

and Rock LLP and Meghan H. Gravel of the Applicant's Legal Department. The

following parties were granted intervention pursuant to A.R.S. §40-360.05 :

1 Members David Everhart and Jeff McGuire refused themselves and did not participate in
deliberations.

I

2

r

1998836.1



COUNSEL! INTERVENING PARTY:

Jon Paladins Anderson Land 8; Development

Andrew Moore Woodside Homes of Arizona, Inc.

Gary Birnbaum
James T. Braselton

Surprise Gtalld Vista JV I, LLC
Sunhaven Entities

Court S. Rich Warwick 160, LLC and
Lake Pleasant 5000, LLC

Stephen J. Burg Ci of Peoria

Joseph Drazek Vistancia, LLC

Steve Were Vistancia Associations

La*vln°encev. Robertson, Jr. Diamond Ventures, Inc.

Chad Kaffir Quintero Community Associations and Quintero Golf

and Coup Club

Scott S. Wakefield DLGC II, LLC aNd
Lake Pleasant Group, LLP

Christopher S. Walker LP 107, LLC

1

2

3

4

5

6

7

8

9

10 I

11

12 At the conclusion of the hearings, the Committee, having received the Application,

13 the appearances of the parties, the evidence, testimony and exhibits presented at the

14 . hearings, and being advised of the legal requirements of A.R.S. §§40-360 to 40-360.13,

15 upon motion duly made and seconded, voted 9 to 0 to grant Applicant this Certificate of

16 Environmental Compatibility (Case No. 138) for the Project.

17 The Project as approved consists of approximately 40 miles of 500/230kV

18 transmission line and ancillary facilities along the route described below. A general

19 location map of the Project, described herein, is set forth in Exhibit A.

20 The Project will beaM at the TS-5 (Sun Valley) Substation (approved as part of the

21 West Valley North Project, ACC Decision No. 67828, Case No. 127), located in the west

22 half of Section 29, Township 4 North, Range 4 West. The Project will end at the TS~9

23 Substation (approved as part of the TS-9 to Pinnacle Peak Project, ACC Decision No.

24

25

26

4

I

3 I99B836. I

I

I



•

•

1
2.
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

69343, Case No. 131), located in Section 33, Township 6 North, Range 1 East. From the

TS-5 Substation, the Project's route will be as follows '

A 2,500 foot-wide condor that extends north for approximately 0.5 miles, from

TS-5 to the north side of the existing Central Arizona Project ("CAP") canal. The

corridor width includes 2,000 feet west and 500 feet east of the half-section line in

Section 29, Township 4 North, Range 4 West.

A 2,500 foot-wide corridor that extends northeast for approximately 0.8 miles,

paralleling the existing CAP canal. The com'dor width includes 2,500 feet

northwest of the chain link fence on the northwest side of the CAP, paralleling the

certificated West Val1.ey'NoN;h 230kv line (Line Siting CaseNo. 127).

A 2,500 foot-wide corridor that extends east for approximately 1.8 miles,

paralleling the existi'hg"CAP cm, to the junction with the existing 500kV Mead-

Phoenix tiansmissiOifline. "The condor width includes 2,500 feet north of the

chain link fence oN the north side of the CAP, paralleling the certificated West

Valley North 230kV'line (Line Siting Case No. 127).

A 2,000 foot-wide corridor that extends north-northwest for approximately 2.0

miles, paralleling the'exist°mg Mead-Phoenix transmission line, from the junction of

the CAP and the Mead-Phoenix transmission line, to approximately the 275:11

Avenue alignment. The corridor width includes 1,000 feet west and 1,000 feet east

of the Mead-PhoeniX transmission line.

A 1,000 foot-wide corridor that extends north for approximately 4.1 miles, from the

junction of the existing Mead-Phoenix transmission line and the 275"' Avenue

alignment to the Love Mountain Road alignment. The corridor width includes

1,000 feet east of the'z75'*' Avenue alignment.

2  l `erenced road alignments in route description are along section lines unless otherwise
no e .

4 I998836J
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•

A 3,000 foot~wi<le corridor that extends east along the Lone Mountain Road

alignment for approximately 5.0 miles from the 275"' Avenue alignment to the 235*"

Avenue alignment. The corridor width includes 3,000 feet north of the Lone

Mountain Road alignment.

A 1,500 foot-wide corridor that extends north along 235 h Avenue alignment for

approximately 0.5 miles to the half section line north of the Lone Mountain Road

alignment. The corridor width includes 1,500 feet west of the 2351h Avenue

alignment. 1

A 2,500 foot-wide condor that extends north along 2358h Avenue alignment for

approximately 2.4 rnilestrorn the half section line north of the Lone MOuntain

Road alignment to the junction with U.S. 60 (Grand Avenue). The corridor width

includes 1,500 feet west and 1,000 feet east of the 235**' Avenue alignment.

A 1,500 foot-wide corridor that extends north for approximately 1.1 miles, from

U.S. 60 (Grand Avehtie) to the junction of 235*" Avenue and the Joy Ranch Road

alignment. The corridor width includes 1,500 feet east of 235th Avenue.

A 1,500-foot wide corridor that extends east along the Joy Ranch Road alignment

for approximately 6.3 miles from 235°*' Avenue to approximately 0.3 miles east of

the 1 s7'*' Avenue alignment. The corridor width includes 1,500 feet north of the

Joy Ranch Road aligNment. .

A corridor up to 2,640 feet wide that extends east along the Joy Ranch Road

alignment for appmidmately 0.7 mile to the 179**' Avenue alignment. The enMe

corridor is located South of the centerline of SR 74 and north of the Joy Ranch Road

alignment, with a MaXimum width up to 2,640 feet north of the Joy RanCh Road

alignment. .

A 1,500 foot-wide corridor on the south side of SR 74 that extends east along SR

74 for approximately 2:1 miles from the 179"' Avenue alignment to the 163'd

5 l99$836.1
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•

•

Avenue alignment The corridor width includes 1,500 feet south of the existing SR

74 centerline. The corridor excludes the property designated Village 'E' in the

record (Exhibit DV- 13, slide 7L) owned by Diamond Ventures west of the 163""

Avenue alignment and south of SR 74.

A 1,000 foot~wide corridor, centered on the 163*'* Avenue alignment, which crosses

SR 74 from south to north and connects that portion of the corridor south of SR 74

with that portion of the corridor north of SR 74. The corridor excludes the

properties designated Village 'A' and Village 'E' in the record (Exhibit DV-13,

slide 7L) owned by Diamond Ventures east and west of the 163"1 Avenue alignment

and south of SR 74. .-

A 1,500 foot-wide Corridor, on the north side of SR 74, that extends east along SR

74 for approximately 4.9 miles from the l 63rd Avenue alignment to approudmately

0.3 mile west of the 'section line between Sections.25 and 26 of Township 6 North,

Range 1 West. The southern boundary of the corridor begins 500 feet north of the

centerline for SR 74.- . .

A 1,000 foot~wide condor, centered on a north-south line 0.3 mile west of the

section line between Sections 25 and 26 of Township 6 North, Range 1 West, .

which crosses SR 74 from north to south and connects that portion of the corridor

north of SR 74 with that portion of the corridor south of SR 74.

A 1,000 foot-wide corridor, on the south side of SR 74, that extends east along SR

74 for approidmately 1.3 miles to the eastern boundary of Township 6 North Range

1 West (the 115"' AveNUe alignment). The northern boundary of the corridor begins

1
2

3
4
5
6
7

8

9
10
11
12

13
14
15
16
17

18
19
20

21
22

23
24
25

26

500 feet south of the centerline of SR 74.

A 1,500 foot-wide com'dor, on the south side of SR 74, that extends east along SR

74 for approximately 2.1 miles from the 115"' Avenue Alignment to the 99th

6 1998836.1



Avenue alignment in Section 33, Township 6 North, Range I East. The northern

boundary of the corridor begins 500 feet south of the centerline of SR 74.

A corridor up to 2,000 feet wide that extends southeast for approximately 1.0 mile

along the existing WAPA 230kV transmission line corridor and then east for

approximately 0.3 mile to the termination point at the TS-9 Substation. The

corridor width includes 2,000 feet west of the WAPA 230kV transmission line until

it turns east and then includes 700 feet north of the Cloud Road alignment,

CONDITIONS

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

This Certificate is graNted upon the following conditions:

1. The Applicant shaiir (i) obtain all required approvals and permits necessary to

construct the Proje'ct;~(ii) shall file its Application for such right(s)-of~way

across United States Bureau of Land Management ("BLM") lands as may be

necessary within sixty (60) days of the effective date of this Certificate; and (iii)

shall file its Application for such rights-of-way across Arizona State Land

Department ("ASLD") lands as may be necessary within in months of the

effective date of this Certificate.

2. The Applicant shall comply with all existing applicable ordinances, master

plans and regulations of the State of Arizona, the County of Maricopa, the

United States, arid any other governmental entities having jurisdiction.

7 1998836.1
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3.

4.

5.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

6.

This authorization to construct the 500 kV circuit of the Project shall expire

seven (7) years from the date the Certificate is approved by the Commission and

this authorization to construct the 230 kV circuit of the Project shall expire ten

(10) years from the date the Certificate is approved by the Commission, unless

the specified circuit is capable of operation within the respective time frame,

provided, however, that prior to either such expiration the Applicant or its

assignees may request that the Commission extend this time limitation.

In the event that the Project requires an extension of the term of this Certificate

prior to completion of construction, Applicant shall use commercially

reasonable means tO directly notify all landowners and residents within one mile

of the Project corridor for which the extension is sought. Such landowners and

residents shall be notified of the time and place of the proceeding in which the

Commission shall consider such request for extension.

The Applicant shall make every reasonable effort to identify and correct, on a

case-specific basis, all complaints of interference with radio or television signals

from operation of the transmission lines and related facilities addressed in this

Certificate. The 'Applicant shall maintain written records for a period of five

years of all complaints of radio or television interference attributable to

operation, together Vvith the corrective action taken in response to each

complaint. All complaints shall be recorded to include notations on the

corrective action tadcen. Complaints not leading to a specific action or for which

there was no resolution shall be noted and explained.

To the. extent applicable, the Applicant shall comply with the notice and salvage

requirements of the Arizona Native Plant Law and shall, to the extent feasible,

minimize the destruction of native plants during Project construction.

8 1998836.1
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8.

Pursuant to A.R.S. §41-844, if any archaeological, paleontological or historical

site or object that is at least fifty years old is discovered on state, county or

municipal land during plan-related activities, the person in charge shall .

promptly report the discovery to the Director of the Arizona State Museum, and

in consultation with the Director, shall immediately take all reasonable steps to

secure and maintain the preservation of the discovery. If human remains and/or

funerary objects are encountered on private land during the course of any

ground-disturbing activities relating to the development of the subject property,

Applicant shall cease work on the affected area of the Project and notify the

Director of the ArizOna State Museum pursuant to A.R.S. §41-865 .

Within 120 days of the Commission decision granting this Certificate, Applicant

will post signs in public rights-of-way giving notice of the Project corridor to

the extent authorized by law. The Applicant shall place signs in prominent

locations at reasonable intervals such that the public is notified along the full

length of the transmission line until the transmission structures are constructed.

To the extent practicable, within 45 days of securing easement or right-of-way

for the Project, the Applicant shall erect and maintain signs providing public

notice that the property is the site of a future transmission line. Such Signage

shall be no smaller than a normal roadway sign. The signs shall advise:

(a) That the site has been approved for the construction of Project facilities,

(b) The expected date of completion of the Project facilities;

(c) A phone number for public information regarding the Project;

(d) The narneof the Project,

(e) The name of the Applicant; and

(f) The website of the Project.

9 199BB36.l
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9. Applicant, or its assignee(s), shall design the transmission lines to incorporate

reasonable measures to minimize impacts to raptors.

10. Applicant, or its assignee(s), shall use non-specular conductor and dulled

surfaces for transmission line structures.

l1.Before construction on this Project may commence, the Applicant must file a

construction mitigation and restoration plan ("Plan") with ACC Docket Control.

Where practicable, the Plan shall specify the Applicant's plans for construction

access and methods to minimize impacts to wildlife and to minimize vegetation

disturbance outside of the Project right-of-way particularly in drainage channels

and along stream banks, and shall re-vegetate, unless waived by the landowner,

native areas of Construction disturbance to its preconstruction state outside of

the power~iine rightof way after construction has been completed; and the

Applicant's plans for coordination with the Arizona Game and Fish Department

and the State HiStoric Preservation Office, and shall specify that the Applicant

shall use existing roads for construction and access where practicable.

12. with respect to the Project, Applicant shall participate in good faith in state and

regional transmission study forums to coordinate transmission ezqiansion plans

related to the PrOject and to resolve transmission constraints in a timely manner.

Without limiting' any other aspect of this Condition, ANS will in good faith

participate in electric System planning within the context of the Long Range

Energy Infrastructure Planning Process (the "Infrastructure Pp*ocess") which was

initiated on AuguStO, 2008 and hosted by the Town of Buckeye for the Buckeye

Planning Area in".Order to establish a regional transmission study ("Regional

Transmission Study")',

1.3. The Applicant shall provide copies of this Certificate to the Town of Buckeye,

the City of Peoria, the City of Surprise, the Maricopa County Planning and

10 I998836.i
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Development Department, the Arizona State Land Department, the State

Historic Preservation Office, and the Arizona Game and Fish Department.

14. Prior to the date construction commences on this Project, the Applicant shall

provide known homebuilders and developers within one mile of the center line

of the Certificated route the identity, location, and a pictorial depiction of the

type of power line being constructed, accompanied by a written description, and

encourage the developers and homebuilders to include this information in the

developers' and homebuilders' homeowners' disclosure statements.

i5. Before commencing construction of Project facilities located parallel to and

within 100 feet of any existing natural gas or hazardous liquid pipeline, the

Applicant shall: . » .

(a) Perform the appropriate grounding and cathodic protection studies to

show thatlthe Project's location parallel to and within 100 feet of such

pipeline results in no material adverse impacts to the pipeline or to

public safetywhen both the pipeline and the Project are in operation. If

material adverse impacts are noted in the studies, Applicant shall take

appropriate steps to ensure that such material adverse impacts are

mitigated. Applicant shall provide to Commission Staff reports of

studies performed; and

(b) Perform a technical study simulating an outage of the Project that may be

caused by the collocation of the Project parallel to and within 100 feet of

the existing natural gas or hazardous liquid pipeline. This study should

either: i) show that such outage does not result in customer outages; or

ii) include operating plans to minimize any resulting customer outages.

Applicant shall provide a copy of this study to Commission Staff.

•

11 i998836.1



16. Applicant will follow the latest Western Electricity Coordinating Council/North

American Electric Reliability Corporation Planning standards as approved by

the Federal Energy Regulatory Commission, and National Electrical Safety

Code construction standards.

17. The Applicant shall submit a self-certification letter annually, identifying

progress made with respect to each condition contained in the Certificate,

including which conditions have been met. Each letter shall be submitted to the

Docket Control of the Arizona Corporation Commission on December 1

beginning in 2009. Attached to each certification letter shall be documentation

explaining how compliance with each condition was achieved. Copies of each

letter along with the corresponding documentation shall be submitted to the

Arizona Attorney General and Department of Commerce Energy Office. The

requirement for the Self-certification shall expire on the date the Project is

placed into operation.

18. Within sixty (60) days of the Commission decision granting this Certificate, the

Applicant shall make good faith efforts to commence discussions with private

landowners, on whose property the Project corridor is located, to identify the

specific location for the Project's right-of-way and placement of poles.

19. The Applicant shall expeditiously pursue reasonable efforts to work with private

landowners on whose property the Project right-of-way will be located, to

mitigate the impacts of the location, construction, and operation of the Project

on private land. '
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Cerfiiicate incorporates the following fmdirlgs of fact and conclusions of law:

1. The Project is in the public interest because it aide the state in meeting the need

for an adequate, economical and reliable supply of electric power.

12 1998836.\
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2. in balancing the need for the Project with its effect on the environment and

ecology of the state, the conditions placed on the CEC by the Committee

effectively minimize its impact on the environment and ecology of the state.

3. The conditions placed on the CEC by the Committee resolve matters concerning

the need for the Project and its impact on the environment and ecology of the

state raised during the course of proceedings, and as such, serve as the findings

on the matters raised.

4. In light of these conditions, the balancing in the broad public interest results in

favor of granting the CEC. 3

December 29, 2008

THB ARIZONA POWER PLANT AND
TRANSMISSION LINE SITING COMMITTEE

\ 'f <S"l§~/vvv6\./-,
Hon JohnForeman,Chairman
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EXHIBIT D
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BEFORE THE ARIZONA POVVER PLANT DLA PIPER

AND TRAnsm1ss1on LINE SITING commrrrlnna

DOCKET no. L-00000D-08-0330-00138

CASE no. 138
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IN man MATTER OF THE APPLICATION OF
ARIZONA PUBLIC SERVICE COMPANY, IN
CONFORMANCB WITH THE
REQUIREMENTS OF ARIZONA REVISED
STATUBS §§40-360, Er sag, FOR A
QBRIIFICATB OF ENVIR NMBNTAL
COMPATIBILITY AU'rHoR1z1nG THE TS-5
TO TS-95004230 kV 'TRANSMISSION LINE
PROJECT, WHICH QRIGINATES AT THE
FUTURE TS-5 SUBSTATION, LOCATED IN
THB WEST HALF OF gEcT|3gn 29,
TOWNSHIP 4 NORTH, RANGE 4 WEST AND
IERMINATES AT THE FUTURE TS-9
sussTAnon, LOCATED IN SECTION 33,
Towns1-Hp 6 NORTH, RANGE 1 EAST, IN
MARICOPA COUNTY, ARIZONA.

ARIZONA CGRPORATION
colvuvnssIon STAFF'S

REQUEST TO SU1>PLE1VrENT
THE RECORD

12

13 On July 1, 2008, applicant Arizona Public Service Corporation ("APS") applied to the

14 Arizona Poweiplant andLineSiting COmmittee ("G<1'1t1¢\11t1itt=°") for a ceeame et Environmneuultaal

15 Cnlllnptrtibiliiy in the above-docketed matter. In the course of these pmneeedings, e-nnalil

16 cblhinunrioationhasbeenused extensiveJytoexpedite1hepmocaasingofpmocedlnwslissues. Likewise,

17 e-nuail been employed to rapidly .disseminate docunaenM filed in conformance with miles of

.18 plwocethilte andwiththepwoeeduralouude1rissuedbytheA1IomcyGl3DB1!a1'sdesign|eeWthe

19 Committee, LiaoaM as the Chairmen andpresiding officer. In addition, potentially subscmitiwe o-

20 inuailshsweadsoheenacchangedinwhichtheConamnillrteemeinberswexcincludedaswellasparties

21 to theabove-captionedmatter. Allot these communicationsshouldbepartofthenecomdinthis

22 matter. Stafnotesthacttheextentamdthenachmreofthewnnailcommunicationsintbiscasenppearto

23 be more extensivethantheoff-the-record communications, e-mail or oiixelrvvise, employed in prior

2 4 cases.

25 Stati espectfilllyrequeststhattheChaiinnman,inhis¢2i?H°il1Y8sthcAWomeyGencmal's

26 designee and presiding o8ceu°, ile 'm the docket copies of all e~mails in his possession that were

27 1:L=auulsamittedaimon,gpartiesand the Chaiinunacn of the Conrimittee andlor Committee members, even if.

28. such communications may not be consumed as substantive in nature. Stair notes that the Arizona

1

Sz\CHaiht\Plen4kl§\Lil\e sanws.aa3o-rasm=q»¢sn w Svvpl¢11I=111l:c'Reeurl1.Doc



1 Corpommion Comunnnission Executive Dinwrg has earlier requested1mthe chahwn dn¢k=¢.me

z matuens,anditisStalE's'unnde1:sUlnudingthattheChaimunanbasageed. Any othere-nnailsamomg

3 ¢nmmift,emmnb 5m-Bmvwug0innnitnegm¢mbe,l,au4pm»5ess,ou1dbesi,m1,|ydoc3n,tedhy
4 doseinvolved. Fwrthelr, St1a8'vsmu1drecqmmendthati1tlnlee-mailea1nam1gparHes,&1eCh4airnu2lunof

5 theCommittee,and/orCommitteemmbers,evenifpmocedlnnalinn.atlne,bedo¢:keted. This will

6 help to ens1me.a complete record. .

RBSPECTFULLY SUBMITTED thiB 282 day ofOctoba, 2008.
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4 - li/4 J
Les H. Hail fs

Awl la Vohra.
Janet Wagner
Attorneys, Legal Division
Arizona Corpomention Ccmnnnission
1200 West Washington Sheet
ph,0¢nix» Arizona 85007
(609)542-3402
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1
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Uriginall and tweniy- 'ght (28)
ooEi=s of the foregoizilg Bled this
Z i . dayo f October,2008 with:

Copies- of the foregoing
mailed/e-mailed this ;4__ day of
October,2008 to:
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Docket C041»t1v01
ArizonaCooration Commission
1200 West s a w ;
Phoenix, Arizona 5007

John Foreman, Chailnunlsln
Arizona Power Plant and
Transmission Line Sitting Comnmlittoe
08m of the Atmmq; Gcnerad
1275 West waswnon SWeet
Phoenix, Arizona 85007
.iohn.forennan@aze\2.aov
susan.el1is@a¢za2.szov .

megohmGraber
Pinnacle West ca url c¢u4=0r¢¢i0n
p.o. Box 53999, • Station 8602
Phoenix, Arizona 850'72.3999
me£:hlan.eiwabie1@pi1n1nacle=vvest.com

2
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2

Court S. Rich
Ryann Hurley
Rose Law Group, PC .
6613 North Scottsdale Ra., .Suite 200
Scottsdale, Arizona 85250-0001
Counsel for Iluctemvenor Lake Pleasant 5000,
LLC
crich@,rose1awszroup.com
rhur1ev@:ose1awszroup.com

Scott MGCW
Earl Curley Legamdn, PC
3101 North Cenrhcal Avenue, Suite 1000
Pl1°°1tIix.Arizona 85012-2654
Counsel .for lnmervenor Ell iot Homes, Inc.
smccov@ecl law.com

Andrew Moore
Earl CurleyLegamde, PC
3101 North.Central Av¢nu=a. Suite 1000
Phoenix, Arizona85012-2654
Counsel for Ilnrtexvenor WoodsideHomes of

amwore@ec11aw.oom

I<»3'gA. DwaL2Bk
M i lie De Blast
R1Jg!¢r K. Fenland
Quarles Brady
Old: Renaissance Square
Two North CermtzalAvenue
Plimoenix, Arizona 85004-2391
Counsel forInterior Vistancia, ILL
idna:nek@quar1os.com
nudeblad@quaa1ies.eo1n
In-Ee1la1:l=d@quarles¢com

1 Edwzlmd w. nieMh
Scniqr Project'Ma:n;age1r
Real Emlme Dive 'on planing Section
Arizona State LauudDepartuubnt
1616 ws: Adam Street

4 ¢diddcMI@1zlmnd.nz.mov
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1
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13

14
1.swluulee RobahnumIr.

15 2247 East Prime m. Suite 1
P.O. Be: 144s

16 nowAroma s5a6-0001
Counselfor lmurvenor Diilmnclmd Vent's

17 tnheclawvvur@oLcom
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James T. Braselton
Gary L. Birnbaum .
Mluiscal Weelcs.McllmgrEi~a & F?Ii¢dlIII1Kl¢1'. PA
2901 Nnurth Cezuianll Avenue, Suite 200
pm=¢»»n=. Arizona 85012-2705
Counsel for Inielrveunnur Gnmd Visio
-IV I. LLC and Cofunsdfor wm1:av\=nPtnpelrly

I l1ulllsu1iuun@nmvlunnaE.

Thomas H. Campbell
!Uh¢5lrt Alalnm
40 fourth Celnnl::al Avenue
P1\°=1=li¥. 85007

' A n n  A P 8

aanWla1cl@!lr1aw;com4

Steve
¢m.f ....m. City Alwoununsy

83 ofaI;-eo1'incny .he the Attnmey
8401 West Mouruue Stlwt
Pieotia, 85345
Cilllrmul for-City ofPecda, Aaizomaa
stev=e.hnumw;¢&llleuuriaaz.4i4u\v

Robert N. Promo
Beds Gilbert, PTLC
4800 North Swtlsdalc Rd, Suite 6000
$°°'lNI1°» Arizona 85251-7630
rnm:zo:lmn@beussulbe1t.couun

Michael D. Balilegz '
City of Surprise AfI0rney's Olive
1242.5WestBel l  Rm
Slncpucilsu, Arizona85374
Counsel for llnmerwenor City of Surparise
michlaeI.bail~e4r@sul§pu:iseaz.com

26

Jay MoyB8
Steve Wane
Mayes, Selina, & Sims
1850 North Central Avenue, Suite 1100
Phoenix, Arizona 85004
Counsel for VistanciaHOA's
swe1ne@1avvms.cum
iimoves@,Iavams.o9m
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3
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Scott s. Wakefield
Rideanour, Hibnrton, Kellhofer&Le¢wis,PLLC
201 NorthCenMcalAvenue, Suite 3300
Phoenix,Arizona 85004-1052
Counsel for DLGC. II and Latke Pleasant
Geo
saw3eiield@rh.hklaLw.com

Mark A. Naldeau
Shane D. Gosdis
DLA Piper Us LLP
2415 East Ceuumelback Rd., Suite 700
Phbwili, Adznna 85016-4246
Counseil for 10,000 West, LLC
mark.nadean1@dIaoiner.com
shame.szosdis@dlazpiper.eom

Copies of the f¢w°ang
nuaiua this 24" day of
October,2008 to:

Mike Biesemeyer
3076East Blue Plane
Chandler, 5249

An Qthgn
Office of the Attorney
8401 West Monroe Sheet
Peoria, Arizona 85345

Chielrles w. and Shmulie Ciba (Ehealtors)
42265 nom Old Mille Rd.
Came CMM Arizona 85331-2806

ON behalf of DLGC 11 and hlline
Pleasant Group
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Garr3rD, Hens
Law UMW of Garry D. Hayes, PC
1702 East' Hxghlanud Avenue, Sm'te400
Phoenix, Anzona85016
Coursed for ArizonaStare Land Depwrlnnnent
elha=xns@law2dh.com1

Christopher S. Walker
HolmWrightHxdc84 Hayesl, PLC
102018°'e1t*151 sum, Suite 285
Phoenix, Arizona 85044
¢*we1ke1r@ho1mwriHht.con:L

John Paladin
Dustin c..Tones
Ti&nny & Bosco, PA
2525 gm Camelback Rd.. Thirid Floor
Phoenix, Arizona 85016
Counsel for Intervenor Anderson Land
Develop Eng In.
inurp@nl§1I:w.com
dGi@tblaw.cozn

JeanineGUY
Town ma r
Town of Buckeye
1101 East Ash Avenue
Buckweyee Arizona 85326
InrnervenlnrTown of Buckeye
1¢mv@b*l1°Jn=~==z-mv#

Chad R. Kaiser
Fredrick E Dgvidgqln
The Davidson Law Finn, PC
8701East Vista Bonita Drive, Suite 220
P.O. Box27500
Scottsdale, Arizona-85255
Counsel-for Quinterwo Association
fed@davidsonlaw.net
¢rk@awidsnn1awn=¢
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EXHIBIT E



Charles Hains

From:
Sent:
To:

John Foreman [John.Foreman@azag.gov]
Thursday, September 11, 2008 12:03 PM
Lawrence Robertson, Charles Hairs, Janet Stone, Robert Pizorno, Frederick Davidson, Laurie
Ehlers, Mark Nadeau, Charles & Sharpe Cover; Andrew Moore, Scott McCoy, Edward Dietrich,
Garry Hays, Jay Moyes, Steve Wene, Betty Griffin, Thomas Campbell, Gary Birnbaum, Jim
Braselton, Steve Burg, Joseph Drazek, Michelle De Blasi, Roger Ferland, Scott Wakefield,
Esq., Court Rich, Michael Bailey, Dustin Jones
Marta Hetzer
CEC CONDITIONS

Cc:
Subject:

Attachments: PHX-#283427-v1-CEC_CONDITIONS.DOC

PHX-#283427-v1-C
EC__CONDITIONS....

' I  h a v e  a t t a c h e d a  d r a f t o f  C o n d i t i o n s  f o r  C E C e  g e n e r a l l y  t h a t  I  w o u l d  p r o p o s e
b e  a p p l i e d  i n  A p p l i c a t i o n  # 1 3 8 .  I  a m  s o l i c i t i n g  s u g g e s t i o n s  a b o u t  h o w  t h e  l a n g u a g e  c o u l d
b e  a d a p t e d  f o r  u s e  i n  # 1 3 8  a n d  s u g g e s t i o n s  a b o u t  h o w  i t  c o u l d  b e  i m p r o v e d  i n  g e n e r a l  .
P l e a s e  g i v e  m e  y o u r  t h o u g h t s . .

John Foreman
Assistant Arizona Attorney General
Chair, Arizona Power Plant and Transmission Line Siring Committee
1275 W. Washington
Phoenix, AZ 85007
Tel: 602-542-7902
FAX: 602-542-4377
john.foreman@azag.gov

CONFIDENTIALITY NOTICE: This e-mail message, including any attachments, is for the sole
use of the intended recipient (s) and may contain confidential and privileged information.
Any unauthorized review, use, disclosure or distribution is prohibited. If you are not
the intended recipient, please contact the sender by reply e-mail and destroy all copies
of the original message.



I

Draft CEC Conditions

2.

3.

4.

5.

6.

7.

The Certificate of Environmental Compatibility ("CEC") is granted conditioned upon the
Applicant's compliance with the following: .

1. The Applicant shall obtain all permits, licenses and approvals required by the
United States of America or its agencies, the State of Arizona or its agencies,
and any local government or local governmental agency drat are legally
required to construct and to operate the transmission line [power plant].
The Applicant shall comply with all applicable statutes, regulations and
master plans of the United States of America or its agencies, the State of
Arizona or its agencies, and any local government or local governmental
agency in the construction and operation of the transmission line [power
plant].
If any archaeological, paleontological or historical site or object that is at least
fifty years old is discovered on state, county or municipal land during the
construction or operation of the transmission line [power plant], the Applicant
or its representative in charge shall promptly report the discovery to the
Director of the Arizona State Museum, and in consultation with the Director,
shall immediately take all reasonable steps to secure and maintain the
preservation of the discovery. A.R.S. §41-844.
If human remains and/or funerary objects are encountered on private land
during the course of any ground-disturbing activities relating to the
construction or operation of the transmission line [power plant], the Applicant
shall cease work on the affected area of the Project and notify the Director of
the Arizona State Museum. A.R.S. § 41-865.
The Applicant shall comply with the notice and salvage requirements of the
Arizona Native Plant Law (A.R.S. §§ 3-901 et seq.) and shall, to the extent
feasible, minimize the destruction of native plants during the construction and
operation of Me transmission line [power plant].
This CEC shall expire five years from the date of its final approval by the
Arizona Corporation Commission ("ACC") tress prior to that time the
expiration date of die CEC is extended by the ACC after a timely application
has been filed by the Applicant or its successors in interest.
The Applicant shall document and make reasonable efforts to correct each
complaint of interference with radio or television signals from the operation of

. the transmission lines_[power plant] and related facilities identified in the
CEC. The Applicant shall maintain written records for a period of five years
of all complaints of radio or television interference attributed to the operation
of the transmission line. The documentation shall include the date of the
complained interference, the name and identifying information of the
complaining party, the corrective action taken, and the results of the corrective
action. If no corrective action was taken, the documentation shall explain why
no action was taken.
The Applicant shall design and construct the transmission line [power plant]
to minimize impact upon raptors.

8.



9.

10.

11.

12.

13.

14.

The Applicant shall use non-specular conductor and dulled surfaces for the
transmission line structures. .
Within 120 days of the ACC decision approving this CEC, die Applicant shall
post signs in public rights-of-way giving notice of the Prob act corridor to the
extent authorized by law. The Applicant shall place signs in prominent
locations at reasonable intervals so the public will be notified of the future
location of the transmission line along the full length of the corridor until the
transmission structures are constructed. Within 45 days of securing easements
for rights-of-way through land that was not public for the Project, the
Applicant shall erect and maintain signs providing public notice that the
property is the site of a future transmission line. Signs shall be no smaller than
twelve inches by twenty four inches. The signs shall advise:
a. A CEC has been granted authorizing the construction of a transmission

line at this site;
b. The name of the Project,
c. The expected dates construction will begin and be completed,
d. A telephone number, postal address and e-mail address that may be

contacted by a member of the public to obtain information about the
Project; and

e. The name, postal address and website address of the Applicant.
During the construction and maintenance of the transmission line [power
plant], to the extent practicable the Applicant shall use existing roads for
construction and access, minimize impacts to wildlife, minimize vegetation
disturbance outside of the Project right-of~way, and revegetate native areas
following construction disturbance. Before construction commences, the
Applicant shall tile wide die ACC Docket Control a construction mitigation
and restoration plan that lists how the Applicant will use existing roads for
construction and access, minimize impacts to wildlife, minimize vegetation
disturbance outside of the Project right-of-way, and revegetate native areas
following construction disturbance.
The Applicant shall participate in good faith in regional, state and local
transmission study forums to coordinate transmission expansion plans related
to the Project and to resolve transmission reliability and adequacy issues.
The Applicant shall provide copies of this CEC to the Maricopa County
Planning and Development, Me Arizona State Land Department, the State
Historic Preservation Office, and die Arizona Game and Fish Department.
Within 120 days after the approval of this CEC by the Arizona Corporation
Commission, the Applicant shall provide a copy of this CEC to all persons or
business entities who are known to have plans to develop or build homes on
property within one mile from the centerline of the transmission line corridor
[power plan location] audiorized by this CEC, a map showing the location of
the transmission line [power plant], and a pictorial representation of die
transmission line [power plant] that will be constructed. The Applicant shall
request the developers and homebuilders include this information in the
developers' and homebuilder's disclosure statements to prospective buyers.



15.

a.

16.

17.

If the Project authorizes a transmission line to be constructed within 100 feet
of any existing natural gas or hazardous liquid pipeline, the Applicant shall ,
construct and maintain the line so that it will result in no material adverse
impacts to the pipeline or to public safety. Before commencing construction of
any portion of the Proj et located within 100 feet of any existing natural gas
or hazardous liquid pipeline, the Applicant shall:

Perform the appropriate grounding and cathodic protection studies to show
the Project's location will result in no material adverse impacts to the
pipeline or to public safety when both the pipeline and the Proj et are in
operation. The Applicant shall provide to the ACC Staff all reports of
studies performed; and

b, Perform a technical study simulating an outage of the Project that may be
caused by the collocation of the Project wide in 100 feet of the existing
natural gas or hazardous liquid pipeline. The Applicant shall provide to the
ACC Staff all reports of studies performed.

The Applicant shall submit a self-certification letter describing progress made
toward compliance with each condition of this CEC. Each letter shall be
submitted to the Utilities Division Director of the ACC within ten days after
December l of each year beginning with 20_. Copies of each letter along
with the corresponding documentation shall be submitted to the Arizona
Attorney General and the Department of Commerce Energy Office. The
requirement for the self-certification shall expire on the date the Project is
placed into operation.
The Applicant shall follow the latest standards set by the Western Electricity
Coordinating Council/North American Electric Reliability Corporation
Planning as approved by the Federal Energy Regulatory Commission, and the
National Electrical Safety Code in the construction and maintenance of the
transmission line [power plant] .



Charles Hains

From:
Sent:
To:
Cc:

Acker, Albert [AAcken@lrlaw.com]
Monday, September 29, 2008 5:19 PM
Campbell, Tom, John Foreman
meghan.grabel@aps.com, michael.dewitt@aps.com, Lawrence.Krueger@aps.com,
amorre@ecllaw.com, Charles Hairs, chrich@roselawgroup.com, crk@davidsQnlaw.net,
cwelker@holmwright.com, dcj@tblaw.com, gary.bimbaum@mwmf.com, ghays@lawgdh.com,
hharpest@holmwright.com, jdrazek@quarles.com, jguy@buckeyeaz.gov,
jim.braselton@mwmf.oom, jimoyes@lawms.com, jmp@tblaw.com,
mark.nadeau@dlapiper.com, mdeblasi@quarles.com, michael.bailey@surpriseaz.com,
rferland@quarles.oom, rhurley@roselawgroup.com, shane.gosdis@dlapiper.com,
smocoy@ecllaw.com, sswakefield@rhhklaw.com, steve.burg@peoriaaz.gov,
susan.watson@dlapiper.com, swene@lawms.com, TubacLawyer@aol.oom, Campbell, Tom
RE: CEC CONDITIONSSubject:

Chairman Foreman

Thank you for the opportunity to comment on your draft CEC conditions.
The concept you have presented, to have clear and appropriate CEC conditions, is a good
one. Over the years, as various conditions have been modified and new conditions added,
many conditions have become somewhat duplicative, unclear in meaning, or simply outdated.
While the Applicant makes a good faith effort before filing a draft CEC to tailor standard
conditions to the specific project at issue, identify and eliminate outdated conditions,
and add new conditions as warranted, it is an ongoing effort.

Following are our specific comments to some of the draft conditions you have proposed:

1. In recent cases, term limits imposed in CECe have varied from five years (see, e.g.,
Case 129) to nearly 20 years (see, e.g., Cases 126, 132, and 137) , depending on the
specifics of each case. The Applicant agrees with this ongoing practice of evaluating
term length on a case by case basis. As a result of numerous case-specific factors,
limiting the term to five years in this case will likely impose additional burdens on the
Applicant, Commission Staff, the Commission and perhaps others.

Additionally, the Applicant and other utilities have heard repeatedly from the Commission,
local jurisdictions, and other stakeholder that they want utilities to engage in long-
term transmission planning. As we have heard in this case, the affected jurisdictions do
not include future electric facilities (and their proposed locations) as part of their
general plans. Limiting the CEC to a five-year term would likely discourage utilities
from planning utility corridors well in the advance of future development and would result
in identifying facilities on a "just in time" basis which could result in limited routing
options with greater impacts.

Finally, the term "timely" is unclear because neither statutes nor rules impose a specific
deadline for submittal of an application requesting a CEC extension.

z. A number of the proposed conditions impose obligations during the operation of the
Project. This approach departs from the statutory regime, which applies to the
construction of facilities, not ongoing operations. See, e.g., 40-360.03 and 40-360.07.A.
A CEC is issued with conditions that assure the Commission and public that the
construction of the project is done in a manner that limits impacts to the environment.
If the CEC imposes operational requirements in addition to construction requirements, then
it could be argued that the Applicant must seek an extension at the end of the term of the
CEC to authorize
continued operations, even if construction is complete.

The imposition of operating requirements, in conjunction with a short CEC tem, could
result in an obligation to file extension requests every five years during the Project's
lifetime. This would impose significant burdens on the Applicant, the Commission, the
Commission Staff, and any other interested party.

3 U Draft Condition 2 differs somewhat from the statutory language found in 40-360.06.D.



4. Some standard conditions, such as Applicant' s Draft Conditions 4,
and 11, reflect conditions crafted by current Commissioners .

6

5. Draft condition 8 is no longer necessary. As a result of this condition in earlier
CECS, Ape' high voltage transmission structure and line designs have incorporated the
necessary measures to minimize impacts to raptors .

6. Draft Condition 10 eliminates the "to the extent practicable" for the placement of
signs. This is an important limitation given access difficulties and potentially
applicable approval processes on state and federal land. Additionally, the original sign
condition dealt only with the actual acquisition of the ROW. In Case 120 Commissioner
Mundell requested a condition be added to inform potential homeowners of a future
transmission line. In this case, even on much of the private property, the land is
undeveloped, not accessible and lacks public rights of way.

7. Draft Condition 11 could be interpreted to mandate the revegetation of disturbed areas
and the use of existing access roads. However, in many portions of the route, there are

Even in corridors with existing roads, those roads may not
provide access, depending on the final placement of the line. Additionally, APS must work
with existing landowners and it may not make practical or economic sense to revegetate
disturbed areas, depending on the landowners' plans for those areas in the future. In
addition, the Applicant's proposal to file a construction mitigation and restoration plan
with the ACC before construction begins will provide the ACC the opportunity to review and
approve that plan.

no existing access roads .

8. Draft Condition 15 revises a carefully crafted agreement between Commission Staff and
several utilities. While perhaps intended only to clarify, it does change the meaning and
scope of the condition. For example, the concerns that this condition was originally
drafted to address are limited to situations where pipelines parallel transmission lines
and the lines are within 100 feet of each other. Please note, the Applicant does not
believe that the current project will be constructed within 100 feet of an existing gas or
petroleum line but is agreeing to include it at the request of Staff.

Thank you again for providing your draft conditions for review and comment .

Bert Acker

-~---Original Message-
From: John Foreman [mailto:John.Foreman@azag.gov]
Sent: Thursday, September 11, 2008 12:03 PM
To: Lawrence Robertson; Charles Hains; Janet Stone; Robert Pizorno; Frederick Davidson;
Laurie Ehlers; Mark Nadean; Charles & Sharia Civet; Andrew Moore; Scott Mccoy; Edward
Dietrich; Garry Hays; Jay Modes; Steve Wene; Griffin, Betty Jean; Campbell, Tom; Gary
Birnbaum; Jim Braselton; Steve Burg; Joseph Drazek; Michelle De Blasi; Roger Fenland;
Scott Wakefield, Esq. ; Court Rich; Michael Bailey; Dustin Jones
Cc: Marta Hetzer
Subject: CEC CONDITIONS

I have attached a draft of ConditioNs for CECS generally that I would propose be applied
in Application #138. I am soliciting suggestions about how the language could be adapted
for use in #138 and suggestions about how it could be improved in general .
Please give me your thoughts .

John Foreman
Assistant Arizona Attorney General
Chair, Arizona Power Plant and Transmission Line Siring Committee
1275 w. Washington
Phoenix, AZ 85007
Tel: 602-542-7902
FAX: 602-542-4377
john.foreman@azag.gov

CONFIDENTIALITY NOTICE: This e-mail message, including any attachments, is for the sole
use of the intended recipient:(s) and may contain confidential and privileged information.



Any unauthorized review, use, d i sc losure or  d i str ibut ion i s prohib i ted. I f you are not
the intended recipient, please contact the sender by reply e-mai l  and destroy al l  copies
of the original message.

For more information about Lewis and Rock LLP, please go to www.lewisandroca.com.
Phoenix (602) 262-5311
Tucson (520) 622-2090
Las Vegas (702) 949-8200
Reno (775) a23-2900
Minden (775) 586-9500
Albuquerque (505) 764-5400

This message is intended only for the use of the individual or entity to which it is
addressed. If the reader of this message is not the intended recipient, or the employee or
agent responsible for delivering the message to the intended recipient, you are hereby
notified that any dissemination, distribution or copying of this message is strictly
prohibited. If you have received this communication in error, please notify us immediately
by replying to the sender of this E-Mail by return E-Mail or by telephone.

In accordance with Internal Revenue Service Circular 230, we advise you that if this email
contains any tax advice, such tax advice was not intended or written to be used, and i t
cannot be used, by any taxpayer for the purpose of avoiding penalties that may be imposed
on the taxpayer .



Charles Hains

From :
Sent:
To:
Cc:

John Foreman [John.Foreman@azag.gov]
Friday, October 03, 2008 10:29 AM
Albert Aiken
TubacLawyer@aol.com, Lawrence.Krueger@aps.com, meghan.grabel@aps.com,
michael.dewitt@aps.com, Charles Hains, William Mundell, Jack Haenichen, Paul Rasmussen,
Mike Biesemeyer, Gregg Houtz, Barry Wong, jguy@buckeyeaz.gov, Mike Whalen,
crk@davidsonlaw.net, mark.nadeau@dlapiper.com, shane.gosdis@dlapiper.com,
susan.watson@dfapiper.com, amorre@ecllaw.com, smcooy@ecIIaw.com,
cwelker@holmwright.com, hharpest@holmwright.com, Patricia Noland, ghays@lawgdh.com,
jimoyes@Iawms.com, swene@lawms.com, Tom Campbell, gary.bimbaum@mwmf.com,
jim.braselton@mwmf.com, Mike Palmer, steve.burg@peoriaaz.gov, jdrazek@quarles.com,
mdeblasi@quarles.com, rferland@quarles.com, sswakefield@rhhklaw.com,
chrich@roselawgroup.com, rhurfey@roselawgroup.com, michael.bailey@surpriseaz.com,
dcj@tblaw.com, jmp@tblaw.com
RE: CEC CONDITIONSSubject:

Bert,
Thank you for your response to the proposed. conditions. Your comments were constructive
and very helpful. I have been asked to include the draft conditions in the docket so all
members of the Commission will be able to view them. I think that is a good idea. I will
also file your response and my reply. All future comments should be filed with docket
control in this file.
Let me reply to some of the concerns you raise by paragraph:
1. The conflict between allowing the companies a longer time frame on the one hand and the
changing proof regarding the factors in the statute remains. A longer time frame will
allow longer range planning that I believe should be encouraged. However, granting a CEC
for a longer time frame means that when the project is actually built, the statutory
factors may have changed from the time the CEC was granted. I do not know how to solve
this problem without using the renewal process. The renewal process will allow the
CommissiOn to decide if a change in circumstance has occurred that requires new findings
or balancing. The renewal process has been used in the past on multiple occasions, but no
rules exist for its use. Certainly an application to renew should be "timely" . The
Commission will have to decide what is "timely" until the process is better defined by
rule or statutory change. Five years is rough approximation of the event horizon for the
most credible expert predictions about the factors now listed in the statute.
2. Your response raises an interesting general point. What is the power of the Commission
to regulate on going operation of a project? I think they do have the power and I think
using the conditions as a way to sculpt that regulation is reasonable. If they have other
ways of regulating and would rather use those other ways, I do not have a problem deleting
some of the conditions. If they do not or if they want to use the conditions, I see no
reason to change that practice in this case. Long term review and reform is not something
we can accomplish in this application,
In addition, some of the Committee's findings and conclusions may be based upon the
assumption the project will be constructed or operated according to a condition. It is not
unreasonable to incorporate- some of .those understandings into the CEC.
3. Draft Condition #2 is more inclusive than A.R.S. § 40-360.06D and it was intended to
be. The applicant should follow all laws and regulations. If local ordinances etc. are too
restrictive, the notice and potential override provisions of § 40-360.06D should be
implemented before not after the CEC is granted.
4. I understood some of the provisions were crafted by individual commissioners and that
tells me they view the imposition of "conditions"
as something they support. The reason to review the conditions is to determine whether
each individual makes sense for that CEC (see your comments #5 and #8, below) and to see
if we can draft the language in a way that is clear and covers exactly what we want
covered.
5. If Draft condition #8 is no longer necessary, let us have some testimony on that
subject--I missed it if we did. It should not be used if it is unnecessary.
6. You raise a couple of good points here. The Applicant obviously cannot post a sign
unless they have a legal right to enter. I agree the language should reflect that
limitation.
7. I think your points here are also well taken. The burden of "revegetation" for damage
to the land and plants not caused by the Applicant should not be automatically placed upon



the Applicant. It may be the construction mitigation plan process will give the Commission
the authority to deal with this problem.
8. If the route ultimately selected will not cross or approach within 100' of a gas pipe
line, Draft Condition 15 should not be used. I would like to hear from the Commission
Staff about whether they believe the language changes are a problem.
I look forward to hearing from other parties. I would like all future responses to be
filed with docket control in this file.

John Foreman
Assistant Arizona Attorney General
Chair, Arizona Power Plant and Transmission Line Siring Committee
1275 w. Washington
Phoenix, AZ 85007
Tel: 602-542-7902
FAX: 602-542-4377
john. foreman@azag.gov

CONFIDENTIALITY NOTICE: T h i s  e - m a i l  m e s s a g e ,  i n c l u d i n g  a n y  a t t a c h m e n t s ,  i s  f o r  t h e  s o l e
u s e  o f  t h e  i n t e n d e d  r e c i p i e n t  ( s )  a n d  m a y  c o n t a i n  c o n f i d e n t i a l  a n d  p r i v i l e g e d  i n f o r m a t i o n .
A n y  u n a u t h o r i z e d  r e v i e w ,  u s e ,  d i s c l o s u r e  o r  d i s t r i b u t i o n  i s  p r o h i b i t e d . I f  y o u  a r e  n o t
t h e  i n t e n d e d  r e c i p i e n t ,  p l e a s e  c o n t a c t  t h e  s e n d e r  b y  r e p l y  e - m a i l  a n d  d e s t r o y  a l l  c o p i e s
o f  t h e  o r i g i n a l  m e s s a g e .

>>> "Acken, Albert" <AAcken@lrlaw.com> 9/29/2008 5:19 PM >>>
Chairman Foreman

Thank you for the opportunity to comment on your draft CEC conditions.
The concept you have presented, to have clear and appropriate CEC conditions, is a good
one. Over the years, as various conditions have been modified and new conditions added,
many conditions have become somewhat duplicative, unclear in meaning, or simply outdated.
While the Applicant makes a good faith effort before filing a draft CEC to tailor standard
conditions to the specific project at issue, identify and eliminate outdated conditions,
and add new conditions as warranted, it is an ongoing effort.

Following are our specific comments to some of the draft conditions you have proposed:

1. In recent cases, term limits imposed in CECe have varied from five years (see, e.g.,
Case 129) to nearly 20 years (see, e.g., Cases 126, 132, and 137) , depending on the
specifics of each case. The Applicant agrees with this ongoing practice of evaluating
term length on a case by case basis. As a result of numerous case-specific factors,
limiting the term to five years in this case will likely impose additional burdens on the
Applicant, Commission Staff, the Commission and perhaps others. '

Additionally, the Applicant_ and other utilities have heard repeatedly from the Commission,
local jurisdictions, and other stakeholder that they want utilities to engage in long-
term transmission planning. As we have heard in this case, the affected jurisdictions do
not include future electric facilities (and their proposed locations) as part of their
general plans. Limiting the CEC to a five-year term would likely discourage utilities
from planning utility corridors well in the advance of future development and would result
in identifying facilities on a "just iN time" basis which could result in limited routing
options with greater impacts.

Finally, the term "timely" is unclear because neither statutes nor rules impose a specific
deadline for submittal of an application requesting a CEC extension.

2. A number of the proposed conditions impose obligations during the operation of the
Project. This approach departs from the statutory regime, which applies to the
construction of facilities, not ongoing operations. See, e.g., 40-360.03 and 40-360.07.A.
A CEC is issued with conditions that assure the Commission and public that the .
construction of the project is done in a manner that limits impacts to the environment.
If the CEC imposes operational requirements in addition to construction requirements, then
it could be argued that the Applicant must seek an extension at the end of the term of the



CEC to authorize
continued operations, even if construction is complete.

The imposition of operating requirements, in conjunction with a short CEC term, could
result in an obligation to file extension requests every five years during the Project's
lifetime. This would impose significant burdens on the Applicant, the Commissi.on, the
Commission Staff, and any other interested party.

3 1 Draft Condition 2 differs somewhat from the statutory language found in 40~360.06.D.

4 .

6 .

and 11, reflect conditions crafted by current Commissioners

Some standard conditions, such as Applicantvs Draft Conditions 4,

5 . Draft Condition 8 is no longer necessary. As a result of this condition in earlier
CECS, APS' high voltage transmission structure and line designs have incorporated the
necessary measures to minimize impacts to raptors .

6. Draft Condition 10 eliminates the "to the extent practicable" for the placement of
signs. This is an important limitation given access difficulties and potentially
applicable approval processes on state and federal land. Additionally, the original sign
condition dealt only with the actual acquisition of the ROW. In Case 120 Commissioner
Mundell requested a condition be added to inform potential homeowners of a future
transmission line. In this case, even on much of the private property, the land is
undeveloped, not accessible and lacks public rights of way.

7. Draft Condition 11 could be interpreted to mandate the revegetation of disturbed areas
and the use of existing access roads. However, in many portions of the route, there are
no existing access roads. Even in corridors with existing roads, those roads may not
provide access, depending on the final placement of the line. Additionally, APS must work
with existing landowners and it may not make practical or economic sense to revegetate
disturbed areas, depending on the landowners'
plans
for those areas in the future. In addition, the Applicant's proposal to file a
construction mitigation and restoration plan with the ACC before construction begins will
provide the ACC the opportunity to review and approve that plan.

8. Draft Condition 15 revises a carefully crafted agreement between Commission Staff and
several utilities. While perhaps intended only to clarify, it.does change the meaning and
scope of the condition. For example, the concerns that this condition was originally
drafted to address are limited to situations where pipelines parallel transmission lines
and the lines are within 100 feet of each other. Please note, the Applicant does not
believe that the current project will be constructed within 100 feet of an existing gas or
petroleum line but is agreeing to include it at the request of Staff.

Thank you again for providing your draft conditions for review and comment .

Bert Acken

-Original Message-
From: John Foreman [mailto:John.Foreman@azag.gov]
Sent: Thursday, September 11, 2008 12:03 PM
TO: Lawrence Robertson; Charles Hains; Janet Stone; Robert Pizorno; Frederick Davidson;
Laurie Ehlers; Mark Nadean; Charles & Sharia Civer; Andrew Moore; Scott Mccoy; Edward
Dietrich; Garry Hays; Jay Modes; Steve Wene; Griffin, Betty Jean; Campbell, Tom; Gary
Birnbaum; Jim Braselton; Steve Burg; Joseph Drazek; Michelle De Blasi; Roger Fenland;
Scott Wakefield, Esq. ; Court Rich; Michael Bailey; Dustin Jones
CC: Marta Hetzer
Subject: CEC CONDITIONS

I have attached a draft: of Conditions for CECS generally that I would propose be applied
in Application #138. I am soliciting suggestions about how the language could be adapted
for use in #138 and suggestions about how it could be improved in general .
Please give me your thoughts .



John Foreman
Assistant Arizona Attorney General
Chair, Arizona Power Plant and Transmission Line Siring Committee
1275 w. Washington
Phoenix, AZ 85007
Tel: 602-542-7902
FAX: 602-542-4377
john.foreman@azag.gov

CONFIDENTIALITY NOTICE: This e-mai l  message, inc lud ing any at tachments, i s  f o r  t h e  s o l e
use of the intended recipient (s) and may contain .confidential and privileged information.
Any unauthorized review, use, disclosure or distribution is prohibited. If you are not
the intended recipient, please contact the sender by reply e-mail and destroy a11 copies
of the original message.

For more information about Lewis and Roca LLP, please go to www.lewisandroea.com.
phoenix (602) 262-5311
Tucson (520) 622-2090
Las Vegas (702) 949-8200
Reno (775) 823-2900
Minden (775) 586-9500
Albuquerque (505) 764-5400

This message is intended only for the use of the individual or entity to which it is
addressed. If the reader of this message is not the intended recipient, or the employee or
agent responsible for delivering the message to the intended recipient, you are hereby
notified that any dissemination, distribution or copying of this message is strictly
prohibited. If you have received this communication in error, please notify us immediately
by replying to the sender of this E-Mail by return E-Mail or by telephone.

In accordance with Internal Revenue Service Circular 230, we advise you that if this email
contains any tax advice, such tax advice was not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of avoiding penalties that may be imposed
on the taxpayer.



Charles Hains

From:
Sent:
To:
Cc:

John Foreman [John.Foreman@azag.gov]
Friday, October 03, 2008 10:29 AM
Albert Aiken
TubacLawyer@aol.com, Lawrence.Krueger@aps.com, meghan.grabel@aps.com,
michael.dewitt@aps.oom, Charles Hains, William Mundell, Jack Haenichen, Paul Rasmussen,
Mike Biesemeyer, Gregg Houtz, Barry Wong, jguy@buckeyeaz.gov, Mike Whalen,
crk@davidsonlaw.net, mark.nadeau@dlapiper.com, shane.gosdis@dlapiper.com,
susan.watson@dlapiper.com, amorre@eclIaw.com, smccoy@ecllaw.com,
cwelker@holmwright.com, hharpest@holmwright.com, Patricia Noland, ghays@Iawgdh.com,
jimoyes@lawms.com, swene@lawms.com, Tom Campbell, gary.birnbaum@mwmf.com,
jim.braselton@mwmf.com, Mike Palmer, steve.burg@peoriaaz.gov, jdrazek@quarles.com,
mdeblasi@quarles,com, rferland@quarles.com, sswakefield@rhhklaw.com,
chrich@roselawgroup.oom, rhurley@roselawgroup.com, michael.bailey@surpriseaz.com,
dcj@tblaw.com, jmp@tblaw.com
RE: CEC CONDITIONSSubject:

Bert,
Thank you for your response to the proposed conditions. Your comments were constructive
and very helpful. I have been asked to include the draft conditions in the docket so all
members of the commission will be able to view them. I think that is a good idea. I will
also file your response and my reply. All future comments should be filed with docket
control in this file.
Let me reply to some of the concerns you raise by paragraph:
1. The conflict between allowing the companies a longer time frame on the one hand and the
changing proof regarding the factors in the statute remains. A longer time frame will
allow longer range planning that I believe should be encouraged. However, granting a CEC
for a longer time frame means that when the project is actually built, the statutory
factors may have changed from the time the CEC was granted. I do not know how to solve
this problem without using the renewal process. The renewal process wi11 allow the
Commission to decide if a change in circumstance has occurred that requires new findings
or balancing. The renewal process has been used in the past on multiple occasions, but no
rules exist for its use. Certainly an application to renew should be "timely" . The
Commission will have to decide what is "timely" until the process is better defined by
rule or statutory change. Five years is rough approximation of the event horizon for the
most credible expert predictions about the factors now listed in the statute.
2. Your response raises an interesting general point. What is the power of the commission
to regulate on going operation of a project? I think they do have the power and I think
using the conditions as a way to sculpt that regulation is reasonable. If they have other
ways of regulating and would rather use those other ways, I do not have a problem deleting
some of the conditions. If they do not or if they want to use the conditions, I see no
reason to change that practice in this case. Long term review and reform is not something
we can accomplish in this application.
In addition, some of the Committee's findings and conclusions may be based upon the
assumption the project will be constructed or operated according to a condition. It is not
unreasonable to incorporate. some of -those understandings into the CEC.
3. Draft Condition #2 is more inclusive than A.R.S. § 40-360.06D and it was intended to
be. The applicant should follow all laws and regulations. If local ordinances etc. are too
restrictive, the notice and potential override provisions of § 40-360.06D should be
implemented before not after the CEC is granted.
4. I understood some of the provisions were crafted by individual commissioners and that
tells me they view the imposition of "conditions"
as something they support. The reason to review the conditions is to determine whether
each individual makes sense for that CEC (see your comments #5 and #8, below) and to see
if we can draft the language in a way that is clear and covers exactly what we want
covered.
5. If Draft Condition #8 is no longer necessary, let us have some testimony on that
subject--I missed it if we did. It should not be used if it is unnecessary.
6. You raise a couple of good points here. The Applicant obviously cannot post a sign
unless they have a legal right to enter. I agree the language should reflect that
limitation.
7. I think your points here are also well taken. The burden of "revegetation" for damage
to the land and plants not caused by the Applicant should not be automatically placed upon



the Applicant. It may be the construction mitigation plan process will give the Commission
the authority to. deal with this problem.
8. If the route ultimately selected will not cross or approach within 100' of a gas pipe
line, Draft Condition 15 should not be used. I would like to hear from the Commission
Staff about whether they believe the language changes are a problem.
I look forward to hearing from other parties. I would like all future responses to be
filed with docket control in this file.

John Foreman
Assistant Arizona Attorney General
Chair, Arizona Power Plant and Transmission Line Siting Committee
1275 w. Washington
Phoenix, AZ 85007
Tel: 602-542-7902
FAX: 602-542-4377
john.foreman@azag.gov

CONFIDENTIALITY NOTICE: This e-mai l  message, inc lud ing  any  at tachments , i s f o r  t h e  s o l e
use of the intended recipient (s) and may contain confidential and privileged information.
Any unauthorized review, use, disclosure or distribution is prohibited. If you are not
t he  i n t ended  r e c i p i en t , p l e a se  con t a c t  t he  s ende r  by  r ep l y  e -ma i l  and  de s t r oy  a l l  c op i e s
of the original message.

>>> "Aiken, Albert" <AAcken@lrlaw.com> 9/29/2008 5:19 PM
Chairman Foreman

>>>

Thank you for the opportunity to comment on your draft CEC conditions. -
The concept you have presented, to have clear and appropriate CEC conditions, is a good
one. Over the years, as various conditions have been modified and new conditions added,
many conditions have become somewhat duplicative, unclear in meaning, or simply outdated.
While the Applicant makes a good faith effort before filing a draft CEC to tailor standard
conditions to the specific project at issue, identify and eliminate outdated conditions,
and add new conditions as warranted, it is an ongoing effort.

Following are our specific comments to some of the draft conditions you have proposed:

1. In recent cases, term limits imposed in CECs have varied from five years (see, e.g.,
Case 129) to nearly 20 years (see, e.g. , Cases 126, 132, and 137) , depending en the
specifics of each case. The Applicant agrees with this ongoing practice of evaluating
term length on a case by case basis. As a result of numerous case-specific factors,
limiting the term to five years in this case will likely impose additional burdens on the
Applicant, Commission Staff, the commission and perhaps others.

Additionally, the Applicant_ and other utilities have heard repeatedly from the Commission,
local jurisdictions, and other stakeholder that they want utilities to engage in long~
term transmission planning. As we have heard in this case, the affected jurisdictions do
not include future electric facilities (and their proposed locations) as part of their
general plans. Limiting the CEC to a five-year term would likely discourage utilities
from planning utility corridors well in the advance of future development and would result
in identifying facilities on a "just in time" basis which could result in limited routing
options with greater impacts.

Finally, the term "timely" is unclear because neither statutes nor rules impose a specific
deadline for submittal of an application requesting a CEC extension.

2. A number of the proposed conditions impose obligations during the operation of the
Project. This approach departs from the statutory regime, which applies to the
construction of facilities, not ongoing operations. See, e.g., 40-360.03 and 40~360.07.A.
A CEC is issued with conditions that assure the Commission and public that the
construction of the project is done in a manner that limits impacts to the environment.
If the CEC imposes operational requirements in addition to construction requirements, then
it could be argued that the Applicant must seek an extension at the end of the term of the



CEC to authorize
continued operations, even if construction is complete.

The imposition of operating requirements, in conjunction with a short CEC term, could
result in an obligation to file extension requests every five years during the Project's
lifetime. This would impose significant burdens on the Applicant, the Commission, the .
commission Staff, and any other interested party.

3 Draft Condition 2 differs somewhat from the statutory language found in 40-360.06.D.

4 . Some standard conditions, such as Applicant:'s Draft Conditions 4,
6
and 11, reflect conditions crafted by current Commissioners .

5. Draft Condition 8 is no longer necessary. As a result of this condition in earlier
CECe, APS' high voltage transmission structure and line designs have incorporated the
necessary measures to minimize impacts to raptors .

6. Draft Condition 10 eliminates the "to the extent practicable" for the placement of
signs. This is an important limitation given access difficulties and potentially
applicable approval processes on state and federal land. Additionally, the original sign
condition dealt only with the actual acquisition of the ROW. In Case 120 Commissioner
Mundell requested a condition be added to inform potential homeowners of a future
transmission line. In this case, even on much of the private property, the land is
undeveloped, not accessible and lacks public rights of way.

7. Draft Condition 11 could be interpreted to mandate the revegetation of disturbed areas
and the use of existing access roads. However, in many portions of the route, there are
no existing access roads. Even in corridors with existing roads, those roads may not
provide access, depending on the final placement of the line. Additionally, APS must work
with existing landowners and it may not make practical or economic sense to revegetate
disturbed areas, depending on the landowners'
plans
for those areas in the future. In addition, the Applicant's proposal to file a
construction mitigation and restoration plan with the ACC before construction begins will
provide the ACC the opportunity to review and approve that plan.

8. Draft Condition 15 revises a carefully crafted agreement between Commission Staff and
several utilities. While perhaps intended only to clarify, it does change the meaning and
scope of the condition. For example, the concerns that this condition was originally
drafted to address are limited to situations where pipelines parallel transmission lines
and the lines are within 100 feet of each other. Please note, the Applicant does not
believe that the current project will be constructed within 100 feet of an existing gas or
petroleum line but is agreeing to include it at the request of Staff.

Thank you again for providing your draft conditions for review and comment .

Bert Acker

-Original Message-
From: John Foreman [mailto:John.Foreman@azag.gov]
Sent: Thursday, September 11, 2008 12:03 PM
TO: Lawrence Robertson; Charles Hains; Janet Stone; Robert Pizorno; Frederick Davidson;
Laurie Ehlers; Mark Nadean; Charles & sharie Civer; Andrew Moore; Scott Mccoy; Edward
Dietrich; Garry Hays; Jay Modes; Steve Were; Griffin, Betty Jean; Campbell, Tom; Gary
Birnbaum; Jim Braselton; Steve Burg; Joseph Drazek; Michelle De Blasi; Roger Overland;
Scott Wakefield, Esq. ; Court Rich; Michael Bailey; Dustin Jones
CC: Marta Hetzer
Subject: CEC CONDITIONS

I have attached a draft of Conditions for CECs generally that I would propose be applied
in Application #138 . I am soliciting suggestions about how the language could be adapted
for use in #138 and suggestions about how it could be improved in general .
Please give me your thoughts .



John Foreman
Assistant Arizona Attorney General
Chair, Arizona Power Plant and Transmission Line Siting Committee
1275 w. Washington
Phoenix, AZ 85007
Tel | 602-542-7902
FAX: 602-542-4377
john. foreman@azag.gov

CONFIDENTIALITY NOTICE: This e-mail message, including any attachments, is for the sole
use of the intended recipient (s) and may contain confidential and privileged information.
Any unauthorized review, use, disclosure or distribution is prohibited. If you are not
the intended recipient, please contact the sender by reply e-mail and destroy all copies
of the original message.

For more information about Lewis and Roca LLP, please go to www.lewisandroca.com.
Phoenix (602) 262-5311
Tucson (520) 622-2090
Las Vegas (702) 949-8200
Reno (775) 823-2900
Minden (775) 586-9500
Albuquerque (505) 764-5400

This message is intended only for the use of the individual or entity to which it is
addressed. If the reader of this message is not the intended recipient, or the employee or
agent responsible for delivering the message to the intended recipient, you are hereby
notified that any dissemination, distribution or copying of this message is strictly
prohibited. If you have received this communication in error, please notify us immediately
by replying to the sender of this E-Mail by return E-Mail or by telephone.

In accordance with Internal Revenue Service Circular 230, we advise you that if this email
contains any tax advice, such tax advice was not intended or written to be used, and it:
cannot be used, by any taxpayer for the purpose of avoiding penalties that may be imposed
on the taxpayer.
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1 THIS TEXT WAS TRANSCRIBED FROM An* AUDIO RECORDING

2 orders in the future .

3 MS U ALWARD : Chairman , Cammi s S loner Mayes ,

4 Staff U t i l i t i e s  D i v i s i o n S t a f f a n d  I  h a v e  d i s c u s s e d

5 t h i s ,  a n d  w e  b e l i e v e  t h a t  t h e  a p p r o v a l  o f  t h e  a p p l i c a t i o n

6

7

i s  i n  t h e  p u b l i c  i n t e r e s t ,  a l t h o u g h  w e  a l s o  f e l t  i t  w a s

i mp o r t a n t  t o  d r a w  t o  t h e  C o mmi s s i o n ' s  a t t e n t i o n  t h e  - - the

8

9

u n d e r l y i n g  i s s u e s  w e  f e l t  n e e d e d  t o  b e  c o r r e c t e d  i n  o r d e r

t o  p r o v i d e ,  I  s u p p o s e ,  c o n f i d e n c e  i n  t h i s  r e c o r d .

T h e  r a t i f i c a t i o n  i s  i n t e n d e d  t o  c u r e  t h e  o p e n10

11 m e e t i n g  l a w  v i o l a t i o n s ,  w h i c h  I  d o n ' t  t h i n k  a r e  c o n t e s t e d

12

13

14 t e c h n i c a l  v i o l a t i o n s  .

15

i n  t e r m s  o f  w h e t h e r  o r  n o t  t h e y  h a d  o c c u r r e d .

T h e r e  m a y  b e  s o m e  v i e w  t h a t  t h e y  m a y  b e

I  d o n ' t  f i n d  t h a t  c o m p e l l i n g , i n

l i g h t  o f  t h e  A t t o r n e y  G e n e r a l ' s  h a n d b o o k ,  w h i c h  s a y s  t h a t

16 e v e n  t e c h n i c a l  v i o l a t i o n s  - -  i f i f  w e  w o u l d  c o n s i d e r

17

18

t h o s e  t e c h n i c a l  v i o l a t i o n s  - -  n e e d  t o  b e  a v o i d e d  b y  . . . . .  b y

t h e  p u b l i c  b o d i e s  wh o  a r e  u n d e r  t h e  o p e n  me e t i n g  l a w.

A s  i n  t e r m s  o f  t h e  e - m a i l ,  I  - -  I  d o  t h i n k  t h a t19

20 t h e r e  a r e  i s s u e s  r a i s e d  b y  a  p r o c e s s  t h a t  e n c o u r a g e s  t h e

c o n d u c t i o n  o f  b u s i n e s s  - -  t h e  c o n d u c t i n g  o f  b u s i n e s s21

22 o u t s i d e  o f  t h e  p u b l i c  v i e w .

23 It seems to me that the sheer volume of the

24

25

e - m a i l  t h a t  w e  f i l e d  i n  t h i s ,  a n d  i n  t h e  c a s e  t h a t  y o u ' r e

g o i n g  t o  b e  c o n s i d e r i n g  l a t e r ,  i s  s u c h  t h a t  I  t h i n k  t h e
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2 necessarily the committee ...- and the public has had

3 c h a n c e  t o  s e e  t h e m .

4

5

B u t  m y  q u e s t i o n  i s  - -  m y  n e x t  q u e s t i o n  i s ,

a t  - -  wh e n  we r e  t h e y  d o c k e t e d ? I  b e l i e v e  t h e  a n s w e r  i s

6 " a f t e r  t h e  h e a r i n g . ll

7 B u t  w e r e  t h e y  d o c k e t e d  a f t e r  t h e  h e a r i n g ?

i f  s o  w h a t  i m p l i c a t i o n s  d o e s  t h a t  h a v e  f o r  t h e  o p p o r t u n i t y

o f  t h e  c o m m i t t e e  t o  a s s e s s  t h e  k i n d  o f  s u b s t a n t i v e

And

9

10 d i s c u s s i o n s  t h a t  w e r e  g o i n g  o n  o f f  t h e  r e c o r d , b e h i n d  t h e

11 s c e n e s ? A n d  w h a t  i mp l i c a t i o n s  d o e s  i t  h a v e  f o r  t h e

12 p u b l i c ' s  a b i l i t y  t o  p a r t i c i p a t e  i n  t h i s  p r o c e s s ?

13 MS l ALWARD : Cha i rman ,  Commi ss i one r ,  you  ra i se

14 R a t h e r  t h a n  n o t  h a v e  t h e m d o c k e t e d  a t  a l l

15

a good point .

in the record a n d  I  d o n ' t  s e e  t h e m  a s  e x t e n d i n g  t h e

16 r e c o r d I see them as informing the record of matters

17 t h a t  o c c u r r e d .

18

19
1

20

21

So from one point of view, they're not

p o s t - r e c o r d , b u t  t h e y  a r e  p a r t  o f  t h e  r e v i e w  p r o c e s s  t h a t

y o u  h a v e  b e f o r e  y o u . A n d  y o u r  p o i n t  i s  w e l l  t a k e n  .

COM. M A Y E S : S o  t h e y  w e r e - -

I cion't: know if the committee22 MS ¢ ALWARD :

23 m e m b e r s  h a d  a c c e s s  t o  t h e s e t h i s  i n f o r m a t i o n .

24

25

l i k e l y  t h e y  d i d  n o t ,  i f  i t  w a s  o n l y  b e t w e e n  t h e  c h a i r m a n

a n d  t h e  p a r t i e s ,  o r  t h e  c h a i r m a n  a n d  - -  a n d  a  l i m i t e d
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2 broadcast

3 So in this instance -- in this case, these were

4 f i l e d  w i t h  t h e  s e c o n d  r e q u e s t  f o r  r e v i e w  a f t e r

5 ratification.

6 COM. IVIAYES : So that was after the hearing

7 c l o s e d ?

8 MS l ALWARD : That's correct.

9 C O M .  M A Y E S  : Okay .

But10 MS I ALWARD :

C O M .  M A Y E S  :

12 unless these

So for all intents and purposes,

unless the changes that were being made to

to these conditions were heard -- discussed in the13 t h e

1 4 and I'll ask the chairman and -- and counsel

15 but unless they were

16

17

18

19

20

hearing

for the applicant this question

unless all of these changes that were being discussed by

e-mail were discussed in the hearing, it's possible that

some of the changes would have occurred outside the

purview of the public?

ms. ALWARD : Chairman , Commissioner , you' ll

21 the parties and the chairman

22

you'll have to ask the

that specific question. Some of those matters were

23 d i s c u s s e d  a t  t h e  c o u r s e  o f  t h e  h e a r i n g .

24 COM U IVIAYES : Okay . A t a t  w h a t  p a i n t S O

25 at what point -- and again, I'm going to ask this question
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2 o f  - -  o f  c o u n s e l  f o r  t h e  a p p l i c a n t .

3

4

I think -- they probably ought to just come to

the table, because this is going to be an extensive

5 d iscuss ion,  Mr .  Modes .

6 At  wha t  po in t :  f o r  - -  a t  wha t  po in t  was  s ta f f

made aware o f  - -  o f  t h e  ex i s t en c e  o f  t h e s e  e - m a i l s ?7

8

9

I mean, because -~ because Sta f f  was --  was

copied on some of them.

10

11

So at what po int;  d id  Sta f f  become

concerned  about  them and  dec ide to  b r ing  them to  l ight?

F i r s t  o f  a l l ,  I  w a n t e d  t o  n o t eMS I ALWARD :

12 t ha t  t he  CEC  cond i t i on  tha t  S ta f f  was  p r opos ing  in  e -ma i l s

13

14

between  the  Sta f f  and  the  app l i can t  were  no t  cop ied ,  a t

leas t  by - -  by me,  to  the cha irman and  the commit tee

15 members I

16 i t  w a s n ' t  t h e

17

18

19

So  i f  t h a t  o c cu r r ed , i t

way staff would have approached the discussion of CECs

with  ano ther  pa r ty .

Why did we feel the e-mails needed to be

20 f i l e d ?

21

22

23

24

I th ink  we s tepped  back a f ter  the open meet ing

l a w  v i o l a t i o n s ,  a nd  t he  a p p a r en t  i n a b i l i t y  o f  t h e  c ha i r ma n

to  unders tand  the concerns  tha t  we were ra is ing  in  a  way

that  we thought  cou ld  cor rec t  them in  p rospect ive cases  .

And so the cha irman and, say ,  an  - -  an  a t to rney25
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2

3

f o r  t h e  s t a f f  ma y  n o t  h a v e  c o mp l e t e l y  c o i n c i d e n t

i n t e r e s t s ,  b u t  t h e y  s h o u l d  h a v e  b e e n  t h a t  w a y .

4 And  so  we  wan ted  t o  g i ve  you ,  t he  Commi ss i on ,

And when we stepped back and5 t h e  b e s t  r e c o r d  we  c o u l d .

6 l o o k e d  a t  t h e  e - m a i l s  i n  t h i s  c a s e  i n  S o l a n a  a n d  i n  a  c a s e

7

8

9

t : h a t ' s  g o i n g  t o  c o me  b e f o r e  y o u  l a t e r ,  w e  t h o u g h t  t h a t  t h e

s h e e r  v o l u me  wa s  s u c h  t h a t  i t  wa s  . . . -  i t  wa s  i mp o r t a n t  t o

b r i n g  t h e  m a t t e r  t o  y o u r  a t t e n t i o n .

10 The the problem that that occurs o r s

11

12

13

that became apparent to me at the ratification proceeding

was that although they seemed to be within the

(indiscernible) of the chairman of the committee, the

14 committee members also felt or expressed opinions, i n

15 s o me  i n s t a n c e s ,  o f o f  e i t h e r  c o n f u s i o n  o r  d i s a g r e e me n t

16 with some of the the the  i rregulari t ies  that  Staf f

17 counsel have :Ldenti fled .

18 And I I  t h i n k  i t ' s  i m p o r t a n t  t h a t  t h e

19 c o mmi t t e e  me mb e r s  u n d e r s t a n d  t h a t  s t a f f  i s  n o t  t r y i n g  t o

20 ma k e  a l l e g a t i o n s  t h a t t h a t  i mp a c t  a n y  o f  t h e  c o mmi t t e e

21 m e m b e r ' s  i n t e g r i t y  o r  d e d i c a t i o n  t o to this process.

22

23

24

25

After almost 25 years of working with various

committees, I can say, without qualification, this is one

of the hardest working committees in state government, and

they do an important task, as this Commission does .
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2 O n c e  t h e s e  - -  t h e s e  p o w e r  p l a n t s  a n d

t r a n s m i s s i o n  l i n e s  a r e  s i t e d , I  s o m e t i m e s  t h i n k  t h a t  t h e3

4

5

6

7

impact of our decisions here, and the committee's

decisions, aren't fully understood.

One of the things that we do here in siring is

to forever change the landscape and the environment of

this state with these transmission lines and power8

9 plants .

10

1 2

13

14

And from that perspective, every -- every step

we take, from my point of view, needs to be transparent to

the public. And that' s because the siring statutes do

impact just about every citizen, every environmental

issue, that the State considers when we make these very

difficult decisions.15

16 COM I IVIAYES : I appreciate the -- the

17 statement . A n d  - -  a n d  I  a g r e e .

18

19

20

You know, I did see the transcript and -- and

the exchange, a couple of the exchanges that occurred with

committee members who thought that somehow the integrity

of the committee and -- and the chairman was being21

22 chal lenged . I think that's not the case .

23 B u t but we these are multimillion dollars

24 And one of them is i s  c r i t i c a l  t o  t h e

25

projects.

state's largest utilities efforts to meet our renewable

1
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2

3

4

5

6

And again, it's one thing for -- let's be clear

h e r e ,  t o o ~ i t ' s  o n e  t h i n g  I  t h i n k  f o r  t h e  l a w y e r s  t o

e - ma i l each o t h e r  b a c k  a n d  f o r t h ,  b e c a u s e  t h a t  h a p p e n s  i n

l i t i g a t i o n  a l l  t h e  t i m e  - -  a n d  I  s a i d  t h i s  i n  t h e  l i n e

s i r i n g  c o m m i t t e e  t h a t  I  s a t  o n .

7 I t ' s  a n o t h e r  t h i n g  t o  c o p y  t h e  c o m m i t t e e

and the cha i rman .8 and

9

members and Yo u  g u ys  ca n  - -

t h e  l a wy e r s  c a n  t a l k  b a c k  a n d  f o r t h  a s  mu c h  a s  t h e y  wa n t

a b o u t  i s su e s10 and that happens all the time in

11 litigation.

12

13

B u t  w h e n  y o u  s t a r t  i n v o l v i n g  t h e  - ~  t h e

c o mmi t t e e  me mb e r s ,  t h e n  t : h a t ' s  wh e r e  t h e  v i o l a t i o n ,  i n  my

14 And we'11 l e t ' s  h a v e  t h a t  d i s c u s s i o n ,

15

16

17

o p i n i o n ,  o c c u r s .

b e c a u s e  I  t h i n k  i t ' s  g o i n g  t o  b e  f  f a s c i n a t i n g  t o  h e a r  t h e

l e g a l  a r g u m e n t s  t h a t  i t ' s  n o t  a  v i o l a t i o n  w h e n  y o u ' r e

t a l k i n g  a b o u t  t h e  me r i t s  o f  t h e  c a s e  a n d  t h e n  s e n d i n g

18 those e-mails to the committee

19 An d  t h e n  t h e se  e - ma i l s  wo u l d  h a ve  n e ve r  co me  t o

20

21

22

23

l i g h t ,  b u t  f o r  t h e  S t a f f  r e q u e s t  - -  r e q u e s t i n g  t h i s

p roceed i ng .

Thank you.

CHMN. GLEASON : Okay' . Commiss ioner  Pierce

24 C o mmi s s i o n  P i e r c e  - -  e xc u s e  me  ( i n d i s c e r n i b l e )

25 COM. PIERCE: Thank you. I -- it:'s great to

ARIZONA REPORTING SERVICE, INC. www.az-reporting.com
Court Reporting & Videoconferencing Center

(602) 274-9944
Phoenix, AZ



Coolidge Power Corp.
L-00000HH-08-0422-00141

12/5/2008
so I Item U-3

125

1 THIS TEXT WAS TRANSCRIBED FROM AN AUDIO RECORDING

2 to believe that it's the chairman

3 MR. IVIOYES : The -- the

4 COM l MAYES : or somebody else . Maybe

5 maybe some I don't know, you know, what happened .

6

7

8

9

10

11

12

13

But that's not the way this process goes.

That's not the process that this commission has

established, and it's certainly not the process that

Chairman Woodall carried out for many years. .

And from my standpoint, this is going to have

to stop, the e-mailing stops, the secret condition writing

stops, and the lack of transparency stops, or I don't vote

for any more CECs coming out of this committee.

14 Thank you, Mr. Chairman .

CHIVIN. GLEASON :15 Okay. We're going to recess

for an hour to -- that's 20 minutes till 2:00, I guess by16

17

18

that -- by that clock on the wall .

(Recess taken.)

19 Okay.

till, and we'll come the back to -- come back to order.

CHMN. GLEASON : It looks like it:'s 20

20

21

22

And I gather that Commissioner Mayes is

the pressure is off?

23 COM. MAYES: Yeah, you bet .

Well Mr. Pierce?24 CHIVIN. GLEASON : I

25 COM. PIERCE: Thank you.
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GfnGctober 3, 2008, Chairman Formanrvplicd: . -
Han.
mmmfuyuurmspunsemmenmmeendunnmuns.vuuaunmuunuwassuucuwaMvulvlrdvnirhsrubeul
38454l'ld\l i l0\ld' nnnd\lul\shlhldudll1tm 1=vl¢w1n¢n.:u1lrz
umuagumlluemlmluaafhr¢\rr\Gnu1wuardn\vtwh»-il
nuns.
l3manlp§fbm1adihm1m1u3n.ll1hlh9p'lgl¢1:

Ull \lUnul19#\lmnpalllsnlnngr tunflxrlnn8\lmllII\dld3ludu¢1gpual'nglilg
melaumlnawwwuuuuuatunguunanamewm:mulunaernannrplsrvlnourarzbeleuaawulaba
~1mmu.H=mm languunenamemeuuuurvmuuumepvqacnummnqpnurwaslaunuw
hnuznqrlllnma
dlamniunlwausnnngnmi , .
H1nt|uqurunenrtlmdlwurhw1drq»1T1hmu\endpruamrrnheln|Bdl|Ull mnl.lHu|ioQMnn&httm
rummuu-lnm¢.uulyanapplnunnlnl;mvlnuub='umar.muumnu¢nmunauezuaeaneunnxu

ddin¢d8'Inleur9U@r[dllU!-Hllllli¥l1uL#l$00wl*\1III°l\l=fll*!l"u\¢
uweev er Ml1umewmElnlElaunuluswuma

1.Talr =ll=l=lll=\»11lll1n»l1li Mmmdm an gdlagnpa=aHnn
UIFWBI' l a w n :

lunmdi l . nun: regnaungnru»1uglulaul=l=emuou1auupgIannntraueaponlun
ddasirlgsmiadinlmniun durmnrHH1q\mthl. l 1ll lronmllhdmge'H1at
Enmm\usme.Lunane4nma»f muxvsanniwlun

|4era=n,nneaawcu essmdng»a»dm|u»su|emayneuaseduoonlhe==l11=u°01t*€lilviedvi uh
eun lddup d l¢mhl lmniunNhrduwamll i lei lai lnu1pul i lmrnedII Im l l lMia1dwlrh
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EXHIBIT H



r

1 BEFORE THE ARIZONA POWER PLANT

AND TRANSMISSION LINE SITING COMM1TTEE

DOCKET no. L-00000D-08-0330-00138

CASE no. 138

3

4

5

6

7

8

9

10

2

IN THE MATTER OF THE APPLICATION OF
ARIZONA PUBLIC SERVICE COMPANY, IN
CONFORMANCE WITH nm
REQUIREMENTS OF ARIZONA REVISED
ST,ATUEg3§40-36o, er5eq_,FOR A
CERTIFIC TE OF BNVMONMBNTAL
COIMPATIBILITY AUTHORIZING THB TS-5
TO TS-9 500/230 kV TRANSIVIISSIONLINE
PROJECT, WHICH ORIGINATES AT THE
FUTURE TS~5 SUBSTATION, LQCATED IN
THE WEST HALF OF SEGTION 29,
TOWNSHIP 4 NQRTH, RANGE 4 WEST AND
TERMINATES AT THB FUTURE TS-9
SUBSTATIUN, LUCATED IN SECTION 33,
TOWNSHIP 6 NORTH, RANGE 1 EAST, IN
MARICOPA COUNTY, ARIZONA.

NOTICE OF FILING E-MAJLS TO
SUPPLEMENT THE RECORD

I l

12

13 Arizona Corporation Cornrnission ("Comrhission") Utilities Division Safe ("Sta£l'T) hereby

14 provides notice °f511H8 certairie-mail cornrnunicatioras between and annorrgparties and members of

15 the Arizona Power Plarrt and Lirnae Siring Committee ("Committee*). In the courseof proceedings in

16 the above-captioned 1I18fU=1': e-mail comrnunicaion has beers used extensively to eurpedite the

17 processing ofpmeeeduml issues. Likewise,e-nnailbeencmploycdto rapidly disseminate documents

18 to parties 'mWMom8nee with procedural orders. In addition, potentially substantive e-ntrlailshave

19 alrsobeearexchanmgedinwhichtheCommitteernetnnbeareweneincludedaswcllasparticstotbeahove-

20 eapdoned matter. All of these comrnrmications should be part of the record in this matter

21 Staff believes that, in Erda for the public to halve confidence that the reoorrd being developed

22 at the publicly held proceedings is complde and free of the concern that parallel proceedings are

23 occurring outside of the publicsorutiny, it would he apmopIiaie-to provide in thedocketcopies of dl

24 e-nnails that have been distributed between parties and members of the Committee; F\nrther,, Staff

25 requests that any future e4mai1s 'chat are transmitted to both parties and Committee member(s) be

26 filed in the docket by the sending party Er the chairman of the Committee.

27 are

28 I l I

i
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\

44 44v

Charles H. Heirs
Ayes fa Vghfg
Janet Wagner .
Attomew, Legal Division
Arizona Corporation Commission
1200 West Washilnlgton Street
Phoenix, Arizona 85007
(602)542-3402

1 The printouts of entail eommunicadons included in this notice ofiiling are provided under

2 three separate acttachlunents.' Attachment A is the complete set of e-mails in StasH's possession,

3 including those that are not reasonably considered substantive, that include both parties and

4 Ccinnsittee member(s) amens recipients. Anscnmenin stains a selection efernails awlppearlm

5 be substantive innattltleandthatillusttaic how-procedtnél communicationsnaalyinaadvertently straw

6 into substantive matters. Finally* Attachunncnt C provides copies of a seti88 of e-:mails that have

7 already been discussed generally duuingthese proceedings.

8 The e-'mails provided in Attachmaciit Calidness certain proposed conditions and contains an

9 aclmowledglment that such discussions would be docketed. On October 31, 2008, this e-mail was

10 docketed by the Chairmen of the Committee; that filing,however, does not include the distribution

l l list for that e-mail. Attachment C therefore includes. that distribution- list in order to complete the

12 record.

13 In order to complete the record and to provide a full context for the discussions that have

14 cccwned duringthe noticed proceedings, Staffprovidesthese e-ndails sothattheynnnybcincludedas

1'5 part of the record herein. Staff also respwtfblly requests thlau. any additional e-:mails between any

16 partyandany Committeemember(s) not included;inAttaclm:lentAtcthis plcadingbe tiled with the

17 docket in this lnitlcr and that dl future e-mails bctwceuu panties and Committee member(s) be

18 docketed as well.

19 RESPECTFULLY SUBMITTED this j g * day ofNo=ve1unLbe1r,2008.

20

21

22

23

24

25

26

27
1 Staff notes-that, in order to pireseint the sequence cl' e-mails received and responses provided by other individuals,

seven of the e-mails produced wren the Attlwhnicllts Qduplicltcd in later email responses.28
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1 O ` and twenty-fx (25)
wows of the finegoingvetiled this

2 1.3. day ofNovember, 2008 with:

3

4

Docket Control
Arizona Corppradion Commissiml
1200 West WH8l1iIl8f°I1 Street
Ph0=ni1¢. Arizona85007

5.

Co' Lesof the foregoing
6 malory/e-noailed this 13* day of

November. 2008 to:
7

8

9

1 0

Lalwirenoe Robertson Jr.
2247 East Frontree Rd.,Suite l
P.O. Box 1448
Tvh6c, Arizona 85646-0001
Counsel for lnrtervenor Diamond Ventures
tubacLawver@aol.com

11

John Foreman,
Arizona Power Flannrt and
Trailsmissioo Line Sitting Committee
Ofiioe of the Attorney General
1275 West Washington Street
Phoesnixg, Arizona 85007
iohn.forennam@aza2.lzov
susan.e1}is@azalz.2on

12

13

14

Meghan Gravel
Pinnacle West Capital Corporation
P.O. Box 53999,Mail Staten 8602
Phoenix, Arizona85072-3999
meeghlan.¢u'8be1@pinnaclefwest.bom

'Steve Burg
Chief Assistant City Attorney
go of Peoria

. cc of this City Atiomey
8401 West.Monroe Street
Peoria, Arizona 85M5
'Counsel for City ofPeol'ia, Arizona
steve.burlz@peoriaaz.szov

15

16

17

Robert n. Pizomo
Beus Gilbert, PLLC
4s00 North SGotisdale Rd., Slule 6000
Scottsdale, Arizona 85251-7630
1'piznmo@befusdlbert.com

18

Edwiilrd W. Dietrich
Senior Project Mau raga
Real Bstiwté Division Planning Section
Arizona State Lwnld Departnnernt
1616 West Adam sum
Phoenix, Arizona 85007
gdigluli¢h@1glnd_az_gov

19

20

.21

22

Court S. Rich
Ryan Hurley .
Rose Law Group, PC
6613 North Scottsdale Rd., Suite 200
Scottsdale, AIlizoIl8. 852504-0001
Counsel for Intervenor Lake Pleasant 5000,
LLC
crich@1'ose1aw2roup.com
rhurlev@roselaw2roup.corn

23

24

James T..Braselton
Gary L. Birnbaum
Marisol Weeks Mclnt*yre& Friedlander, PA
2901 North Central Avenue, Suite 200
Pro¢nix, A.rizor»a.85012-2705
Counsel for Intervenor Surprise Granud Vista
JV I, LLC and Counsel for Sunhaven Property
Owners
iames.brase1ton@mwm£com
sz8rv.birnbaum@mwm£Gom

26

Scott McCoy
Earl  Curley MM PC
3101 North Cenird Avenue, Suite 1000
Phoenix, Arizona 85012-2654
Counsel for Intervenor Elliot Holmes, Inc.
smooov@eollaw.com

25 Thomas H. Campbell
Albert A.QkBIl
40 North Ceqtrd Avenue
Phoenix, Arizona 85007
Counsel for.Applicaml, APS
tcaJ:t1pBel1¢i81)klaw.com

28 aacken@.lrfaw.com

27
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1

2

3

4

Andrew Moore
Earl Cut Legarde PC
3101 n83 Central Avram, Suite 1000
P11°°ui1=<, Arizona 85012-26%
Cmmsel for Intervene WoodsideHonnaesof
Arizona, Inc.
amooi'e@ec1law.nom

Christha S: Weaker
Holm right I-Ide & Hayek, PLC
10201 South 51 S1lw4 Suite 285
Pfhoexnili, Arizona 85044
cw¢1ke1r@h1ohnwn°lzh't.oom

5

6

7

8

9

lo

Joseph A. Drazek
Mic Elle De Blast
Roger K. Fenland
Quarles Brady
One Renaissance Square
Two North Central Avenue
Phoenix, Arizona85004-2391
Counsel for Intervenor Vistanda, LLC
idrazek@auaI1es.eom
mdeb1asi@quarles.com
rflerland@q_uar1es.com

John Paladins
Dustin C. Jones
988141 & Bosco, PA
2525 East CamelbackRd.,Thlilrd Floor
Phoenix, Arizona85016
Counsel for Imelrvenor Anderson Land
Developlament, Inc
imn@t law.com
dci@tblaw.com.

11

12

13

Michael D. Bailey
City of Surprise Attcmey's Office
12425 West Bell Road
Surprise, Arizona 85374 _
Counsel for Intervenor City of Surpnsv
rnichael;bai1ev@s11rmiseaz.com '

Jeanine GUY
Town.M8nager
Town of Buckeye-
1101 East Ash Avenue
Buckeye, Arizona 85326
Intezvennr Town of Buckeye
izuv@buckewz.2ov

14

15

16

17

ChadR.Kafka
Fredrick B. Davidson
The Davidson Law Firm, PC
8701 East Vista Bonita Dive, Suxte 220
P.O. Box 27500
Scottsdale, Ariznna 85255
Counsel for Quintero Association
fed@davidson1aw.net
crk@davidsonlaw.net

18

Jay Moyer
Steve Were
Modes,Sellers, ba Sims .
1850 North Central Avenue, Suite 1100
Phoenix, Arizona 85004
Ciounsel for Vistaneia HCA's
svlzene@,lawms.eom
iimove=s@lawwnns,com

19

20

21

Mark A. Nadean
Shane D. Gosdis
DLA Piper US LLP
2415 East CamelbackRd.,Suite 700
Phoenix, Ai'izdna 85016-4246
Counsel for 10,000 West, LLC
mark.nadeau@d,1apiper.con:1.
shane.zosdis@xi1apiner.com

22

Scott s. Wakefield
Ridenour, I-Iienton, Kelhoffer & Lewis, PLLC
201 North Central AveNue, Suite 3300
Phoenix, Arizona 85004-1052
Counsel for DLGC II and Lake Pleasant
Group
sswaketie1d@,rhhlklaw.com

23

24

Copies of the foregoing
malled this24"' day of
October,2008 to:

25

Garry D. Hays
Lalvv Office °;h,G;8# D.Hayes,P C
1702 East I-Ii Avenue, Sm'te 400
Phoenix, Arizona 85016
Counsegl. for Arizona Stains Land Dcplwgrtment
ahavs@l1zwv3zdh.com .

Mike Biesemeyer
3076 East Blue Ridge Place
Chandler, Arizona 85249

-26 1

27

28
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Art Othon
Offiee- of the Axtonnley
8401 West Mcmuoe Street
Peoria,  Arizona 85345

I

2

3

4

5

6

7

8

9

Charles W. and Sharia Civet  (Reactors)
42265  Nor t h  O l d  M i ne  Rd .
Cave Creek,  Ar i zona 85331-2806
I n t e rveno r  011  beha l f  o f  D LG C  I I  and  Lake
Pleasant GI lol lp

10

11

12

13

14

15

1 6

17

18

19

2 0

21

22

23

`24

25

26

27

28
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EXHIBIT I



From:
Sent:
To:

Nadeau, Mark
Tuesday, September 02, 2008 12:20 PM
John Foreman, TubacLawyer@aol.com, chains@azcc.gov, jguy@buokeyeaz.gov,
crk@davidsonlaw.net, Gosdis, Shane, Watson, Susan, amoore@ecHaw.com,
smccoy@ecllaw.com, cwelker@holmwright.com, hharpest@ho!mwright.com,
ghays@lawgdh.com, jimoyes@Iawms.com, swene@Iawms.com, Albert Acken,
gary.birnbaum@mwmf.com, jim.braselton@mwmf.com, steve.burg@peoriaaz.gov,
jdrazek@quarles.com, mdeblasi@quarles.com, rferland@quarles.com,
sswakefield@rhhklaw.com, chrich@roselawgroup.com, rhurley@roselawgroup.com,
michael.bailey@surpriseaz.com, dcj@tblaw.com, jmp@tblaw.com
Tom Campbell
RE: FW: #138 POSITION CHART SS

Cc:
Subject:

Chairman Foreman: We applaud your efforts at getting the parties to talk. Even so,
do wish to make the point that 10,000 West does not concede the "need" for this power
line. To the contrary, as we know you appreciate and will consider, there are a number
of constituents here that believe it is a very expensive redundancy which is not justified
by the testimony thus far submitted. We will not argue it further here, but simply
wanted the record to reflect our belief the Committee should continue its inquiry as to
the need for such a line.

we

Respectfully,

Mark A. Nadean
Par tier

DLA Piper US LLP
2415 East Camelback Road, Suite
Phoenix, Arizona 85016-4245

700

480.606.5110 T
480.606.5510 F
602.908.8820 M
Mark . Nadeaufédlapiper . com

www . dlapiper . com

-Original Message-
From: John Foreman [mailto:John.Foreman@azag.gov]
Sent: Tuesday, September 02, 2008 10:15 AM
To: TubacLawyer@aol.com; chains@azcc.gov; jguy@buckeyeaz.gov; crk@davidsonlaw.net;
Mark; Gosdis, Shane; Watson, Susan; amoore@ecllaw.com; smecoy@ecllaw.com;
cwelker@holmwright.com; hharpest@holmwright.com; ghays@lawgdh.com; jimoyes@lawms.com;
swene@lawms.com; Albert Acker; gary.birnbaum@mwmf.com; jim.braselton@mwmf.com;
steve.burg@peoriaaz.gov; jdrazek@quarles.com; mdeblasi@quarles.com; rferland@quarles.com;
sswakefield@rhhklaw.com; chrich@roselawgroup.com; rhurley@roselawgroup.com;
michael.bailey@surpriseaz.com; dcj@tblaw.com; jmp@tblaw.com
Cc: Tom Campbell
Subject: Re: FW: #138 POSITION CHART SS

Nadeau,

Counsel for the Applicant has made a number of good points in discussing
the possibilities of settlement. I have spent the last week trying to
come.up with a plan for a meaningful settlement process. So let me try
to set some parameters for settlement discussions:
1. Any "settlement" in this matter would amount to agreement amongst
parties to compromise their positions to join a common position.
2. Any "settlement" would be taken into consideration by the Line
Siting Committee and presumably the Arizona Corporation Commission as
part of their decision making, but it would not limit their options.

a

1



3. Any decision by the Committee and the Commission must be based upon
a record that supports the conclusions reached by the Committee.
So what can a "settlement" process accomplish?
From listening to the opening statements and the public comment so far
to the application, it appears the major issues of concern deal with the
location of the corridor line, the corridor width, and visual impact of
the placement of the line. While the line siring statute explicitly
refers to "existing scenic areas," (A.R.S. 40-360.06(A)(5)), it does not
refer to economic loss due to changes in scenery. As I have previously
told you, it does not appear the choice of any option will meet with the
approval of all. It appears the Committee will be choosing the "least
bad" option. Under these circumstances the Committee and the Commission
might be very interested in having one or two (or three) options with
multiple parties supporting each option rather than eighteen different
positions on what it must choose. This is especially true when the basis
for the options involve scenery impact issues that are difficult to
objectively evaluate.
I have tried and tried to think of a way to deal with the absent party
problem and I have no solution. If the BLM, Maricopa County, or an
individual homeowner chooses not to take part in the process, we can
only make our decision based upon what is in the record.
What is clear to me is that a proceeding that has seventeen different
cross-examiners for each witness and eighteen different theories about
what should be done runs the risk of being too long and too disorganized
to serve anyone's interests. My hope is a "settlement process" can
encourage interests to coalesce and to make the record more
intelligible.
Timing any "settlement process" is also important. Certainly the
Applicant will need to present its case and I think the ACC Staff should
present its case. However, I do not want the parties to wait until after
the Staff case is complete to begin talking because that may be in late
October or November. I expect these discussions to take time. I do not
want to have to postpone returning to a partitioned hearing until after
the first of the year.
One final thought for those who might be thinking that a long drawn out
process is a good idea, please read A.R.S. § § 40-360.04(D) and
40-360.08(B) . In my Pre-hearing Procedural Order I asked if anyone
disagreed with my calculation that the time limit would run on December
28, 2008. No one did. The Commission needs at least 30-60 days to review
a record and they have said in another matter they would like all
decisions to be made this year ready for decision by December 15.
Who thinks we will be done by November l, if we continue at the present
pace? We need to "think outside the box" in this matter. I encourage
your creative suggestions.

John Foreman
Assistant Arizona Attorney General
Chair, Arizona Power Plant and Transmission Line Siting Committee
1275 W. Washington
Phoenix, AZ 85007
Tel: 602-542-7902
FAX: 602-542-4377
john.foreman@azag.gov

CONFIDENTIALITY NOTICE: This e-mail message, including any
attachments, is for the sole use of the intended recipient (s) and may
contain confidential and privileged information. Any unauthorized
review, use, disclosure or distribution is prohibited. If you are not
the intended recipient, please contact the sender by reply e-mail and
destroy all copies of the original message.

>>> "Acker, Albert" <AAcken@lrlaw.com> 8/29/2008 4:17 PM >>>

2



Chairman Foreman: •
Thank you for compiling the attached draft spreadsheet of par ties '
positions. Pursuant to your request, the Applicant confirms that
spreadsheet accurately reflects APS's position.

the

Thank you also for extending the opportunity to present our thoughts on
potential settlement processes. The Applicant understands the desire to
have the parties to engage in settlement discussions, and will
participate in good faith in any such discussions that the Committee
proposes. However, while settlement can be very effective in resolving
private disputes, settlement is a more limited tool in a siring case for
several reasons.

First, the Siting Committee and ACC must select a route from a public
interest perspective. The statute provides numerous factors for
consideration by the siring committee and Acc. Future land use, the
focus of most of the interveners in this case who would be the major
participants in any settlement discussion, is only one factor to be
considered Existing residential uses, biological, visual and cultural
impacts and other factors also play an important role.

Second, to be effective in proceedings of this type, a settlement
generally requires agreement by all interested parties. In this case,
not all interested parties are part of the proceeding. For instance, it
is difficult to envision a settlement along Route 74 if the largest
landowner, the BLM, and Maricopa County are not parties.

Third, settlement in line siring proceedings may be premature until a
more complete record has been created. The Applicant's environmental
case is yet to be presented, which provides APS's findings and
recommendations concerning environmental impacts in accordance with
§40-360.06. The interveners will then present their cases. At that
point, the Committee will then have a complete record as a basis for its
decision and the ACC's review. APS, and the other major utilities, have
been successful in siring lines and support the siring process which is
an open, complete process in which all interested parties can provide
information for the Committee and Commission's ultimate decision.

Despite these limitations, APS agrees that settlement can be useful in
a line siring case on certain issues. For instance, the width of a
corridor may be resolved if all the owners impacted by a particular
corridor are part of the settlement. If Surprise Grand Vista, ASLD and
APS can agree on a more narrow corridor within Segment 3, and Maricopa
County can agree to the placement of that corridor, then that issue may
be resolved. In addition, settlement among some of the parties on
particular segments or alternatives may shorten the proceeding if
multiple interveners settle their differences and present a consolidated
case. For instance, if all parties with an interest in Route 74 can
agree and present one case, it should expedite the proceedings.

Sincerely, Bert Acker

-Original Message-
From: John Foreman [mailtozJohn.Foreman@azag.gov]
Sent: Friday, August 22, 2008 3:14 PM
To: Lawrence Robertson; Charles Hairs; Janet Stone; Robert Pizorno;
Mark Nadeau; Charles & Sharia Cover; Scott McCoy; Edward Dietrich; Steve
Were; Griffin, Betty Jean; Campbell, Tom; Gary Birnbaum; Jim Braselton;
Steve Burg; Michelle De Blasi; Court Rich
Cc: Marta Hetzer; Susan Ellis
Subject: #138 POSITION CHART SS

#138 Parties,
I have attached a DRAFT spread sheet with the positions of the parties
that have responded so far to my request to state positions. I have
inferred the position of the Applicant and some of the other positions.

3



Therefore, I would like each party who is listed on it to review my
characterization and confirm that it accurately states your position or
notify me how I should change it.
For those who have not responded, please do.
I have also asked some for suggestions about potential mediators. I
extend that request to all. It is possible we may need more than one
mediator. I am considering both a global settlement process and a
trifurcated one split roughly along the lines of the Motion to Partition
the Hearing. If any of you have thoughts on that, please communicate
them to all of us.

s

John Foreman
Assistant Arizona Attorney General
Chair, Arizona Power Plant and Transmission Line Siring Committee
1275 W. Washington
Phoenix, AZ 85007
Tel: 602-542-7902
FAX: 602-542-4377
john.foreman@azag.gov

CONFIDENTIALITY NOTICE: This e-mail message, including any
attachments, is for the sole use of the intended recipient (s) and may
contain confidential and privileged information. Any unauthorized
review, use, disclosure or distribution is prohibited. If you are not
the intended recipient, please contact the sender by reply e-mail and
destroy all copies of the original message.

For more iNformation about
www.lewisandroca.com.
Phoenix (602) 262-5311
Tucson (520) 622-2090
Las Vegas (702) 949-8200
Reno (775) 823-2900
Minden (775) 586-9500
Albuquerque (505) 764-5400

Lewis and Rosa LLP, please go to

This message is intended only for the use of the individual or entity
to which it is addressed. If the reader of this message is not the
intended recipient, or the employee or agent responsible for delivering
the message to the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this message is strictly
prohibited. If you have received this communication in error, please
notify us immediately by replying to the sender of this E-Mail by return
E-mail or by telephone.

In accordance with Internal Revenue Service Circular 230, we advise
that if this email contains any tax advice, such tax advice was not
intended or written to be used, and it cannot be used, by any taxpayer
for the purpose of avoiding penalties that may be imposed on the
taxpayer.

you
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EXHIBIT J



From:Tuba<:Lawyer@aol.oom [mailto:Tubaaawyer@aoI.com]
sent: Wednesday, August 06, 20089:40 AM
Tn: John.Foreman@azag.gov ,
Cc: Cl-lalhs@aZcc.gov; mark.nadeau@dlapiper,com; Steve.Burg@peoriaaz.gov; mdeblasl@quarles.com;
michael.bailey@surpriseaz.com; JIMoyes@LAWMS.COM; SWakelield@azruco.gov; SWene@lAWMS.COM;
CRich.@roselawgroup.com; smocoy@ecllaw.com; ghays@lawgdh.com; jim.bmselton@mwmf.com; Ad<en, Albert;
Meghan.Gtabel@pinnaderw$t.com; MichaeI.Dewitt@aps.com; Campbell, Tom
Subject: Re: APS TS5-TS9 Route tour

Tom

Larry.

The yellow line of the map indloates the actual route that we will be driving. As you will see, it does include SR 74 in front of
your diena property.

lo reuse
as

Char wan Foreman,

Page 1 off

Haberman, Marjorie

From'

Sent:

To:

Go:

Campbell, Tom

Thursday. August 07, 20084:42 PM

'Tubad-awyer@aoLcom', John.Foremah@azag.gov

CHains@1azcc.gow rnark.nadeau@dlapiper.com; Steve.Burg@peoriaaz.gov; mdeblasi@quarles.com;
michael.bailey@surpriaeaz.com; JIMoyes@LAWMS.COM; SWakefield@azruco.gov; SWene@LAWMS.COM;
CRich@roselawgroup.com; smccoy@edlaw.com; ghays@Iawgdh.oom; jim.braselton@mwmf.com; Acken, Albert;
Meghan.Grabel@pinnacIe~vest.oom; MichaeLDewitt@aps.com

Subject: RE: APS TS5-TS9 Route tour

13,845 848, 89

l

WWWWW uJ1[;..~ f jell
4

This email is in response to-the proposed Route Tour suggested by Tom Campbell in his email to you of yesterday.

As I indicated in the Request For Leave To intervene tiled upon behalf Of Diamond Ventures .in Siring Case No. 138, Diamond
Ventures currently anticipates collaborating with at least two (2) other parties in presenting an evidentiary case which will
propose a specific transmission line route north of SR 74 in the area encompassed by Arizona Public Service Company's
("APS") Alternative Route 3. Those two (2) other parties are the city of Peoria and Vistancla.

4 , , . te- "' r~ .. Mr. Campbell, it is unclear
-to whether APS is proposing that the Route Tour include driving along SR 74 in the area encompassed by Alternative Route
In that regard, in discussing Stop 7, the description provided by Mr. Campbell indicates that Stop 73.

"...is also the point of origin for Aitemative Route 3. Altematiw Route 3 would follow SR 74 east from this point."

However, therejls no indication as to whether the proposed Route Tour induces driving SR 74 in an easterly direction from
Stop 7 Te the easterly end point of Ape' Alternative Route 3. .

Against the above background, Diamond Ventures would like to suggest for your consideration that the Route Tour include

Members of the Siring Committee to personally observe the topography and vegetation north of SR 74, which they would then
driving alohg SR 74 in the area encompassed by Alternative Route 3. Inclusion of this portion of SR 74 would allow the

have as background M connection with their consideration of the transmission route north Of SR 74 which will be proposed by
the city of Peoria. Vistancia and Diamond Ventures in the forthcoming hearings Rh Siring Case No. 138.

Thank you in advance for your consideration of this request.

Land Robertson

In a message dated 8/6/2008 3:27:26 PM US Mountain Standard Time, TCampbel@lr!aw.com writes:

12/8/2008
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Chairman Foreman,

The applicant has scheduled a meet and confer with intervenor counsel for August 11 at 10:30 in our office pursuant
to paragraph 5 of your procedural order. We will report to you on the results of our meeting at the 1:30 procedural
conference that afternoon. .

Attached Is a proposed route tour including a .map and a proposed tour protocol for the APS Tbs-Tse project.

Intervenor counsel, for those who cannot attend the meet and confer in person, the call-in number is 1-868-496-2887.
The bridge code is 5723#.

Tom Campbell

LookiNg for a car that's sporty, fun and fits In your budget? Read reviews on AOL Autos.

'12/8/2.908


