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21 On October 22, 2008 Administrative Law Judge Stem ordered that the hearing

22 begin on February 2, 2009. He also ordered to the parties to "exchange ... copies of their

23 Exhibits by January 2, 2009".1 The Division listed, but did not exchange, an "Analysis of

24 Investment Funds" prepared by designated expert Gary Menga1.2
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Respondents .

1 This was extended by stipulation to January 9, 2009.
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1 Wide the hearing is set to begin in 2 business days, the Division still has not

2 produced the Analysis, nor has it produced Mr. Mental's case files as required This

3 failure to comply with the Order and applicable law has unduly prejudiced Respondents .

4 Therefore, Respondents move to continue the hearing for 60 days after the Division

BUCKLEY KING LPA

By:
Michael Salado, ljlsq

2020 N. Cent1aTAvenue. Suite 1120
Phoenix, AZ 85004
Attorneys for Respondents

ORIGINAL and 13 copies filed with:

Docket Control
Arizona Corporation Commission
1200 W. Washington
Phoenix, AZ 85007

and copies e-mailed and delivered to:

Hon. Marc Stem
Hearing Division
Arizona Corporation Commission
1200 W. Washington
Phoenix, AZ 85007

Phuong (Paul) Huynh
Securities Division Arizona Corporation Commission
1300 W. Washington, Third Floor
Phoenix, AZ 85007

5 produces the Analysis and Files.

6 DATED this 29th day of January, 2009.
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3 Slade v. Schneider, 212 Ariz. 176, 180-181, 129 P.3d 465, 469-470 (App. Div. 1 2006),
attached as Exhibit B.
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capable of repetition yet evading review.

QS Appeal and Error 30 €>=>781(1)
Court of Appeals of Arizona, Division 1, Department

c .
Duane SLADE and Jennifer Slade, husband and wife,
Guy Andrew Williams and Lisa Williams, husband

and wife, Petitioners,
v.

The Honorable Barry C. SCHNEIDER, Judge of the
Superior Court of the State of Arizona, in and for the

County of Maricopa, Respondent Judge,
Arizona Corporation Commission, Real Party in In-

terest.
No. 1 CA-SA 05-0129.

8 Appeal and Error
30XIII Dismissal, Withdrawal, or Abandonment

30k779Grounds for Dismissal
30k78l Want of Actual Controversy

30k78l(1) k. In General. Most Cited

Feb. 28, 2006.

Cases
Although issue whether the Corporation Commission
could withhold as privileged certain information
sought by couples charged with securities fraud was
moot, Court of Appeals would hear case, since the
issue presented was likely to recur in present litiga-
tion and in future cases in which the Commission
relies on the Confidentiality Statute to withhold rele-
vant, non-privileged information and documents.
A.R.S. 5 44-2()42(A)_

Background: The Corporation Commission filed
complaints against two couples alleging securities
fraud. The Maricopa County Superior Court, No. CV
2005-005484,Barrv C. Schneider, J., denied couples'
motion to disclose certain information, finding it was
protected by confidentiality statute. The couples tiled
petition for special action.

Ill Courts 106 €>=»'207.1

106 Courts
l06vI Courts of Appellate Jurisdiction

l06VI(A) Grounds of Jurisdiction in General
l06k207 Issuance of Prerogative or Reme-

dial Writs

Holdings: The Court of Appeals, Orozco, J., held
that:
(L) commission waived protections by designating its
investigator as a testifying expert, and
Q) by making the confidential information a matter
of public record when it filed the information with its
complaint.

l06k207.l k. In General. Most Cited
Cases
Court of Appeals has discretion to either accept or
deny special action jurisdiction.

Vacatedin part. Lil Courts 106 € z07.1

West Headnotes 106 Courts

[ll Appeal and Error 30 <» 781(1)
l06V[ Courts of Appellate Jurisdiction

106VI(A) Grounds of Jurisdiction in General
l06k207 Issuance of Prerogative or Reme-

dial Writs§_Q Appeal and Error
30XIIIDismissal, Withdrawal, or Abandonment

30k779Grounds for Dismissal
30k78l Want of Actual Controversy

30k781(1) k. In General. Most Cited

l06k207.1 k. In General. Most Cited

Cases
Although generally, Court of Appeals will not con-
sider moot questions, it will consider moot questions
if the issues are of great public importance or are

Cases
Court of Appeals would accept special action juris-
diction to decide whether Corporation Commission
could withhold as privileged certain information
sought by couples charged with securities fraud,
where the issues involved a question of whether in-
formation is privileged, where, although petitioners

©2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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arguably had a remedy by appeal, the trial court's
erroneous interpretation of the Confidentiality Statute
would substantially hamper their ability to discover
relevant and non-privileged information throughout
present litigation, and where the questions presented
required court to determine whether the work-product
immunity had been waived, a question of law, and
the meaning and scope of the Confidentiality Statute,
a question of law and first impression.

merits the Commission obtained during its investiga-
tion conducted by an accountant by designating the
accountant, its consulting expert, as a testifying ex-
pert, the accountant's entire case file was discover-
able to the extent that he obtained those materials in
the course of his investigation and they related to the
subject of his testimony. A.R.S. § 44-2042(A).

[§[ Witnesses 410 O=*219(1)

151 Appeal and Error 30 €r=>893(1)

Appeal and Error
30XVI Review

410 Witnesses
4loI I Competency

4loII(D) Confidential Relations and Privi-
Ieged Communications

4lok219 Waiver of Privilege
4lOk2l9(1) k. In General. Most Cited

30XVI(F) Trial De Novo
30k892 Trial De Novo

30k893 Cases Triable in Appellate
Court

30k893(1) k. In General. Most Cited

Cases
A privilege holder exclusively controls the selection
of its testifying experts, and may reinstate the privi-
lege by removing that designation before expert opin-
ion evidence is offered through production of a re-
port, responses to discovery, or expert testimony.

Cases
Interpreting the Corporation Commission Confidenti-
ality Statute is a question of law that is reviewed de
novo. A.R.S. 8 44-2042(A).

121 Pretrial Procedure 307A ©=3s
[Q Appeal and Error 30 € 893(1)

307A PretrialProcedure
Q Appeal and Error

30XVI Review
30xvI(Fl Trial De Novo

30k892 Trial De Novo
30k893 Cases Triable in Appellate

307AII Depositions and Discovery
307AII(A) Discovery in General

307Ak35 k. Work-Product Privilege. Most

Court
30k893m k. In General. Most Cited

Cited Cases
An investigator for the Corporation Commission did
not testify as an expert so as to waive the commis-
sion's work product-immunity by the submission of
his affidavit with commission's ex parte temporary
restraining order request.A.R.S. §44-2042(A).

Cases
Court of Appeals reviews de novo the question
whether a party has waived a privilege.

10 Witnesses 410 »219(1)
111 Witnesses 410 219(1)

410 Witnesses
41011Competency

410II(D) Confidential Relations and Privi-
leged Communications

4lok2l9 Waiver of Privilege
410k219M k. In General. Most Cited

410 Witnesses
41011Competency

410II(D) Confidential Relations and Privi-
leged Communications

4lok2l9 Waiver of Privilege
410k219m k. In General. Most Cited

Cases
The Corporation Commission, which filed com-
plaints for securities fraud against two couples,
waived the statutory confidentiality afforded to the
undisclosed investors' names, information and docu-

Cases
Where Corporation Commission, in filing its com-
plaint for securities fraud against two couples, in-
cluded its investigator's affidavit, the Commission
waived the protections of the Confidentiality Statute
by making a matter of public record all of the infor-

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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motion c onta ined in the affidavit. A.R.S. §  4 4 -
2042(A>.

also requested the t r ial  court  to prel iminari ly  enjoin
Petit ioners from committ ing securit ies fraud.

**466 Lewis and Rock LLP By L.  Keith Beauchamp,
Thomas A.  Gi lson,  Amy M.  Wi lk ins , Phoenix  At tor-
neys for Petitioners.
Arizona Corporat ionCommiss ion and Securi t ies  Di-
v is ion By Wendy L.  Coy, Jul ie A. Coleman, Phoenix,
Attorneys for Real party in Interest.

114 In support of i ts applicat ion for a TRO, the Com-
mission included the aff idavits of  i ts  accountant and
inves t igator ,  both employees  of  the Commiss ion's
Securit ies Div is ion (Div is ion).

*177 OPINION

11 5 According to the accountant 's  af f idav i t ,  he re-
viewed and analyzed business and bank records that
Pet i t ioners  and various banks prov ided to the Div i -
sion. He also attended various Commission case team
meet ings,  meet ings with other law enforcement  and
regulatory  agenc ies  and examinat ions  of  inves tors
under oath.  From these records  and meet ings ,  the
accountant  conc luded that  Pet i t ioners  v iolated Ari -
z o n a ' s  s e c u r i t i e s  l a ws  b y  * 1 7 8  * * 4 6 7  " [ m a k i n g]
[P]onzi-type ENL PAYMENTS To EXISTn~1G inves-
tors with new investors' funds for loans that are either
in defaul t  or bankruptcy." The accountant  also con-
c luded that  "[Pet i t ioners]  ha[d]  not  funded [or]  held,
in a separate account, a reserve in cash or assets in
any amount."

OROZ CO, Judge.
ii 1 Duane Slade and Guy Will iams (Petit ioners) chal-
lenge the trial court 's part ial denial of their Motion to
Compel the Arizona Corporat ion Commiss ion
(Commission) to disclose: (1) the identit ies of al l the
investors who had made specif ic al legat ions against
them, and (2) information and documents gathered in
the course of the Commission's investigat ion of their
al leged secur i t ies  v io lat ions .  The t r ia l  court  found
that  Arizona Rev ised Statutes  (A.R.S. ) sect ion 44-
2042.A (2003) (the Confidential i ty Statute) protected
f rom disc losure informat ion about  those inves tors
whom the Commission did not disc lose as test i fy ing
wi tnesses ,  even when the Commiss ion had des ig-
nated its consult ing expert as a testifying expert. The
issue presented is  whether the t r ia l  court  properly
determined that the information Petit ioners sought is
protected by the Confidentiality Statute.

F N I . A Ponzi  scheme is  " [a]  f raudulent  in-
ves tment  scheme in which money  cont r ib-
uted by later investors generates art i f ic ial ly
h igh  d i v idends  f o r  t he  or i gina l  i nv es t ors ,
whose example at t racts even larger invest-
ments . "  B lack 's  Law Dic t ionary  1180 (7th
ed. 1999). It is named for Charles Ponzi, who
in  t he 1920s  was  conv ic ted o f  f raudu lent
schemes conducted in Boston. Id

1]  2 We conc lude that  the Commiss ion waived the
protect ions that the Conf ident ial i ty  Statute provided
to names ,  documents  and in format ion i t  acqui red
during its investigations in two ways: (1) by designat-
ing a consult ing expert as a testifying expert, and (2)
by  mak ing the conf ident ia l  informat ion a mat ter  of
pub l i c  rec ord  when i t  f i l ed  t he  i n f ormat ion  wi t h  a
public t ribunal.

FACTS AND PROCEDURAL HISTORY

' l l  6 In the invest igator 's  af f idav i t ,  he explained his
dut ies  as  inc luding interv iewing v ic t ims,  wi tnesses
and suspects ,  examining ev idence,  managing case
f i les ,  preparing and sewing subpoenas,  other legal
documents and reports; and test ify ing in judicial pro-
ceedings.  The invest igator referred to specif ic  num-
bers  of  Mathon Fund and Mathon Fund I  inves tors
that  the Commiss ion had ident i f ied.  The inves t iga-
t o r ' s  a f f i dav i t  f u r t her  des c r i bed  i n f o rmat i on  f rom
these investors regarding Petit ioners' representations
to them, specif ic securit ies and financial transactions
involving the two funds and Petit ioners' fai lure to f i le
appropr iate paperwork  to secure loans .  Numerous
inves tors  a lso in formed the inves t igator  that  t hey
would not have invested had they known about some
of  Pet i t i oners '  ac t i v i t i es .  F ina l l y ,  t he inves t igator
avowed that Pet i t ioners admit ted cont inuing to raise

113 On Apri l  1,  2005,  the Commiss ion f i led a Com-
plaint  against Pet i t ioners and the ent i t ies they oper-
ated, alleging that they committed securit ies fraud in
connection with the offer or sale of securit ies through
two investment programs, Mathon Fund and Mathon
Fund I. The Commission asked the trial court to enter
an ex  par te temporary  res t ra in ing order  (TRO),  to
appoint a receiver to take control of Petit ioners' thirty
ent i t ies and to f reeze their assets.  The Commission

©2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



v \

129 P.3d 465
212 Ariz. 176, 129 P.3d 465, 472 Ariz. Adv. Rep. l l
(Cite as: 212 Ariz. 176, 129 p.3d 465)

Page 4

funds from investors and extending loans to borrow-
ers.

1[ 7 Alter determining good cause existed to believe
that Petitioners had violated Arizona's securities laws,
would continue doing so and used improper means to
obtain investor funds and assets, the trial court en-
tered the ex parte TRO and scheduled a preliminary
injection hearing.

infly, the trial court ordered the Commission to "dis-
close the notes of any interviews made by [the ac-
countant] concerning any investor thus far identified.
As other investors may be identified in the future, the
notes, if any as to such investors shall be disclosed
promptly." The court also ordered the investigator be
deposed but limited the deposition to: (1) the affida-
vit he submitted in support of the application for
TRO; and (2) questions regarding only those inves-
tors the Commission planned to question at the pre-
liminary injunction hearing.11 8 In preparing for the preliminary injunction hear-

ing, Petitioners requested the Commission to produce
all notes, memoranda or summaries the accountant
and investigator prepared relating to the issues, con-
clusions and assertions in their affidavits. Petitioners
also sought all documents related to the specific alle-
gations contained in the Commission's Complaint and
the investigator's affidavit and asked the Commission
to identify the specific investors who had made each
of the allegations. The Commission provided Peti-
tioners with some of the requested records and re-
served any rights, objections or privileges it had pur-
suant to statutes, attorney-client privilege, work-
product immunity, investigative privilege or the pri-
vacy interest of individuals.

1[ 12 This special action was filed. Shortly thereafter,
Petitioners deposed the investigator and the account-
ant, subject to the restrictions*l79 **468 the trial
court imposed. The Commission also provided Peti-
tioners with redacted memoranda summarizing inter-
views with the investors it planned to call at the pre-
liminary injunction hearing but did not produce any
memoranda or notes relating to any non-testifying
investors.

1[ 13 Before the scheduled preliminary injunction
hearing, the parties stipulated to convert the ex parte
TRO into a preliminary injunction, and the trial court
approved the stipulation and vacated the preliminary
injunction hearing.11 9 Petitioners filed a Motion to Compel the Com-

mission to produce the remaining records, including
the accountant's handwritten notes that he had taken
during the Commission's examination of witnesses
during its investigation, the identity of each individ-
ual investor referenced to the specific investors' alle-
gation contained in the affidavits and the investiga-
tor's entire case file. They also moved to depose the
investigator.

MOOTNESS

1] 10 The Commission responded that it lawfully
withheld the accountant's materials and investigator's
case tile because they were privileged or confidential
by statute. The Commission also contended that the
lead investigator should not be deposed because he
was a fact witness and the Commission had not des-
ignated him as an expert witness.

1] 14 The Commission argues that the sole issue Peti-
tioners raise is whether the trial court erred in limit-
ing access to information and documents to prepare
for the preliminary injunction hearing. It reasons that
because the trial court vacated the hearing alter the
parties stipulated to convert the restraining order into
a preliminary injunction, the prehearing discovery
dispute between the Commission and Petitioners is
moot. Petitioners, however, contend that "the trial
court's misinterpretation of the Confidentiality Statute
will continue to block their efforts to obtain relevant,
non-privileged discovery, and to defend themselves
at trial."

1] 11 Alter oral argument, the trial court determined
that once the accountant had been identified as an
expert, all communications to him, even those from
an attorney and protected by the work-product im-
munity, were discoverable. It also held that the Peti-
tioners could not discover the identities of those in-
vestors the Commission had not disclosed. Accord-

[Q 11 15 Generally, a court will not consider moot
questions. Lana v. Woodbury, 211 Ariz. 62. 65. 119.
116 P.3d 1222, 1225 (App.2005) (citing Fraternal
Order of Poliee Lodge 2 v. Phoenix Emplovee Rela-
tions Ba. 133 Ariz. 126, 127, 650 P.2d 428. 429
(1982)) A court, however, will consider moot ques-
tions if the issues are of great public importance or

©2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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are capable of repetition yet evading review. Ld The names of complainants and all information or
documents obtained by any officer, employee or
agent of the commission, including the shorthand
reporter or stenographer transcribing the reporter's
notes, in the course of any examination or investi-
gation are confidential unless the names, informa-
tion or documents are made a matter of public re-
cord.

[31] 16 Although the trial court vacated the prelimi-
nary injunction hearing, the issue presented is likely
to recur in this litigation and in future cases in which
the Commission relies on the Confidentiality Statute
to withhold relevant, non-privileged information and
documents. We therefore deny the Commission's
request to dismiss the Petition as moot.

JURISDICTION

**469 *l80 '" 20 Although Arizona Rule of Civil
Procedure (Rule) 26(b) allows Petitioners to obtain
relevant and non-privileged information and docu-
ments, the Confidentiality Statute, in essence, pro-
tects from disclosure the names of complainants, in-
formation and documents the Commission obtains
during any examination or investigation. The names
and information or documents are not discoverable,
unless they are "made a matter of public record" or
the Commission otherwise waives the Confidentiality
Statute. SeeA.R.S. §44-2042.A.

A. The Accountant

The Confidentiality Statute

3 4 11 17 We have discretion to either accept or
deny special action jurisdiction. Roman Catholic
Diocese of Phoenix v. Super. Co., 204 Ariz. 225. 227.
ii 2, 62 P.3d 970. 972 (App.2003) (citing State ex rel.
Pennartz v. Olcavage, 200 Ariz. 582. 585. 11 8. 30
P.3d 649. 652 (App.200l)). We accepted special ac-
tion jurisdiction because the issues involve a question
of whether information is privileged. See Jolly v.
Super. Cl., 112 Ariz. 186, 188. 540 P.2d 658. 660
(1975). Additionally, although Petitioners arguably
have a remedy by appeal, the trial court's erroneous
interpretation of the Confidentiality Statute will sub-
stantially hamper their ability to discover relevant
and non-privileged information throughout this litiga-
tion. Finally, the questions presented in this special
action require us to determine whether the work-
product immunity has been waived, a question of
law, and the meaning and scope of the Confidential-
ity Statute, a question of law and first impression.
See, e.g., Blake v. Schwartz, 202 Ariz. 120. 122. 1] 7.
42 P.3d 6. 8 (App.2002l.

[1] ii 21 The first issue is whether the Commission
waived the statutory confidentiality afforded to the
undisclosed investors' names, information and docu-
ments the Commission obtained during its investiga-
tion by designating the accountant, its consulting
expert, as a testifying expert.

STANDARD OF REVIEW

FN2. The parties agree that the Commission
waived its work-product immunity with its
consulting expert, the accountant, when it
designated him as an expert witness. See
Emergencv Care Dynamics, Ltd v. Super.

Cr., 188 Ariz. 32. 33. 932 P.2d 297. 298
(App.l997) (holding "that a lawyer forgoes
work-product protection for communica-
tions with an expert witness concerning the
subject of the expert's testimony even if the
expert also plays a consulting role").

5 6 1] 18 Interpreting the Confidentiality Statute is
a question of law we review De novo, In re Estate of
Jung, 210 Ariz. 202, 204, 11 11, 109 P.3d 97. 99
(App.2005). We also review De novo the question
whether a party has waived a privilege. State v. Wil-
son, 200 Ariz. 390, 393, 'H 4, 26 P.3d 1161, 1164
(App.200l) (citing Home tandem. Co. v. Lane Powell
Moss and Miller, 43 F.3d 1322, 1326 (9th Cir.1995l).

DISCUSSION

1] 19 The Confidentiality Statute, A.R.S. §44-2042.A,
states in pertinent pan:

11 22 In Arizona Independent Redistricting Commis-
sion v. Fields, 206 Ariz. 130, 75 P.3d 1088
(App.2003), this court determined that the legislative
privilege, like the work-product immunity, may be
waived by designating a consulting expert as a testi-
tying expert. We reasoned that the three factors com-
pelling a waiver of work-product immunity when a

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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I r ll , _

1125 The Commission has not explained clearly what
information or material in its accountant's case file
does not relate to the subject matter of his testimony.
Therefore, in designating the accountant as a testify-
ing expert, the accountant's entire case file is
*181 **470 discoverable to the extent that he ob-
tained those materials in the course of his investiga-
tion and they relate to the subject of his testimony.
See We note, however, that the Commission re-
tains the option to challenge what in the accountant's
case file does not relate to the "particular subject of
the expert's testimony" and therefore remains confi-
dential.

I i .

consulting expert is designated as a testifying expert
equally applied to the legislative privilege: (1) Ari-
zona's "long-favored practice of allowing hill cross-
examination of expert witnesses"; (2) the intent of
Rule 26(b)(4) governing discovery of expert opin-
ions, which favors "wide-open discovery of experts",
and (3) the court's preference for a "bright-line" rule
for discovery aimed at experts who are employed
jointly as consultants and testifying experts rather
than a rule result ing in expensive and t ime-
consuming discovery disputes.Id at 143-144..1[1[43-
45. 75 P.3d at 1101-02 (citations omitted). These
three factors are similarly applicable in deciding that
the Commission also waived the protections of the
Confidentiality Statute by identifying the accountant
as a testifying expert.

B. The Investigator

1] 23 Citing Emergent Care, Petitioners argue they
may discover the accountant's entire case tile, includ-
ing the handwritten notes he took while attending
various Commission meetings and examinations un-
der oath. The Commission objects, asserting that ac-
cording to Fields, it is not required to disclose the
accountant's "entire case tile" but rather only infor-
mation, materials and communications "relating to
the subject of the testifying expert's testimony." Peti-
tioners counter that the Commission's distinction is
one "without a difference" because "presumably each
document in a testifying expert's 'case file' relates to
the subject matter of his testimony."

1. Work-Product Immunity

1[ 26 Petitioners ask us to require the Commission to
disclose the investigator's notes and memoranda.
They assert that they are discoverable because the
Commission waived any work-product immunity that
may have applied to the investigator's notes and
memoranda when the Commission submitted his af-
tidavit, which Petitioners argue constituted expert
testimony. According to Petitioners, the Commission
has essentially allowed the investigator to testify as
an expert regarding the conclusions he reached when
it submitted his affidavit to support its ex parte TRO
request.

11 24 While the facts outlined in Emergent Care
refer to the Real Parties in Interest serving the testify-
ing expert with a subpoena commanding him to pro-
duce "his entire case file," 188 Ariz. at 33, 932 P.2d
at 298. we did not specifically order the testifying
expert to produce "his entire case file" but merely
concluded the trial court properly rejected the Peti-
tioner's work-product claim. Id at 37. 932 P.2d at
302. The court reasoned that "written and oral
communications from a lawyer to an expert that are
related to matters about which the expert will ojér
testimony are discoverable...." 1_cL(Citation omitted,
emphasis added.) Similarly, in Fields, this court held
that the privilege holder, by designating consulting
experts as testifying experts, "waived the privilege
(1) attaching to communications with those experts,
or any materials reviewed by them, and (2) relating
to the subject of the expert's testimony." 206 Ariz.
at 144_45, 1150, 75 P.3d at 1102-03.

[Q]1127 As previously stated, a privilege holder may
waive work-product protection for communications
and materials with a consulting expert by designating
that witness as a testifying expert who will testify as
an expert. Emergencv Care, 188 Ariz. at 34. 932
P.2d at 299. Rule 26(b)(4)(A) permits a party to
depose any person who has been identified as an ex-
pert. Each party is also required to disclose in writing
the experts it expects to call at Md. Ariz. R. Civ. P.
Rule 26.1(a)(6). A privilege holder,however, "exclu-
sively controls the selection of its testifying experts."
Ariz. Index. Redistricting Comm'n, 206 Ariz. at 144.

1] 49. 75 P.3d at 1102. Additionally, a privilege
holder may "reinstate the privilege by removing that
designation before expert opinion evidence is offered
through production of a report, responses to discov-
ery, or expert testimony." Ariz. MnoriW Coalition
for Fair Redistricting v. Ariz. Index. Redistricting
Comm'n, 211 Ariz. 337. 359.1183. 121 P.3d 843. 865
(App.2005) (citation omitted).
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documents a matter of public record, we need not
determine all of the Commission's actions that would
result in the names, information and documents no
longer being confidential because we agree with the
Commission that this occurs when the Commission
files the information or documents with a public tri-
bunal.

11 31 In filing its Complaint against Petitioners, the
Commission included the investigator's affidavit. In
doing so, the Commission made a matter of public
record all of the information contained in his affida-
vit.

[2111 28 We reject Petitioners' argument that the in-
vestigator testified as an expert because the Commis-
sion submitted his affidavit with its ex parte TRO
request. Under the circumstances of this case, submit-
ting the investigator's affidavit in support of its mo-
tion for an ex parte TRO did not transform the inves-
tigator into a testifying expert. Additionally, before
the preliminary injunction hearing, the Commission
informed Petitioners that it had not designated the
investigator "as anything other than a fact witness."
The Commission also explained that the investigator
was not expressing opinions in his affidavit but was
instead providing a factual summary of portions of
his investigation. Because the investigator is not a
testifying expert, the Commission did not waive its
work-product immunity.

1[ 32 In the investigator's affidavit, for example, he
states:

2. The Confidentiality Statute
9. To date, the investigation has identified at least
114 Mathon Fund I investors who invested over
$68,000,000 encompassing a time frame beginning
in April of 2002, ending in February of 2004. To
date, the investigation has identified at least 104
Mathon Fund investors who invested over
$48,000,000, encompassing a time frame begin-
ning November of 2003 to as recent as March 24,
2005. Investors are located in various states and
countries including Arizona, California, Idaho,
Florida, Massachusetts, Michigan, Missouri, Ne-
vada, South Carolina, Switzerland, Texas, Utah
and Washington.

41. A number of Mathon Fund investors would not
have invested had they known Mathon Fund I de-
faulted loans may be rolled into Mathon Fund.

[1911129 Even though we conclude that the Commis-
sion did not waive its work product-immunity with
regard to the investigator, we next decide whether the
Commission waived the protections of the Confiden-
tiality Statute for the undisclosed investors' names,
information and documents the investigator obtained
during his investigation by making that information a
matter of public record. Petitioners have deposed the
investigator about the investors the Commission
identified as witnesses and planned to call at the pre-
liminary injunction hearing. They also seek, however,
to depose the investigator about the investors whose
identities the Commission has not disclosed. Petition-
ers assert they are entitled to the undisclosed inves-
tors' names, information and documents because the
Commission made that information a matter of public
record when it filed its Complaint along with the in-
vestigator's affidavit and "extensively publicize[ed]
the results of its investigation" in news stories and on
a Commission-created website. The Commission
responds that the confidentiality of the names, docu-
ments and information does not terminate unless the
Division files the infonnation and documents with a
public tribunal, making them a matter of public re-
cord.

42. A number of Mathon Fund investors would not
have invested had they known their fids may be
used to pay previous investors.m

FN3. These are only some, but not all, of the
examples of the information that was in-
cluded in the investigator's affidavit that the
Commission made a matter of public record
by submitting it to the trial court in support
of its request for an ex parte TRO.

1] 30 Since the legislature enacted the Confidentiality
Statute in 2000, it has never been *182 **471
amended and no published opinion has interpreted its
provisions. Though no published cases interpret when
the Commission makes the names, information and

The Commission therefore must disclose the names
of the investors referred to in the investigator's entire
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affidavit and any materials upon which the investiga-
tor relied in compiling or assessing the information
disclosed in the affidavit.

RELIEF GRANTED

'H 33 We vacate that portion of the trial court's May
12, 2005 minute entry limiting Petitioners' access to
the accountant's notes and interviews concerning only
those investors thus far identified and conclude that
the accountant's entire case file is discoverable, ex-
cept those portions, if any, that do not relate to the
particular subject of the expert's testimony. We fur-
ther order the Commission to disclose the investors'
names, information and documents the investigator
referred to in his affidavit and to allow Petitioners to
depose the investigator regarding his affidavit. If any
information is privileged or protected by another
statute, the Commission shall submit any names, in-
formation or documents it deems privileged and not
waived to the trial court for an in camera inspection
to determine whether they are to be disclosed.

CONCURRING: G. MURRAY SNOW, Presiding
Judge andPATRICK IRVINE, Judge.
Ariz.App. Div. 1,2006.
Slade v. Schneider
212 Ariz. 176, 129 P.3d 465, 472 Ariz. Adv. Rep. 11
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