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On July I, 2008, Arizona Public Service ("APS" or "Company") filed its 2009

Implementation Plan pursuant to the Renewable Energy Standard and Tariff ("REST")

Rules.1 As the Company had indicated in its 2009 Implementation Plan, in this tiling the

Company is updating the record regarding the REST funding from the 2008

Implementation Plan that is not yet committed. In addition, APS is proposing an

alternative regulatory approach related to Production Based Incentives ("PBIs") in

response to concerns that have been raised regarding a contractual provision that

addresses the allocation of risk in the event that there are future changes in law or

regulation that precludes the Company's ability to fund REST customer incentive

commitments ("Change in Law Provision"). Finally, APS is commenting on the recent

extension of the federal investment tax credit for solar installations and the elimination of

the $2,000 cap for residential customer tax credits.
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Update on 2008 RES Incentive Funding
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At the time APS filed for approval of its 2009 Implementation Plan, the

1 A.A.C. R14-2-1801 through 1816. R14-Z-1813 requires the Company to file an Implementation Plan
July IS every year.
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Company's 2008 Implementation Plan had only been in effect a few months.2 In its 2009

Implementation Plan, APS indicated that 2008 incentive funds may not be fully

committed by the end of the year, and that the Company would provide an update in

October. Now, in the fourth quarter of 2008, APS is currently estimating that it will have

approximately $12 million of uncommitted 2008 RES funds remaining at year end, which

can be rolled over to partially offset 2009 RES funding requirements As a result, the

funding that is needed for full compliance with the 2009 Implementation Plan can be

reduced accordingly. The impact of 2008 rollover funding on the 2009 Implementation

Plan funding requests are reflected in the revised schedules that are attached. See

Attachment A, Updated APS RES Program Summary, Attachment B, Updated RES

Budget Summary, and Attachment C, Updated RES Adjustor Schedule. Should there be

a material change in this estimated amount of rollover funds in the intervening time, the

Company will update the record before the Commission makes a final determination in

this matter.

15 Allocating Change in Law Risk
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Recently, concerns have been raised regarding the Change in Law Provision in

APS's Credit Purchase Agreement ("cpA").4 With large-scale distributed projects, APS

and its customer execute a CPA, a standard long-term agreement with terms of ten to

twenty years that addresses the commissioning of the system, interconnection with the

APS electric system, and terms and conditions for the sale and purchase of Renewable

Energy Credits5 ("RECs"), among other things,

The Change in Law Provision is relevant for distributed renewable projects that

will receive PBIs. The PBI is one of two general forms of incentives used in APS's

24
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Decision No. 70313, which approved the 2008 Implementation Plan, was issued April 28, 2008.
3 This figure is based on several assumptions for the last three months of the year and, therefore, could be
somewhat different when actual results are reported on April l, 2009.
4 The Solar Alliance filed comments in this docket (Aug. 29, 2008) that expressed their concerns with the
Change in Law provision, and Commissioner Mayes docketed a letter (Sept. 10, 2008) addressing similar
issues.
5 A Renewable Energy Credit is the unit created to track the kph derived from an Eligible Renewable
Energy Resource or kph equivalent of Conventional Energy Resources displaced by Distributed
Renewable Energy Resources. A.A.C. Rule R14-2-l80l(N).
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Renewable Incentive Program for customer-owned distributed generation projects.6 Non-

residential renewable energy systems that are eligible for a sum of incentives greater than

$75,000 receive PBI incentives, which are paid to the customer based on system energy

output. In return, the Company receives the RECs, which represent the environmental

benefits from the system. Payment for the RECs comes from funding pursuant to APS's

Commission-approved RES tariff.

The Change in Law Provision was intended to address the possibility of a change

in the applicable law that materially affects the provisions of the CPA to the detriment of

either party. Contractual provisions that address potential future regulatory changes are

neither unusual nor uncommon, particularly with transactions involving long tenure with

significant  future financial exposure. The potential forward exposure to APS and its

customers for ongoing PBI obligations committed by 2013 could reach a notional amount

of approximately 35250 million.

While the Change in Law Provision has been a subject  of discussion, to  date,

several customers have executed CPAs with this provision and are proceeding with

renewable projects. However, the Company acknowledges that the uncertainty posed by

this provision has caused challenges fo r  some customers t o  obt ain financing fo r

renewable projects. The need fo r  t he Change in Law Provision,  however ,  can be

mitigated if the Commission approves recovery of PBI payments either for each CPA, or,

as APS would propose, as part  of the annual RES implementat ion plan. This is the

approach that other public utility commissions have taken.

Fo r  example ,  as  par t  o f it s  co nsiderat io n o f Public  Service  o f Co lo rado 's

renewable energy implementat ion filing,  the Colorado Public Ut ilit ies Commission

("CoPUC") reviewed standard contracts associated with solar electric generation systems.

The CoPUC approved the rebate provisions and REC prices in the standard contracts,

finding:
6

27

13

28

The other form of incentive, the Up-Front Incentive ("UFI"), is paid to customers only oncevupon
project completion. As a result, the agreement for UFIs does not have a Change in Law Provision as
there are no payments over time.
7 A copy of the actual contract provision is attached. See Attachment D.
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Therefore, we grant limited approval of the standard contracts - those
aspects relating to the rebate provisions and the REC prices. This limited
approval also includes the associated cost recovery for the rebate
payments and REC prices through retail rates.8
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Similarly, Nevada Power Company sought a determination of prudence and

assurance of cost recovery with respect to the "Solar Star" project at trellis Air Force

Base. The Nevada Public Utilities Commission approved both prudence and future cost

recovery for the trellis contract, specifically stating:

8
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The Commission finds that the Agreement between Applicant and Solar
Star as set forth in the Stipulation is prudent and Applicant can recover
all costs that are prudently incurred in carrying out the Agreement. The
Commission also finds that the rates arising from the Agreement are just
and reasonable)
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APS believes that if the Arizona Commission were to adopt similar findings

regarding cost-recovery for payment of PBIs over the term of the CPA for the upcoming

program year (and for 2008 in the 2009 Implementation Plan order), that those findings

would mitigate the need for the current contractual Change in Law Provision. Should the

Commission determine that such an approach is warranted, APS proposes the following

finding:17

18

19

20

21

The Commission finds that the Production Based Incentive Credit
Purchase Agreements that result from APS's 2008 and 2009
Implementation Plans, up to 3xxI0 million, are consistent with the REST
Rules. Therefore, we approve recovery of such incentive payments that
are prudently incured in meeting the Company's obligation under these
Production Based Incentive Agreements.
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Colorado Public Svc. Comm'n, Decision No. C07~0676 (August 8, 2007) at 11 105.
Nevada Public Util. Comm'n, Docket No. 07-01035 (March 23, 2007) at 11 17.

In its 2009 Implementation Plan, APS filed three funding options, the specific dollar amount would be
dependent on the funding option selected by the Commission. The total commitment for the full term of
the CPAs entered in to through 2009 is forecasted to be $77 mill ion  to fully comply with  the RES
requirements. If the Commission were to adopt the Alternative Funding option,  the required cost
recovery assurance is estimated to be $110 million, under the Current Funding option, the estimate is $90
million.
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APS believes this approach would provide a comprehensive solution to this issue that is

acceptable to all interested stakeholders. APS anticipates that it will request approval of

a new limit for PBl CPAs each year in its implementation plan.

4 Recent Changes to the Federal Investment Tax Credit
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Congress recently passed an eight year extension to the federal investment tax

credit for solar energy systems. As part of that extension, the current limit of $2,000 on

the thirty percent personal income tax credit for residential installations was eliminated.

The elimination of this cap will allow residential program participants to recover a

greater portion of their investment in solar energy systems than had been originally

anticipated when the Unicorn Credit Purchase Program Working Group developed

incentives for solar energy systems. APS believes that the elimination of the residential

cap will provide additional economic incentives for customers, which in turn, will help

achieve compliance with the REST distributed generation requirements. Therefore, APS

believes it is appropriate to retain the current solar incentives proposed in the Company's

2009 Implementation Plan.

16 Conclusion
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Based upon the discussion above, APS requests that the Commission specifically

find that APS can recover all costs that are prudently incurred in carrying out the

distributed renewable energy agreements that are executed pursuant to its 2008 and 2009

Implementation Plans for the full term of these agreements. in the alternative, the

Company requests the Commission End that the Change in Law Provision in the Credit

Purchase Agreement is an appropriate and reasonable means to address the allocation of

risking the event that there are future changes in law or regulation that precludes the

Company's ability to fund REST customer incentives.

Additionally, APS requests that the uncommitted 2008 REST incentive funds be

taken into consideration in setting the REST Adjustor for 2009. Should there be a

material change in the estimated amount of the rollover funds in the intervening time, the

28
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Company will update the record before the Commission makes a final determination in

this matter.

3 RESPECTFULLY SUBMITTED this 10th day of October, 2008.
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ah R. l t
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Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85004
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\ ATTACHMENT C

ADJUSTMENT SCHEDULE RES
RENEWABLE ENERGY STANDARD

APPLICATION

The Renewable Energy Standard ("RES") Adjustor shall apply to all retail Standard Offer or Direct Access service,
excluding kWhs served in accordance with rate schedules SP-I (Solar Partners), Solar~2, Solar-3, and Adjustment
Schedules GPS-l and GPS-2. All provisions of the customer's current applicable rate schedule will apply in
addition to the RES Adjustor. From time to time, the RES program spending requirements will be evaluated and if
necessary the charge and/or caps may be modified by the Commission. Any new charges/caps will be applied in
billing cycle l beginning in the month following Commission approval and will not be prorated. Details regarding
the administration of this Adjustor can be found in A.A.C. R14-2-1808. The RES Adjustor and the Demand Side
Management Adjustor may be combined on the customer's bill and shown on the "Environmental Benefits
Surcharge" line.

RATES

The bill shall be calculated at the following rates:

All kph $0.006613 per  kph

SURCHARGE LIMITS

The monthly total of the Renewable Energy Standard Adjustment Charge shall not exceed the following limits:

Residential Customers $2.65 per service per month

Non-residential Customers $98.24 per service per month

Non-residential Customers
with demand of 3,000 kW or higher per month
for three consecutive months $294.73 per service per month

ARIZONA PUBLIC SERVICE COMPANY
Phoenix, Arizona
Filed by: DavidJ Rumolo
Title: Manager, Regulation and Pricing
Original Effective Date: May l, 2008

A.C.C. No. xxxx
Canceling A.C.C. No, 5698
Adjustment Schedule RES

Revision No. l
Effective: xxxxx

Page I of I
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ATTACHMENT D

Standard Change in Law Provision

Change in Law and Termination. The Parties recognize and understand that the trading of RECs is
dependent upon laws, regulations, permits and authorizations existing as of the Effective Date of this
Agreement ("Applicable Law"). The Parties further acknowledge that it is possible, though unlikely, that,
after the Effective Date, there could occur a material change (including by promulgation, enactment,
repeal or amendment) in the application of any such Applicable Law, including any material change by
any state governmental authority regarding a Party's authority to sell or purchase RECs (the foregoing a
"Change in Applicable Law"), and such Change in Applicable Law could possibly either: (i) render this
Agreement illegal or unenforceable, (ii) render perfonnance by a Party illegal or unenforceable; (iii)
eliminate, abolish or make illegal the trading or transferring of RECs, or (iv) eliminates or modifies the
RES in such a way that the distributed requirement in Arizona (or the RECs relating thereto) materially
changes to the detriment of either Party under the terms of this Agreement (any of the foregoing being
referred to hereafter as an "Adverse Change in Applicable Law"). APS agrees that if, in its commercially
reasonable judgment. it becomes aware of such a potential Adverse Change in Applicable Law, it will
take such reasonable steps before the Arizona Corporation Commission ("ACC") as it deems necessary in
order to prevent the adoption of such Adverse Change in Applicable Law. Such steps may include, but
shall not be limited to: notifying the ACC of the consequences of such Adverse Change in Applicable
Law, both for the Parties and for APS ratepayers, providing written or oral testimony to the ACC, in
accordance with ACC request, or as otherwise deemed appropriate by APS, and meeting with ACC Staff
to provide any information that could result in a Staff recommendation that would permit the Parties to
fulfill their obligations under this Agreement as written. Developer/Participant agrees that it shall
cooperate in good faith with any APS efforts undertaken in accordance with this provision including, as
may be requested by APS or the ACC: providing written or oral testimony to the ACC, responding to
ACC Staff inquiries; and supporting, in any other public forum, APS's challenge to any potential Adverse
Change in Applicable Law.

If, despite the above-mentioned efforts by APS, the Adverse Change in Applicable Law goes into effect,
then promptly after such Adverse Change in Applicable Law occurs, APS agrees to continue making
commercially reasonable efforts to minimize the impact of such a change on the ability of APS and the
Developer/Participant to perform their obligations under this Agreement as written, which efforts may
include, but shall not be limited to, those set forth in the preceding paragraph. Developer/Participant
agrees to cooperate in good faith with APS's efforts, as also set forth above. In addition, if APS is able,
through commercially reasonable efforts to timely recover the costs associated with its obligations under
this Agreement through another regulatory mechanism notwithstanding the Adverse Change in
Applicable Law, then the Parties shall continue to be bound by the terns of this Agreement as if the
Adverse Change in Applicable Law had not occurred.

Finally, in the event that the Adverse Change in Applicable Law remains in effect, the Parties shall use
their commercially reasonable efforts to reform this Agreement in order to give effect to the original
intention of the Parties. If such commercially reasonable efforts do not result in a reformation acceptable
to both Parties within a commercially reasonable period of time, either Party shall have the right to
terminate the Agreement upon Notice to the other. Upon such termination, neither Party shall owe any
further obligation to the other nor shall such termination be with penalty to either Party.
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