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MARICOPA COUNTY, ARIZONA

TRANSMISSION LINE CORRIDOR
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As requested by Chairman Foreman, Applicant, Arizona Public Service Company, submits
this legal memorandum on the legal status of land within a transmission line corridor identified in
a Certificate of Environmental Compatibility (“CEC”).

Background:

When the Power Plant and Transmission Line Siting Committee (“Committee™) grants a
CEC for the construction of a transmission line and the Arizona Corporation Commission
(“ACC”) approves that CEC, it typically does not identify the precise location of the line. Instead,
the CEC usually identifies the location by “corridors” which are wider than the rights-of-way that
will ultimately be required for the line. Once a CEC corridor has been approved, the utility, in

consultation with the property owners and sometimes federal, state, county, and municipal
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entities, begins its detailed design process and identifies the specific rights-of-way. The corridors
give the utility flexibility to work with property owners to design the line in coordination with the
property owners’ future plans and provide more opportunity to mitigate environmental impacts
during the design phase.

Question:

What is the legal status of land within a transmission line corridor identified in a CEC?
Brief Answer:

The identification of a transmission line corridor in a CEC has no effect on the legal status
of land within such corridor. The landowner may continue to develop the land and may even be
compensated for development done after the corridor is approved.

Analysis:
Introduction

Identifying a corridor in a CEC is similar to other planning activities such as passing a
resolution to condemn property in the future,’' creating a flood control district,? declaring an urban
redevelopment area,’ or announcing a university expansion plan®. These planning activities notify
property owners that their land might be acquired in the future (and give them the opportunity to
plan accordingly) but have no effect on the legal status of property.

Arizona law allows property owners with knowledge of the possibility of a future

condemnation to commence or continue developing their land without any risk of losing their

! State ex rel. Herman v. Larriva’s Ace Electric Co., 11 Ariz. App. 542 (1970) (highway
expansion).

2 Weintraub v. Flood Control District of Maricopa County, 104 Ariz. 566 (1969).

3 DUWA, Inc. v. City of Tempe, 203 Ariz. 181, 52 P.3d 213 (App. 2002).

* Uvodich v. Arizona Bd. of Regents, 9 Ariz. App. 400 (1969).
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investments. As long as the purpose of the improvements is not to increase the amount of
damages in the event of a future condemnation, the condemning authority must pay for the value
of all improvements made prior to the service of a summons in a condemnation action.
Additionally, Arizona’s Supreme Court has stated that preliminary planning activities do not
affect a property’s title and that any loss of value caused by the possibility of future condemnation
are “injuries [that] are necessarily incident to the ownership of property within a municipality

possessing the power of eminent domain.”

Developability

Land within a transmission line corridor (or similar planning area) can be developed
without restriction and without risk of losing the value of the improvements if done in good faith
before an eminent domain complaint has been served.

In one case, a property owner built a new building on his property with knowledge of a
resolution by the State Highway Commission to expand a highway adjacent to his land.® After the
final right-of-way was acquired, the property owner claimed that the property had been damaged
by the uncertainty caused by the resolution because the building was constructed in a position that
did not use the remaining land as efficiently as possible. The Court of Appeals rejected this
argument, holding that the property owner was in no way constrained by the resolution in
determining how to develop the property:

The appellee could have placed his building upon any part of his land he so desired

prior to the time that the complaint was filed and the summons issued. In fact, he

could have placed the improvements on that part of his property that was
eventually taken by the State of Arizona, even though he had notice of the

3 Weintraub, supra note 2, at 570 (1969) (quoting Chicago Housing Authority v. Lamar, 21 111.2d
362, 172 N.E.2d 790 (1961)).
¢ Larriva’s Ace Electric Co., supra note 1.
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resolution, just as long as he didn’t do so for the purpose of enhancing his
damages. If done in good faith, he would have been compensated for the taking of
these improvements.’

Thus, the announcement of possible future condemnation has no effect on the developability of
land in Arizona. This holding has been cited with approval by the State’s Supreme Court.®
Marketability

All land within the jurisdiction of an authority with the power of eminent domain is at risk
of being taken at some time in the future. The increased likelihood of a taking, made public by
the passing of a resolution or the identification of a corridor, does not affect the legal status of a
property or its owner’s right to use, occupy, convey title, etc.

In Weintraub v. Flood Control District of Maricopa County, the Supreme Court of
Arizona held that preliminary planning activities do not affect properties’ title and that any
injuries caused by the possibility of future condemnation are “necessarily incident to the
ownership of property within a municipality possessing the power of eminent domain.”® The
Weintraubs owned land within sections identified by the Flood Control District (“FCD”) as the
potential site of a future dam and reservoir. They claimed that their land was damaged by the
FCD’s recording of its plans with the County Recorder and they were entitled to compensation for

those damages. The Court ruled in favor of the FCD, holding that the property’s title was not

7 Id. at 453-54.

8 State ex rel. Herman v. Schaffer, 110 Ariz. 91, 98 (1973) (“Until such time as the summons and
complaint are issued the landowner’s freedom of use of his land is in no way infringed upon or
restricted even by the passage of a resolution by the State to condemn.”).

? Supra note 2, at 570 (quoting Chicago Housing Authority v. Lamar, 21 111.2d 362, 172 N.E.2d
790 (1961)).
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affected by the resolution'® and that any damage caused was “incidental damage which is not
compensable.”"!
Conclusion

The identification of a transmission line corridor in a CEC has no effect on the legal status

of land within such corridor. Arizona courts have held that similar public notifications of

planning for public improvements in no way impact property owners’ rights in their land.

RESPECTFULLY submitted this 5™ day of September, 2008.

LEWIS AND ROCA LLP

M L
Thomas H. Campbell -

Albert H. Acken

Matthew G. Bingham

40 N. Central Avenue

Phoenix, Arizona 85007

Attorneys for Arizona Public Service Company

ORIGINAL and twenty-five (25) copies
of the foregoing filed
this 5™ day of September, 2008, with:

The Arizona Corporation Commission
Utilities Division — Docket Control
1200 W. Washington Street

Phoenix, Arizona 85007

19 Supra, note 2, at 570 (“The resolution not having resulted in the necessary steps for the taking
of the property, the title was not affected. The District not having acquired any interest or title
to the property, the Weintraubs, as far as the District was concerned, could have conveyed clear
title.”)

1 Supra, note 2, at 569 (quoting Hempstead Warehouse Corporation v. United States, 98 F.Supp.
572, 120 Ct.Cl. 291 (1951).
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1 {| COPY of the foregoing hand-delivered
| and served electronically
‘ 2 || this 5™ day of September, 2008, to:
3 John Foreman, Chairman
4 || Arizona Power Plant and Transmission Line Siting Committee
Office of the Attorney General
| 5 || PAD/CPA
| 1275 W. Washington Street
6 || Phoenix, Arizona 85007
! Charles H. Hains
8 || Legal Division
Arizona Corporation Commission
9 || 1200 W. Washington Street
10 Phoenix, Arizona 85007
11 . .
COPY of the foregoing served electronically
12 || this 5™ day of September, 2008, to:
13 || Mark A. Nadeau
14 Shane Gosdis
Susan Watson
15 || DLA Piper US LLP
2415 E. Camelback Road, Suite 700
16 || Phoenix, Arizona 85016
17 Attorneys for 10,000 West, L.L.C.
18 Stephen J. Burg
Chief Assistant City Attorney
19 || City of Peoria
8401 W. Monroe Street, Room 280
20 || Peoria, Arizona 85345
1 Attorney for the City of Peoria
2 Joseph A. Drazek
Michelle De Blasi
23 || Roger K. Ferland
Quarles & Brady LLP
24 || Two North Central Avenue
Phoenix, Arizona 85004-2391
25 Attorneys for Vistancia, LLC
26
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1 || Michael D. Bailey
City of Surprise Attorney’s Office
2 || 12425 W. Bell Road
3 Surprise, Arizona 85374
Attorney for City of Surprise
4
Jay Moyes
5 || Steve Wene
Moyes Sellers & Sims
6 || 1850 N. Central Avenue, Suite 1100
7 Phoenix, Arizona 85004
Attorneys for Vistancia Associations
8
Scott S. Wakefield
9 || 201 N. Central Avenue, Suite 3300
Phoenix, Arizona 85004-1052
10 1| Attorney for DLGC IL, LLC and
11 Lake Pleasant Group, LLP
12 || Court S. Rich
Ryan Hurley
13 || Rose Law Group PC
14 6613 N. Scottsdale Road, Suite 200
Scottsdale, Arizona 85250
15 || Attorneys for Warrick 160, LLC and
Lake Pleasant 5000,L1.C
16
Lawrence V. Robertson, Jr.
1711 P.O. Box 1448
18 Tubac, Arizona 85646
Attorney for Diamond Ventures, Inc.
19
Scott McCoy
20 || Earl Curley Lagarde, PC
3101 N. Central Avenue, Suite 1000
21 Phoenix, Arizona 85012-2654
29 Attorney for Elliott Homes, Inc.
23 || Andrew Moore
Earl Curley Lagarde, PC
24 || 3101 N. Central Avenue, Suite 2000
Phoenix, Arizona 85012-2654
25 Attorney for Woodside Homes of Arizona, Inc.
26
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Garry D. Hays

Law Offices of Garry D. Hays PC

1702 E. Highland Avenue, Suite 316
Phoenix, Arizona 85016

Attorney for Arizona State Land Department

James T. Braselton

Gary L. Birnbaum

Mariscal Weeks Mclntyre & Friedlander, PA

2901 N. Central Avenue, Suite 200

Phoenix, Arizona 85012-2705

Attorneys for Surprise Grand Vista JV I, LLC and
Sunhaven Property Owners

Christopher S. Welker

Holm Wright Hyde & Hays PLC
10201 S. 51* Street, Suite 285
Phoenix, Arizona 85044
Attorney for LP 107, LLC

Dustin C. Jones

John Paladini

Tiffany & Bosco, P.A.

2525 E. Camelback Road, Third Floor

Phoenix, Arizona 85016

Attorneys for Anderson Land Development, Inc.

Jeanine Guy, Town Manager
Town of Buckeye

1101 E. Ash Avenue
Buckeye, Arizona 85326
Pro se Applicant

Chad R. Kaffer

Frederick E. Davidson

The Davidson Law Firm, P.C.

8701 E. Vista Bonita Drive, Suite 220
P.O. Box 27500

Scottsdale, Arizona 85255

Attorneys for Quintero
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