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7 | IN THE MATTER OF THE FORMAL DOCKET NO. SW-01428A-08-0234
COMPLAINT OF WESTCOR/
8 | GOODYEAR, L.L.C. and GLOBE LAND JOINT NOTICE OF FILING
INVESTORS, L.L.C. AGAINST SETTLEMENT AGREEMENT AND
9 | LITCHFIELD PARK SERVICE COMPANY |REQUEST FOR APPROVAL
10
11 Complainants Westcor/Goodyear, L.L.C. and Globe Land Investors, L.L.C.
12 | (“collectively “Developers™) and Respondent Litchfield Park Service Company (“Utility”)
13 | (collectively Developers and Utility will be referred to as the “Parties”) jointly file the
14 | attached Settlement Agreement (“Agreement”). In addition, under Section 10 of the
15 | Agreement, the Parties jointly request approval of the Agreement by the Arizona
16 | Corporation Commission (“Commission”) to resolve the claims brought by Developers in
17 | the above-captioned docket. In support of this request, the Parties state as follows:
18 | L Background.
19 Developers are building a 330-acre master planned mixed-use land development in
20 | Goodyear, Arizona known as Estrella Falls. Phase Two of Estrella Falls will include a
21 | regional shopping mall, a power center, and other commercial properties. All but 30 acres
22 | of Estrella Falls is located within Utility’s water and wastewater Certificates of
23 | Convenience and Necessity. Utility is already providing water and sewer service to Phase
24 | One of Estrella Falls. The Parties are informed and understand that this project is a
25 || critical component for the City of Goodyear’s future development and growth plans.
26
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On May 5, 2008, Developers filed a complaint against Utility with the
Commission. On that same day, Developers also filed a complaint against Utility in the
Superior Court. Both complaints relate to the Parties’ 2001 Commercial Wastewater
Facilities Agreement (“2001 Agreement”), and both actions revolve primarily around the
amount the Developers will be required to fund for offsite wastewater treatment capacity
needed for Utility to provide sewer utility service to Phase Two of Estrella Falls.

Following the filing of the complaints, Developers sought emergency relief from
the Commission, including an order directing Utility to execute a will-serve letter and
enter into line extension agreements. Thereafter, Utility filed a motion to dismiss the
Superior Court complaint, answered the Commission complaint, and sought a stay of the
Commission proceedings and the scheduling of a procedural conference. At all times,
Utility has disputed the claims made and relief sought by the Developers before the
Commission and in the Superior Court.

A procedural conference was held on June 13, 2008. Thereafter, the Parties began
discussing temporary solutions that would allow Developers to proceed with construction
of Phase Two of Estrella Falls, despite the pending dispute between the Parties, without
compromising the positions taken by any of the Parties in either the Commission or
Superior Court complaints. A second procedural conference scheduled for June 20, 2008,
was vacated as the Parties’ efforts to reach a temporary solution continued. The Parties
were not able to reach agreement on a temporary solution, and on July 7, 2008,
Developers filed a second emergency request seeking relief from the Commission.

Another procedural conference was scheduled for July 31, 2008. Prior to that date,
the Parties began discussing a settlement of all of the disputes giving rise to Developers’
claims against Utility. Then, at the July 31 procedural conference, the Parties informed
the ALJ and Commission of their efforts to reach a full and final settlement, and indicated

that those efforts were expected to continue. The Parties agreed to report back to the
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Commission at the earliest possible time. On September 12, 2008, the Parties executed
the Agreement. The Parties informed the ALJ and counsel for Staff of the execution of
the Agreement on September 15, 2007, and this filing follows.

1L Summary Description of the Agreement.

By entering into the Agreement, the Parties intend to resolve all issues raised in
both the Commission and Superior Court complaints. The Agreement memorializes all
understandings and agreements between the Parties, including the Parties’ desire to settle
all claims existing between them relating to the 2001 Agreement and the dispute over
funding for the addition of wastewater treatment capacity needed by Utility to provide
sewer utility service to Phase Two of Estrella Falls. Agreement at Recital I. However,
the Agreement is made without admission of fault or liability by any of the Parties.
Agreement at § 12.

Under the Agreement, Utility has agreed to provide up to 558,780 gpd of
wastewater treatment capacity for Phase Two of Estrella Falls. Agreement at § 3.3. The
Parties have further agreed that Developers will fund $8.67 per gallon, or $4,844,623,
towards the cost of the additional capacity needed to serve Phase Two of Estrella Falls.
Agreement at § 4. The level of funding by Developers is greater than the amount
Developers claimed they were obligated to pay under the 2001 Agreement. Commission
Complaint at 9 38-40. It is also greater than the amount that Developers would be
required to pay if Utility’s Commission-approved hook-up fee tariff were applicable.
Commission Complaint at § 41.

Among other things, the Parties have also agreed that Developers’ funding towards
treatment capacity would be treated as an advance in aid of construction consistent with
the Parties’ 2001 Agreement. Agreement at § 4.2. The Parties have also agreed on the
form for water and sewer line-extension agreements, which will be executed as needed for

future utility service as Estrella Falls is developed. Agreement at § 9; Exhibits E and F.
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1 | Utility has also agreed to enter into a Memorandum of Agreement with the City of
2 | Goodyear to obtain temporary treatment capacity in the event construction of permanent
3 | capacity by Utility is delayed due to setbacks in the permitting process. Agreement at §
4 { 4.4. Finally, the Parties have agreed that the Agreement is conditioned on approval of the
5 | Commission, specifically, approval of the funding mechanism set forth in the Agreement.
6 | Agreement at §§ 4, 10.
7 | III.  Request for Approval.'
8 The Parties jointly request expedited Commission approval of the Agreement. In
9 | particular, the Parties ask that the Commission approve the financing and funding
10 | provisions pertaining to Developers, which provisions include the negotiated capacity
11 | price of $8.67/gallon to be funded by Developers. Id. Such approval is necessary before
12 | Utility can invest capital above the $8.67/gallon to be funded by Developers, however, the
13 || Parties are not seeking approval at this time to include the portion of the additional
14 | treatment capacity funded by Utility in rate base Rather, the Parties ask that the
\ 15 | Commission find that that the negotiated capacity price and developer-funding mechanism
i 16 | are a fair and reasonable resolution of the dispute concerning Developers’ funding
17 | obligation with respect to additional wastewater treatment capacity for Estrella Falls
18 | Phase II.
19 Utility requires assurance that, in a subsequent ratemaking proceeding where the
20 | plant funded by Utility is sought for inclusion in rate base, the Commission will not find
21 || that Utility should have required Developers to fund more than $8.67/gallon for offsite
22 | wastewater treatment capacity to serve Phase Two of the Estrella Falls development.
23
24 | ! Consistent with the procedural schedule agreed to by the Parties in the conference call
with the ALJ and counsel for ACC Staff on September 15, 2008, the Parties will also file
25 || testimony in support of the request for approval of the Agreement on or before September
2% 22,2008.
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1 | Developers require assurance that the $8.67/gallon price for up to 558,780 gpd of
2 | wastewater treatment capacity for Phase Two of Estrella Falls, or $4,844,623, is the full
3 | amount that Developers will be required to fund for this capacity. As such, Utility and
4 | Developers jointly request that the ACC issue an order and decision unconditionally
5 | approving the Agreement, including the capacity price and developer-funding mechanism
6 | set forth in the Agreement.
7 Accordingly, the Parties jointly request that the Commission issue a final order
8 | approving the Agreement without modification no later than October 22, 2008.
9 | Agreement at § 10.5. The Commission’s unconditional approval of the Agreement, or, at
10 | a minimum, of the financing and funding provisions contained in § 4 of the Agreement,
11 | will resolve the pending Commission complaint. Developers will then dismiss the
12 | Superior Court complaint with prejudice. Agreement at § 7.
13 RESPECTFULLY SUBMITTED this 16th day of September, 2008.
14 FENNEMORE CRAIG
15
6] gy, A\ V4 77/1&1752‘3:\7
17 raig A. Marks Jay L. Shapiro
RAIG A. MARKS, PLC Todd Wiley
18 10645 N. Tatum Blvd. 3003 North Central Ayenue, Suit€ 2600
Suite 200-676 Phoenix, Arizona 85012
19 Phoenix, AZ 85028 Attorneys for Litchfi ervice
Company
20 Don P. Martin
Edward A Salanga
21 QUARLES & BRADY LLP
Renaissance One
22 Two North Central Avenue
23 Phoenix, AZ 85004-2391
Attorneys for Westcor/Goodyear,
24 L.L.C. and Globe Land Investors,
25 L.L.C.
26
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ORIGINAL and thirteen (13) copies of the
foregoing filed this 16th day of September, 2008 with:

Docket Control

Arizona Corporation Commission
1200 W. Washington St.

Phoenix, AZ 85007

COPY of the foregoing hand delivered
this 16th day of September, 2008, to:

Dwight D. Nodes

Assistant Chief Administrative Law Judge
Arizona Corporation Commission

1200 W. Washington Street

Phoenix, AZ 85007

Ayesha Vorha, Staff Attorney
Legal Division

Arizona Corporation Commission
1200 W. Washington Street
Phoenix, AZ 85007

By:
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SETTLEMENT AGREEMENT

This Settlement Agreement (the “Agreement”) is dated September 12, 2008, and is by
and between Westcor/Goodyear LLC (“Westcor), Globe Land Investors, L.L.C. (“Globe”), and
Litchfield Park Service Company (“Utility”’). Westcor, Globe, and Utility may be referred to
collectively as “the Parties” or individually as a “Party.” Westcor and Globe may be referred to
collectively as “Developers.”

RECITALS

A. Utility is a public service corporation within the meaning of Article 15, § 2 of the
Arizona Constitution, and is authorized to provide water and wastewater utility service
within portions of Maricopa County, Arizona, in accordance with a Certificate of
Convenience and Necessity (“CC&N”) granted by order of the Arizona Corporation
Commission (“Commission”).

B. Developers have worked together in the development of Estrella Falls, a 330-acre master
planned mixed-use land development located north of Interstate 10 between Pebble Creek
Parkway and Bullard Avenue in the City of Goodyear. Three hundred of the 330 acres
are located north of McDowell Road and within Utility’s CC&N.

C. Globe and Utility are, among other things, parties to the Commercial Wastewater
Facilities Agreement between Utility and Globe, dated June 1, 2001 (“the 2001
‘Commercial Agreement”), together with a Commercial Water Facilities Agreement,
Residential Wastewater Facilities Agreement, and a Residential Water Facilities
Agreement, of the same date (together the four Agreements may be referred to as the
“Development Agreements”). Westcor and Globe have agreed that each Party would be
responsible for funding their respective portions of the facility advances and offsite
infrastructure improvements necessary to provide water and wastewater utility service
under the Development Agreements.

D. The 2001 Commercial Agreement requires two phased payments for treatment capacity
to serve the 300 commercial acres located within Utility’s CC&N service territory. Phase
I capacity payments were intended to secure wastewater service for Phase I of Estrella
Falls, a portion of a 66-acre retail “power center” on the northeast corner of McDowell
and Pebble Creek Parkway. This power center is anticipated to consist of 500,000 square
feet of retail space, including tenants, shops, pad buildings, and hotels. The Phase I
capacity payments provided Developers the right to receive, and Utility the obligation to
provide, wastewater treatment service for up to 60,000 gallons of average daily flow.

E. The 2001 Commercial Agreement also requires Developers to provide a payment to
Utility for any and all necessary facilities to secure wastewater service for Phase II of
Estrella Falls, which consists of the balance of the power center development and a
regional mall known as the Estrella Falls regional shopping center (which Westcor
intends to open in fall 2010), along with additional commercial mixed-use developments
(“the Phase II Capacity Payment”). The Phase II Capacity Payment provides Developers




the right to receive, and Utility the obligation to provide, wastewater treatment service for
Phase II of Estrella Falls.

F. Developers and Utility have disputed the amount of the Phase II Capacity Payment
required to be paid by Developers to Utility under the 2001 Commercial Agreement.

G. On May 5, 2008, Developers filed a formal complaint against Utility at the Arizona
Corporation Commission (“Commission”) concerning, among other things, whether the
Phase II Capacity Payment is set by the 2001 Commercial Agreement and, if so, the
proper amount of the Phase II Capacity Payment due Utility under the 2001 Commercial
Agreement. The Commission docketed the complaint as Docket No. SW-01428A-08-
0234 (the “Commission Complaint”). Utility denied and continues to deny any and all
claims, allegations and liabilities as alleged by Developers in the Commission Complaint.

H. On May 5, 2008 Developers filed a formal complaint against Utility in the Superior Court
for the County of Maricopa concerning, among other things, the proper amount of the
Phase II Capacity Payment due Utility under the 2001 Commercial Agreement. The
Court has docketed the complaint as Docket No. CV 2008-010349 (the “Court
Complaint”). Utility denied and continues to deny any and all claims, allegations and
liabilities as alleged by Developers in the Court Complaint.

I. Following arms-length negotiations between the Parties, and following consultations with
representatives of the Commission and the City of Goodyear, the Parties wish to resolve
all issues in the Commission Complaint and the Court Complaint and wish to
memorialize their understandings and agreements in this Settlement Agreement. In this
Agreement, the Parties desire to settle all claims existing between the Developers and
Utility relating to the 2001 Commercial Agreement, the Commission Complaint and the
Court Complaint. The Parties have agreed to the following terms and conditions as a
compromise of disputed issues and claims between the Parties, and without admitting any
fault or liability.

J. The City of Goodyear (“Goodyear”) has agreed to enter into a Memorandum of
Agreement (“MOA”) with Utility pursuant to which Goodyear has agreed to provide
Utility with backup bulk wastewater treatment capacity to serve Phase I and Phase II of
the Estrella Falls project in the event Utility is delayed in the planned expansion of its
Palm Valley Water Reclamation Facility. Upon execution, the MOA will be incorporated
as Exhibit A to this Settlement Agreement.

NOW, THEREFORE, in exchange for and in consideration of the foregoing recitals and
the mutual covenants, obligations contained herein, and for good and valuable consideration, the
receipt of which is hereby acknowledged, the Parties hereby agree as follows:

TERMS AND CONDITIONS

1. Wastewater Utility Service

1.1. Utility shall provide wastewater utility service to Developers for Phase II of the Estrella
Falls project in accordance with the terms, conditions and schedule set forth in the

2




August 13, 2008 Will-Serve Letter from Utility to Developers (“Will-Serve Letter””) and
the August 21, 2008 letter from Utility to Developers. A copy of the Will-Serve Letter
is attached to this Agreement as Exhibit B and incorporated herein by reference in its
entirety. A copy of the August 21, 2008 letter is attached to this Agreement as Exhibit C
and incorporated herein by reference.

1.2. Utility anticipates providing treatment capacity for Phase II of the Estrella Falls project
through a planned expansion of its Palm Valley Water Reclamation Facility
(“PVWRF”). To the extent that expansion of the PVWREF is not feasible or delayed,
Utility will provide alternative treatment capacity to satisfy Developers’ Phase II
Capacity requirements in accordance with the terms and conditions set forth in the Will-
Serve Letter, including, without limitation, use of the bulk treatment capacity provided
to Utility by Goodyear pursuant to the MOA.

2. Permits.

2.1. Based on Utility’s understanding of the permitting requirements for the estimated one-
million gallon per day (mgd) expansion of the PVWRF, and discussions with Goodyear,
Utility represents and warrants that it is not presently aware of (i) any information that
would prevent completion of the expansion of the PVWREF, or (ii) any information that
would prevent issuance of all necessary regulatory permits and approvals necessary for
construction of wastewater facilities to serve Phase II of Estrella Falls.

2.2, Utility will be required to obtain any and all necessary regulatory permits required by
Arizona Department of Environmental Quality (“ADEQ”), Maricopa County, Goodyear
and/or any other governmental entity, as applicable, asserting jurisdiction over the
operation of the Utility. Developers acknowledge and agree that the permit requirements
and timelines and issuance of the permits are beyond Utility’s control and that Utility’s
service obligations are contingent on issuance of all necessary governmental permits and
approvals.

2.3. Utility has begun the preliminary permitting process and will immediately take actions
to secure the necessary permits upon satisfaction of Developers' payment obligations
under this Agreement. Such actions will include, but not be limited to, preparing
appropriate engineering drawings, and preparing necessary submittals to and responding
to information requests from, Goodyear, ADEQ, and other regulatory agencies with
jurisdiction.

3. Amount of Capacity.

3.1. Utility will provide treatment capacity for Phases I and II of the Estrella Falls project,
described as Parcels 1 through 13 in Exhibit D to this Agreement, to the maximum
treatment capacity amount for Phases I and II of the Estrella Falls project as requested by
Developers pursuant to § 3.2 below.

3.2. The Parties affirm their previous agreement that Utility will provide Phase I treatment
capacity in the amount of 60,000 gallons per day (“gpd”) (“Phase I Capacity”). Based
upon demand as calculated in accordance with A.A.C. Title 18, Chapter 9, Table 1 - Unit
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Design Flows (2005), as amended, or such successor standards used by ADEQ to
calculate unit design flows for permitting new utility sewage collection systems,
Developers have requested that Utility provide Phase II wastewater treatment capacity in
the amount of 558,780 gpd for Phase II of Estrella Falls (“Phase II Capacity”). Upon
satisfaction of Developers’ payment obligations under this Agreement, Utility shall
provide Developers with 558,780 gallons of Phase II Capacity. Developers understand
and agree that Utility is not making any representations regarding whether such
treatment capacity will meet the demands of Phase II of Estrella Falls at full build-out.

3.3. Should Developers or any successor party request wastewater utility service from Utility
for the Estrella Falls project or any other project such that the total cumulative demand,
and usage of Phases I and II of the project, calculated using flow rates from A.A.C. Title
18, Chapter 9, Table 1 - Unit Design Flows (2005), as amended, or such successor
standards used by ADEQ to calculate unit design flows for permitting new utility sewage
collection systems, would exceed 618,780 gpd (Phase I Capacity of 60,000 gpd plus
Phase II Capacity of 558,780 gpd), any such excess demand will be considered new
capacity and not Phase II Capacity. Such capacity will not be subject to the 2001
Commercial Agreement, and will be subject to Utility’s then applicable development
and funding requirements, and Commission-approved tariffs.

4. Capacity Payment.

4.1. Developers’ payment for Phase II Capacity is calculated at the rate of $8.67 per gallon.
Based on Developer’s requested Phase II Capacity of 558,780 gpd, Developers’ total
required Phase II Capacity Payment is $4,844,623.

4.2. Developers’ Phase II Capacity Payment will be treated by Utility as an advance in aid of
construction, subject to refunding in accordance with the provisions of the 2001
Commercial Agreement.

4.3. Developers’ Phase II Capacity Payment shall be tendered in the form of a check made
payable to Utility within five (5) days of the effective date of this Agreement as set forth
below. That Phase II Capacity Payment shall constitute the full amount that Developers
are obligated to pay for 558,780 gallons per day of Phase II Capacity, except as noted in
§ 5 below. Further, this provision does not apply to Developers’ payment obligations or
other applicable fees under any and all line extension agreements executed between the
parties for the Phase II project.

4.4. Developers’ obligations under this Agreement are subject to approval of the MOA by the
Goodyear City Council in a form acceptable to Developers no later than October 15,
2008 with such approval not to be unreasonably withheld by Developers, unless
otherwise agreed by Developers. In the event that the City Council does not approve the
MOA by October 15, 2008, Developers shall have the right to void this Agreement.
Developers agree, represent and warrant that Utility does not have any control over the
decision by the Goodyear City Council to approve the MOA, and that any failure of the
City to approve or execute the MOA does not imply that Utility lacks the ability to or is
unwilling to provide wastewater utility service to the Estrella Falls Project.




5. Protection Against Stranded Investment.

5.1. The treatment capacity, capacity price, payment and funding terms of this Agreement are
based on Developers’ representations that they intend to proceed with the full
development of Phase II of Estrella Falls as intended to require 558,780 gallons of
treatment capacity of Phase II in accordance with Developers’ project schedule. In the
events that Utility finances and constructs, partially or completely, the necessary
expansion of PVWREF (or any other facility) to provide treatment capacity for Phase II of
the Estrella Falls project, and Developers cancel Phase II or materially reduce the
capacity needs of Phase II by 10% or more, then Developers shall reimburse Utility the
full amount of Utility’s stranded investment in the treatment capacity dedicated to serve
Phase II of the Estrella Falls project. In that event, Developers shall pay to Utility the
full amount of Utility’s stranded investment in treatment capacity calculated as [(the
actual per gallon cost incurred by Utility to finance and construct 558,780 gallons per
day of treatment capacity — $8.67 per gallon) x (the amount of Stranded Capacity, as
defined in the next paragraph, exceeding 55,878 gallons)].

5.2. Developers' payment obligations shall accrue upon issuance of a final decision by the
Commission disallowing all or a portion of such Phase II capacity and facilities from
inclusion in Utility's rate base because such capacity exceeds the amount required to
provide service to Utility's customers within its CC&N and/or for any other similar
reason. The amount of such capacity disallowance is defined as the “Stranded
Capacity.” Upon issuance of such final decision and/or order by the Commission,
Developer shall make payment for Stranded Capacity within 21 days of written demand
by Utility. Developers shall be jointly and severally liable for the payment obligations
under this paragraph.

5.3. Demands in this Section will be calculated in accordance with A.A.C. Title 18, Chapter
9, Table 1 - Unit Design Flows (2005), as amended, or such successor standards used by
ADEQ to calculate unit design flows for permitting new utility sewage collection
systems. ’

6. Notice of Intent to Commence Construction. After issuance of the Commission approval
set forth in § 10 below and after issuance of the regulatory permits set forth in § 2 above,
Utility shall notify Developers in writing that all permits have been issued and that Utility
intends to proceed with construction, financing and contracting for the wastewater facilities
to serve Phase II of the project. Upon receipt of such notice, Developers shall have five (5)
business days to notify Utility to cease construction of the wastewater facilities. If
Developers do not advise Utility in writing to cease construction within that five (5) day
period, Utility shall be deemed authorized to commence construction of the facilities,
Developers’ Phase II Capacity Payment shall become non-refundable and Developers’
remaining payment obligations under this Agreement shall be perfected and enforceable
against Developers, jointly and severally. If Developers advise Utility in writing to cease
construction within that five (5) day period, Utility shall refund the unused portion of the
Phase II Capacity Payment to Developers, after accounting for any and all costs incurred by
Utility.




7.

10.

Dismissal of Pending Litigation and Release. Within five (5) days of the effective date of
this Agreement, Developers will dismiss the Court Complaint with prejudice, with each Party
bearing its own costs and attorney’s fees. Further, upon the effective date of this Agreement,
Developers fully and forever release and discharge Utility from any and all claims, causes of
actions, demands, or damages of any kind relating in any way to the issues that were raised
or could have been raised in the Court Complaint, the Commission Complaint and any and
all claims, causes of actions, demands, or damages of any kind relating to the 2001
Commercial Agreement.

Existing Agreements. Except as expressly set forth in this Agreement, all other terms and
conditions of the Parties' Development Agreements, including the 2001 Commercial
Agreement, remain in full force and effect.

Line Extension Agreements. For all future development up to the amount of the total Phase
I and Phase II Capacity, the Parties will expeditiously execute necessary water and
wastewater line-extension agreements in the forms attached as Exhibit E and Exhibit F.

Commission Approval; Effectiveness of Agreement, Effective Date. The Parties jointly
require Commission approval of this Settlement Agreement, including the financing and

funding provisions pertaining to Developers, and will jointly file for approval of this
Agreement including the negotiated capacity price of $8.67/gallon and the amount of
Developer funding, advances and contributions.

10.1. Cooperation of the Parties. The Parties agree to cooperate fully and in good-
faith to take any and all steps necessary and reasonable to seek Commission approval of
this Agreement without material change by October 22, 2008. If the Commission
determines that it does not have authority to approve this Agreement, the Parties shall
seek Commission approval of the financing and funding provisions set forth in § 4 of
this Agreement without material change by October 22, 2008. Such approval shall be
sought in the Commission Complaint proceeding under Docket No. SW-01428A-08-
0234. For purposes of this Agreement, a “material change” shall be a modification,
alteration or amendment to this Agreement and/or any of its individual terms and
conditions, including its funding, payment and financing provisions, such that a
reasonable person would view such modification, alteration or amendment as materially
influencing the decision whether to enter this Agreement.

10.2. Commission Approval Without Material Change. If the Commission approves
this Agreement without material change, or alternatively, if the Commission determines
that it does not have authority to approve this Agreement but approves the financing and
funding provisions contained in § 4 of this Agreement without material change, then
Utility shall submit a statement of acceptance in writing within five (5) days of such
order being issued by the Commission.

10.3. Commission Approval With Material Change. If the Commission issues an
order approving this Agreement but with material changes, or alternatively, if the
Commission determines that it does not have authority to approve this Agreement but
approves the financing and funding provisions in § 4 of this Agreement with material




11.

12.

13.

14.

change, then each Party shall submit a statement of acceptance or non-acceptance within
five (5) days of such order being issued by the Commission. If either Party fails to issue
such statement within that five (5) day period, then the Commission order shall be
deemed acceptable by that Party. If any Party refuses to accept the order, then the
Parties shall meet within seven (7) days to discuss whether the reason for non-
acceptance can be cured or resolved. If such statement of non-acceptance is not
withdrawn and a statement of acceptance issued as a result of such meeting, the Parties
hereby agree that this Agreement shall have no force and effect, shall become null and
void, and that the Parties’ existing Development Agreements shall remain in full force
and effect, subject to the existing dispute between the Parties.

10.4. Commission Denial of Approval. If the Commission issues an order denying
approval of this Agreement, or alternatively, or if the Commission determines that it
does not have authority to approve this Agreement but denies the financing and funding
provisions contained in this Agreement, then the Parties hereby agree that this
Agreement shall have no force and effect, shall become null and void, and that the
Parties’ existing Development Agreements shall remain in full force and effect, subject
to the existing dispute between the Parties.

10.5. Effective Date. The Parties agree that the effective date of this Agreement shall
be the date upon which either (i) Utility issues a statement of acceptance under 9 10.2 or
(ii) both parties issue a statement of acceptance under § 10.3 indicating that the
Commission decision and order approving this Agreement is acceptable in accordance
with the provisions set forth above. If the Commission does not issue a decision and
order by October 22, 2008, then this Agreement shall be void and of no further effect,
unless otherwise agreed by the Parties. Within five business days of the effective date of
this Agreement, Developers shall dismiss the Court Complaint with prejudice in
accordance with §7 above, and tender to Utility the Phase II Capacity Payment required
in §4 of this Agreement.

Limitations. Unless expressly approved by the Commission, none of the positions taken in
this Agreement by any of the Parties may be referred to, cited to, or relied upon by any other
Party or person in any fashion as precedent or otherwise in any proceeding before the
Commission or any other regulatory agency or before any court of law for any purpose
except in furtherance of the purpose and results of this Agreement.

Compromise and Settlement. This Agreement is the compromise of disputed claims
between the Parties, and is not to be construed as an admission of liability by any Party.

Severability. The terms of this Agreement are in consideration and support of all other
terms. Accordingly, such terms are not severable.

Support and Defend. The Parties pledge to support and defend this Agreement before the
Commission or Superior Court, including appearing at any Open Meeting of the Commission
or Court hearing when such agreement is considered, and not to take any position, either
before the Commission, Superior Court or elsewhere, that is inconsistent with the terms of
this Agreement.




15. Sole Agreement. With respect to its subject matter, including without limitation all matters
incorporated herein by reference, this Agreement is a complete integration and final
expression of the Parties’ rights and duties, and there are no other agreements or
understandings between the Parties to the contrary, except as set forth in this Agreement.

16. Modifications. This Agreement shall not be altered, modified or amended except by written
agreement signed by the Parties.

17. Governing Law. This Agreement shall be governed by and construed in accordance with
Arizona law.

18. Attorneys' Fees and Costs. In the event an action is commenced to enforce or declare the
rights of the parties under this Agreement, the prevailing party in such action shall collect its
legal costs and reasonable attorneys' fees, in addition to all other available relief.

19. Authorization to Execute. Each Party executing this Agreement represents and warrants
that he or she is fully authorized to do so. Each Party represents to the other parties hereto
that it has authority to perform its respective obligations under this Agreement, and that it is
not in violation of any other agreements or binding arrangements in so entering into or
performing under this Agreement, and that there are no other parties to be bound by this
Agreement in order to fully resolve the claims.

20. Counterparts. This Agreement may be executed in counterparts.
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Execute the Parties as of September , 2008.

Litchfield Park Service Company,

an Arizona corporation

By: / M & (a7’ %
Robert Dodds
Its President

‘Westcor/Goodyear, L.L.C., an Arizona limited liability
company ‘

By: the Westcor Company II Limited Partnership, an
Arizona limited partnership, its managing member

By: Macerich TWC II Corp., a Delaware
corporation, its general partner

By:

Chatles McPhee, Sr
Its Senior Vice President

Globe Land Investors, L.L.C., a Delaware limited liability
company

By: the Globe Corporation, a Delaware Corporation, its
managing member

By:

George Getz
Its President




Executed by the Parties as of September 12, 2008.

Litchfield Park Service Company,
an Arizona corporation

By:

Robert Dodds
Its President

Westcor/Goodyear, L.L.C., an Arizona limited liability
company

By: the Westcor Company II Limited Partnership, an
Arizona limited partnership, its managing member

By: Macerich TWC II Corp., a Delaware
corporation, its general partner

By: Chonds 'P(W\ﬁﬂ/

Charles McPhee, Sr
Its Senior Vice President

Globe Land Investors, L.L.C., a Delaware limited liability
company

By: the Globe Corporation, a Delaware Corporation, its
managing member

By:

George Getz
Its President




Executed by the Parties as of September 12, 2008.

Litchfield Park Service Company,
an Arizona corporation

By:

Robert Dodds
Its President

Westcor/Goodyear, L.L.C., an Arizona limited liability
company

By: the Westcor Company II Limited Partnership, an
Arizona limited partnership, its managing member

By: Macerich TWC II Corp., a Delaware
corporation, its general partner

By:

Charles McPhee, Sr
Its Senior Vice President

Globe Land Investors, L.L.C., a Delaware limited liability
company
Tihheg
By: the Globe Corporation, a Delaware- Corporation, its
managing member

By:

Its President
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August 13, 2008
clo Westcor
11411 N, Tatum Boulevard

Phoenix, AZ 85028
Attention: Mr. Rob Bassett, Assistant Vice President Developient
Dear Sirs:,

RE: Wil Serve Letter--Wastewater Utility Service for Phase I of the Market at
Estrella Fallg

Westcor/Goodyear LLC and #s development pariner, Globe Land Investors, L.L.C. (togsther,
“Developers™) have roquested that Litchfield Pack Service Company ("LPSCo™} provide a will
serve lettor refating to the proposed corumercial development in Goodyear, Arizona known as
Esirella Falls, Phase T (“the Project”). The Project is located within LPSCo’s Certificate of
Convenienve & Necessity as issued by the Arizona Corporstion Commmission (“Commission™),
which certificate gives LPSCo the authority to provide wastewater service to the Project. LPSCo
will provide wastewater service to the Project as set forth below,

|
1
Westcor/Goodysar LLC
LPSCo hersby confirms it is willing and able to provide wastéwater utility service to the Project
in accordance with the Commission’s rules and regulations, and In sccordance with the
requirements of the Arizona Department of Euvironmental Quality, the Maricopa County
Tuvironmental Services Departiment, and any other regulatory agencies having jurisdiction over
the facilitics and/or LPSCo's provision of wastewater service. The provision of such service by
LPSCo shall be subject to the Parties” existing agreements, including the terms and conditions
set forth in the 2001 Commercial Wastewater Facilities Agreement, which contract calls for
capacity funding by Developer and entering into appropriate line oxtension agrocments
governing the on-site and off site facilitics to be constructed by Developors and conveyed to
LPSCo. Construction, operation and maintenance of the wastewater vtility system will also be'in -
accordance with LPSCo’s procedures and standard practices.
Subject to applicable regulatory approvals and permits, the agreements between the parties, and
satisfaction of Developer’s funding and other obligations undor existing and/or future
agreements, LPSCo will provide sufficient treatmont capacity for the Project. The parties have
agreed that the amount of capacity necessary for the Project will be caloulated in acéordance
with ADEQ Engineering Bulletin 12, table T Average Daily Sewage Flow,

Subject to the obligations and liabilities of the partics set out in the existing and/or future
agreements, and barring any unforeseen regulatory or other ¢ircumstances, LPSCo will provide
wastewater utility service, including treatment, as required to meet the scheduled needs of sach
phase of the Project. Specifically LPSCo understands that the Project will proceed in three
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phases with the first, the Power Center, anticipated to be completed in approximately six months,
tequiring less than 100,000 gallons per day of treatment capacity. The second phase of the
Project is the Mall, expected to be opened in the third or fourth quarter of 2010, and will require
approximately 200,000 gallons per day of irealment capacity. Lasily, the final phase of the
Profect, which LPSCo understands involves several additional commercial developments
anticipated to be added in and around the vicinity of the Mall over a roughly 10-year period after
the Mall is completed, will require the balance of the agreed upon treatment capacity, Al this
time, LPSCo is not aware of any specific problems or circumstances that would prevent it from
providing capacity in accordance with this understanding of Developers’ Project schedule.

I theve are any questions with tespect to this letter, or LPSCo’s provision of wastewater utility
service to the Project, pleass contact the undersigned at your convenience,

ours very truly,

R

Gregory S, Sorensen
Manager,
Litehfield Park Service Company

co:  Mayor James Cavanaugh, City of Goodysar
Chairman Mike Gleason
Comenissioner William A, Mundell
Commissioner Jeff Hatch-Miller
Commissioner Kristin K. Mayes
Commissioner Gary Pierce
Judge Dwight D. Nodes
Shawn Bradford, City of Goodyear
ACC Docket Control {13 copies)
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August 21, 2008
Westcor/Globe, LLC
clo Westeor

11441 N, Tatum Blvd.
Phoenix, AZ 83028

Attention Mr. Rob Bassett, Assistant Vice President, Development
Dear Sits;

We arg in receipt of the August 135, 2008 letter from Mr. Bassett responding to my lefter of
August 13, 2008, The following response is meant to address each of your seven coriesponding

points outlined in your letter,
1. Capacity Price. We are prepared to accept the proposed price, subject fo the

Atizona Corporation Commission confirming the acceptability of the proposed funding
arrangement and the settlement agreement between the patties, To the extent the Arizona
Corporation Comumission dirécts LPSCo to requiré Developers fund e greater or lesser amount
for the requived capacity, the Developers shall be required to fund such greater aimount,

Z. Capacity Regulrement,  We are in agreement with the proposed capacity based on
ADEQ Engineeting Bulletin 12 and the study submitted by Jacobs Engineering, If Phase I
requires more than 558,000 gallons in capacity, Developers shall pay the actual costs for any

such additional capacity.

3. Avallable Capacity, Subject o the terms and conditions set out in the Will-
Serve Leiter, LPSCo belioves that it has or will have sufficient capacity to serve the Power
Center and Regional Mall,

4, Future Capacity, Subject to the terms and conditions set out in the Will

Serve Letter, LPSCo has commitied to scrve the requirements of the Power Center snd Regional
Mall and fully anticipates providing treatment caproity through the expansion of the Palm Vallsy
Water Reclamation Facility. To the extent that such expansion is not feasible, LPSCo shall be
responsible for provision of alternative treatment capacity in accordance with the ternis and
conditions set forth in the Will Serve Letier.

5, Capacity Payment. We agree that the terms of the proposed settlement will
involve payment in full for the capacity acquired to serve the Developer's projects.

6. Permits, Bused on LPSCo’s understanding of the permitling
requirements for the 1 mgd expansion of the PYWRF, and discussions with City of Goodyear
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representatives who pledged support for those permits, LPSCo does not anticipate any permitting
issues which will not aflow completion ofthe 1 mgd expansion of the PYWRF. LPSCo will be
required to oblain any and all necossary regulatory permits required by ADEQ, Maricopa County
or any other entity. LPSCo has begun the preliminary permitting provess and will pursue the
necessaty permils as quickly as possible upon satisfaction of Developers® payment obligations.
LPSCo anticipates entering ifto a short term capacity usage sgreement with the City of
Goodyear 1o address any wnforeseen permitting and construction delays.

7 Line Extension Agreements Uniil the uncertainty iniroduced by the litigation
currently being advanced by the Developers is resolved, LPSCo would not undertake a review of
the draft LXAs prepared by the Developers. It is LPSCo’s intent to utilize its cwrrent standard
form of the Line Bxtension Agreements for the Developers projects and will uidertake to
provide such draft agreements forthwith following settlement of the outstanding litigation claims
being advanced by the Developers.

Assuming the above responses address your concemns as expressed in your August 15™ letter, we
look forward to quickly exeouting e settlement agreement that will allow all litigation 1o be
dismissed.

Please contact me with any additional questions you may have.

Sincerely,

B eSS

Gregory 8. SBorensen
Manager
Litehfield Park Service Conipany

Co: Mayor James Cavanaugh, City of Goodyear
Chairman Mike Gleason
Commissioner William A, Mundell
Commissioner Jeff Hatch-Miller
Commissioner Kristin K. Mayes
Commissioner Gary Pierce
Judge Dwight D. Nodes
Shawn Bradford, City of Goodyear
ACC Docket Control SWO14284-08-0234 (13 copics)
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{THE MARKET ATESTRELLA FALLS - PHASE I ONSITE)
This WATER FACILITIES AGREEMENT *Agreement™),
isentered intothis . of 2008, by and between
LITCHFIELD PARK SERVICE COMPANY,

an Arizona corporation ("Utility")y and

WESTCOR/GOODYEAR LL.C.,

air Arizona limited Hability compuny (“Developer”)

RECITALS

WHEREAS, Developer preposes to consiruct water-distribution facilities within Phase 11 of the
Market at Estrella Falls development ("Development™) Tocated on real property described on
Exhibit "A" attached hereto that iy within Utility's certificated area and desires Utility to provide
certain wility services; and

WHEREAS, Uility owns and operates a waler utility system that authorizes Utitity to provide
public utility water service 10 Development and desieds 1o provide suchi services to Dévelopment,
and

WHEREAS, Utility entered into that-certain Commiercial Water Facilities Agreemont with Globe
Land Investors, 1.1L.C. (“Owner™) dated June 1, 2001 (the "Master Agreciment™); and

WHEREAS, Developer is-a "Designated Builder” of the Water Facilities contemiplated by this
Agreement, as provided in the Master Agreement; and

WHEREAS Developer is willing o assume the obligation of Owner (o reimburse Ullility for
Overhead Costens set forth in the Mastér Agrestent.

NOW THEREFORE; i considération of the mutual promises contained in this Agreetient and
otirer good and valuable consideration, the receipt of which the parties acknowledge, the parties
agree as follows,

L Water Facilities

A Construction of On-Site Water Facilities by Developer.

1. Devaloper shall constract, of cause to be constructed, pursuant 1o this Agreoment
and Section LA of the Master Agreement, certain on-gite water distribution: facilities ("Water
Facilitics") accessary for Thility to provide water utility service within Dovelopment; a8 more
particularly deseribed in Exhibit “B™ attached hereto. Developer shall design and construct, or
causie 10 be-desigined and constracted, all Water Facilities to serve Development i sccordance
with the plans and specifications prepared by Deviloper and approved by Utiliiv:

Initial _
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2 The construction of the Water Facilities shall be in accordance with plans and
specifications (and any materfal changes thereto) which have been () prepared in accordance
with good waler ofility practice as generally accepted in Marcopa County, and with all
apphicable rules, regulations and requirements of sl regulatory agencies having jurisdiction over
witer service iy the Development, (1) approved, in writing, by the Utility, which approval shall
uot be unreasonably conditioned, delayed or denled, and (iil) approved, in writing, by any
govermmental entity having authority over water service i the Development (“Approved
Plans™): The Ulility shall provide fo the Developer the Utility's written approval or disapproval
with commvents, ol say plans and specifications for the Water Facilities within thitty (30)
calendar days afler submittal of such plany and specifications to the Utility, I such plans and
specifications are disapproved by the Lhility, the Unlity’s apgrovel of such plans and
spevifications shall be provided within fourteen (14} calendar days after re-submittal of such
plany and ypecificationy incorporiting the Ty s comnmients 16 the ofiginally stbmitted plang
and specifieations. The Approved Plans shall be incorporated herein by reference and made part
of thix Agreement.. Developer shall not commence construction of the Water Facilities prior to
the issuance of any Approvad Plans,

3 All masterialy used 10 construct the Water Facilities shall be new and both
workananship and materials shall be of good quality that medts the spedifications and standards
of the Utility"s Development Guide, the Arizona Corporation: Commission (“Commission™). the
Arizona Department of Environmeatal Quality, the Avizona Depadment of Health Services and
all other applicable regulatory agencivs. Developer shall assign 1o the Uhility the warranties of
s contractor(s) for the Water Fucilities. Developer agrees o remove or replace at its dwn Cost,
or reimbuese the Liility for all reasonable vosts incurred hy the Utility for removing and
replaving any - defective part or parts of the Water Facilities, for two (2) yenrs after Utility’s
acceptance pursnant to-Section LAS berein.

4. An itemized cost estimate of the Water Facilities (including soft cosis) is altached
bereto as Exhibit "C" and represents The estimated gost of the Water Facilities ‘subject 1o
amendment upon completion of construction and Utility receiving Developer's invoices for the
Waler Facilities, This initial cost estimate for the Water Facilities is § . Upon final
construction and inspection by Utility of the Water Facilities constructed and installed by
Developer, in the manger described in Section LB and LIR.9 of the Master Agreement, Utility
shall provide Developer with a weitten Operational Acceptance of the Water Facilities, pursuant
to Section LA.S. Developér shall provide Ultility with accurate as-built wmaps {4-mil Mylar and
AutoCAD format) showing the exact location of the Water Facilitics and the configuration of
such facilities in Development, Accurate as-built maps must be received by Utility prior to final
inspection of the Water Facilities.

& “Operational Acceptance” of the Water Facilities by the Utility shall occur at the
time the Developer has provided all of the following items 1o the Utility as required by this
Agreoment: (1) all fees, costs, and funds required under this Agreement, other than the overhead
fee required by Bection H(BX( 1), below; (13) the Approval to Construct the Water Facilities; and
(i) recorded copies of all required Deeds and Easensents. The Uttlity shall assume operational
responsibilities for the Water Facilities only aflter receipt of the above. Final Acceptance of the
Water Facilities by the Utility shall ccour-only after the Utility receives all of ‘the following as

2 Tnitial
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otherwise roquired by This Agreements (1) all itéme required for Operational Adceptanes; (i)
approved Final Inspection by Utility, including afl punch fist items, (D all invoices; (v) all lien
waivers; (v) coples ofall permits and Hvenses; {viyall requived evidences of title, including a Bill
of Sale as more Tully set forth in Section L3 (vil) the as-buill™ plans; aud (viil) the everhend fee
required by Section TXT), below. Ultility will then promptly provide Developer written final
acceptance of the Water Facilities, It all docuoments forthe Utility’™s Flpal Acceptance are not
received within sixty (607 days of Litility’s Final Ingpection, Utility shall have no obligation w
set additional meters within the Development until such tne as Developer hias complisd with
these requirements,

6. o connection with the construction of the Water Facilities, Developer shall be
responsible for complying with ARS. 40-360.21. ¢ seq,, and velated Tocal regulations, aud will
asyume all costy and Habilities associated with (1) coordination with the owners or agets of all
underground. facilities within and adjacent to the Development regarding the location of such
facilities, and (2) construction near, or darage to, such underground facilities. Devsloper will
conduct, o cause to be condited, all excavation i a carefid and prudent manner in its
construction of the Water Facilities,

1. Bpon writien Operationad Acceptance of the Water Pacilities by Utility and
receipt by Utility of accurate as-builts in 4-mil Mylar and AutoCAD format for the Water
Facilities, Developer shall provide Utility with a Bill of Sale, which shall be acconpanied bya
detailed itemization of all mmounts paid in conneclion with the construction of the Water
Facilities, together with satisfactory evidence of full and final pavment of all amounts due and
payable in connection with such construction.

2. I the Bill of Sale, Developer shall warrant and represent for the completed parcel
that (13 1he Water Facilitics have been property constructed and iostalled in accordanee with the
plans and specifications therefore; (2) the Water Facilities ave free and clear of all liss and
cheumbrances of any nattre; and (3) the Water Facilities have been inspocted and approved by
Ultility and all governmental agencies having jurisdiction over the construgtion of the Water
Faeilties. In addition, Developer shall warrant that the completed Waler Facilitios for
Development will be frée from all defects and deliciencies in construction, muterials and
workmanship for a period of two years from the date of Utlity’s written acceptance. During the
warranty period, Developer agrees o prompily undertake any actions required o repair or
cortect any defects of deficiencies in contriction, materials or workmanship upon feceipt of
written notice thereof from THility. Should Developer fail to promptly take such actions during
the warranty period, Utility may repair or correet thie defect or deficiency and Developer shall
reimburse the Utility for all ressonable  costs incumed by ihe Utility.  The foregoing
notwithstanding, upon the transfer of Water Facilities, Developer shall retain no right; title or
interest in any Water Facilitiss

Lo Eascinents.
L Developer shall provide to Utility satisfactory evidence of easements and fight-of-

way {public or private) over, under and across all portions of the main and pipeline routes of the

3 nitial
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Water Facilitios ag inay be oocessary incorder to {17 sérve cach parcel oy fot within Developent
and (2) operate, maintain and repair the Water Facilities.  All gasements and rights of way shall
be free of obstacles, which may interfere with ULIlLy's use, operation, and maintenance of the
Water Facilities. Inno cventshall such casoments be fegs than sixteen (16) feetin width,

D. Litilitv's Risht to Inspect During Construction,

1. Ultility shiall have the right at all times during. comsfruction 1o inspect the progress
of the work-performed and to determine whether the work Is being performed in accordance with
the plans and Ulility specifications and all agreemoents between the parties.  Ulility will use its
best sfforts to inspect the progress of the work pedformed and determine whether the work is
being performed in accordance with the plans and Utility specifications and all agreements
between the parties, within forty-eight (48) hours dafter Developer requests an inspection
{excluding Saturdayy, Sundays, and holidays). Failure to inspect within forty-sight (48) hiours
shall not constitute a waiver of Udlity's right to inspect the work performed and determine
whether the work is being performed I secordance with the plang and Utility Specitications and
allagreements between the padies. 1 in Utility's reasonable-opinion, the work has not been, or
is not being, performed in a goodiand workmanlike manner and in accordance with the plags and
Utility specifications and applicable governmental requirements, Utility shall have thé right fo
require Developer (o comeet any defects by providing written notice to Developer describing the
defeet fo be remedied. Complete and satisthctory completion -of the Water Facilities in
aecordance with the plan.and Utility’s specifications and applicable governmental requirenients
is & condition precedent to Utility's acoeptance of the trarsfer of the Water Facilitics and ‘the
furnishing of water utility service to Development, which aceeptance shall not be unreasonably
withheld or delayed.

E. Jurisdiction of the Arizona Comoration Commission.

1. Al rights and obligations hereunder imcluding thése regaiding. water utility
service 10 Development, shall be subject to the miles and regulations of the Conuwission and all
applicable rates; fees, charges, and taril¥s of Utility us approved by the Commission now or as
they muy be changed in the future. However, the provisions for refinds to Developer shall be as
set forth herein and in the Master Agreenent or any Amendment to the Mastér Agreement,
Ultility shall have the unilateral vight 1o apply to the Commission for changes or modifications in
any of its rates or charges and to alter or.amend s terms and conditions. of service and o
otherwise charge for s services as may be permitted by the Comumission,

F. Survey.
1. In the event of a dispute over the location of an easement, or a diserepancy from

the recorded plat, Urdlity may require Devéloper to conduct a survey at Developer's cost, but only
to the extent necessary to identify the legal description orto resolve the diserepancy.

{3 Ovarsizing,

L I requested by Udlity before approval -of the engineering plans, a8 provided in
Section LA, of this Agreements Developer shall "oversize” the Water Facilities as specified by

4 nitial
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Ultility,  Uttidity shall reimburse Developer for the amount by wiich the material prices of the
oversized Water Facilitiey exceed the actinl matorial prices of these Water Faeilities prior fo
“oversizing”. Payment for oversizing will be made by Utility to Developer within thirty (30)
davs of written notics o Utility after Uility's Final Acceptance of said Water Facilities.

A Refund Provisions,

1. The amounts set forth in. Exhibit "C" herelo representing the cost of the Water
Facilities vonstructed and installed under this Agreoment shall be considered an advance inaid-of
conistruction {"Advance”) and shall be subject to refund. The Advance shall be repaid to
Devéloper through annual refind payments (made without interest to Developer) in the amount
of ten percent (10%) of Uhilins total grosy annual revenue (exelusive of revenue taxes, connect
and reconnect charges, bad check charges and other similar non-service charges) eamed from
water sales to each bona fide customer whoge customer service ling s comected 1o the Water
Facilities constructed under this Agreement. Such aimual payments shall be made by Utility on
or before Augnst 31% of each.year covering refunds due fromy water revenuss received during the
preceding July 1 1o June 30 period.  Such annual payments shall contiaue to be made by Utility
to Developer until such tinme as Developer receives the full amiount of the Advance ‘or-for a
period of fifteen (15) vears from the date on which Utility has issued ity written notice of
operational acceptance. whichever oocurs first, If the entire Advance has not been refimded to
Developer at the end of such fifteon (13) year-period, Utility's obligation to make such refund
payments shall ceasé and the portion of the advance that was not so refimded shall become
naprefundable, in which cage the balance not refunded shall be entered as a contribution in gid of
construction iy the accounts of Utitity. Uty reserves the right toeacedlerate the repasment of
refunds owed to Develeper.  Uility and Developer agree that thronghout the ferm of this
Agreement, Utilit's refund obligation is executory in nature and Developer's dight to teceive
refunds from Uity exigts only s accordance with the tenns of the Agreemeént and e Master
Agreement, or any Ameadment 1o the Masfer Agreement, not otherwise.  The aggregate of
refinds hercunder shall by no-gvent exceed the total of the Advance. Utiity shall have the right
1o set off refunds owing to Developer againktany amount owing by Developer to Utility,

B Overhead Costs,

L Under Section LB14 of the Master Agreement, Uity is entiled o
retmbursensent from Developer for fees and oxpenses incurred by Utility In connection with
overhead costy, which shall include inspection and testing of the Water Facilities ("Overhead
Costs™), Utility’s reimbursement entitlerment for Overhead Cots is equal 1o 3% of the remuining
Water Facilities costs. The Qverhiead Costs to be reimbursed by Developer will be based on
invoicey provided by Developer and approved by Utlity under Saetion 1LA2 above. Thility will
then obtain reimbursement for Oveshead Costs by submitting an invoice to Developer,
Developer’s reimbursement payment will be due within 30 days of the receipt of the invoice for
Overhead Cogts.  For purposes of this. Agreement, the cost estimate for Overhead Costs is
$ {3¥%efsS__ .}

3 Initial
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1. The partics scknowledge that tie cogts set Forth in Exhibit "C hertdp are based on
gpecilications u the plans for the improvement for Development. If adjustments are made to, the
Water Facilities cost due to changes in the final water plans, changes in the cost of the final
instalied facilitios or actual invoices the final amount representing the instalted and constructed
Water Facilities contribution shall be adjusted. accordingly. If during comstruction, -difficull
treviching or other unforeseen - construction corditions are encountered or any ncrease inthe cost
of construction caused by clhrcumstances that could not have been reasonably known or are
beyond the control of the parties hereto, the mmount set forth in Exhibit "C” shall be adjusted to
reflect the -actual total cost of condlruction together with any appropriate enginsering fees,
overheads, and aftormeys® fees incurred @ a result of the toforeseen construction conditions amd
such final amount shall be made as an adjustment o Exhibit »C*,

D. New Water Metsis,

L Utifity shall not be obligated w set any watér meter-within Development until
Utility has issoed Operational Acceptance ofithe associated Water Facilities.

E. Water Meter Deposit Refunds.

i The amount representing Tarif Meter Charge at the time of payment, installed
and activated under this- Agreement shall be considered reimbursable deposits.  Utility shall
repay such water meter charge to Developor, through annual refund paymients (made without
interest) each i the amount of fen percent (10%) of such charge, Utility shall make such
paviments on or before November 30 of each year. The aggregate refunds hereunder shall inno
gvent excéed the total of the water mcter charge expended by Developer minug any refunds of
nieters alveady made.

Hl.  General Provisions
A N iability

1. Utility’s Water-and Wastewater System Master Plan dated April 2006, attached
hereto as Exhibit D, shows the water distribution systém is designed to-supply water #t a
minimum pressure of approximately 50 pounds per square inch (psiy during normal operating
conditions.  However, sotwithstanding the foregoing, Utility makes no reprosentation or
warranty concersing the adequacy of Utility services it provides for the profection of
Development.  UTILITY  EXPRESSLY DISCLAIMS  ANY RESPONSIBULITY OR
OBLIGATION TO PROVIDE WATER AT A SPECIFIC BRESSURE OR GALLONS PER
MINUTE FLOW RATE AT ANY FIRE STANDPIFE, OR FIRE HYDRANT, OR FOR FIRE
PROTECTION SERVICE, IN THE EVENT FIRE PROTECTION SERVICE IS
INTERRUPTED, IRREGULAR, DEFECTIVE, OR FAILS FROM CAUSES BEYOND THE
UTILITY’ S CONTROL OR THROUGH ORDINARY NEGLIGENCE-OF IS EMPLOYEES,
SERVANTS OR AGENTS, THE UTILITY WILL NOT BE LIABLE FOR ANY INJURIES OR
DAMAGES ARIBING THEREFROM. UtLility’s obligation is to supply waler at such pressures
ay may be available as a-result of the normal operation of its system, 4t an amount ot less than
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20 psi pursuant o AAC R14-2-807.F and LHifity shall got be lable for injurics or datiage
resulting from causes heyond Utiliny's control.  Pregsares may-drop 1o a minimum of 20 psi
during fire flow events or other unusual demand conditions.

2. Developer will indemnily and bold Utility, its officers: directors, agents, and
emplovees harlesy from and againgt any and all claims, damages, costs and expenses, fncluding
penaliies and assessments, atorneys’ fees and court eosts, to which they or any of them may be
subjected by reason of injury, death, loss, claim; penally, assessment or damage taused or
contributed 1o by the active or passive negligence of Developer, its dgents, servants, emplovees,
condractors or sebeontractors in the execation of the work or inconnection therewith; and in case
any suit of other proceeding shall be brought on account thereof, Developer will assume the
detense wt Developer's expense and will pay all judgments rendered therein.  The foregoeing
indennity does not cover any negligent or wrongful acts of Utility, ity officers, directors, agents
or eraplovees,

B Uncontroflable Forces,

1. Uility shall fiot be Hable to Develaper, nor'te Dévelopar's agdiits, horto any other
person, firm of corporation whatsogver, for or 6n . account of any interruption or fuilure in the
delivery of water in accordance with this Agressnent; or for or on account of apy loss; injury or
damage oecasioned: hereby where such interrugtion of fhilure, either directly or indirectly, is
caused by or results from any of the following, fire, lightaing, flood, windstorm, Act of God,
invasion orforee majiure: complisnce with any ordors, rules, rogulations or determiniation,
whether valid or fnvalid, of any governmaental authority or status or ownership of waler and
water curtailinent plans adopted by the Commission; breakdown, repair or replaconsent of any
well, machitery, equipment, transmission line, pipeline or other facility; shortage of any fuel,
suppligs, material or labor, or where such interruption dr tailure is directly or indirectly due To
any eause 1ol reasonably preventable by Utility or not ressonably within it controly any-action
or omission on the part of Utility wihich is ot grossly negligent or is the result of willful
migeonduct,

c, Binding Fllect: Assionments,

L This Agreement shall be binding upon and e to the benefit of the paitics
herato, and their respective legal representatives, successors and assigns,  Withouot THlY's
written consent, which consent may not be unreasonably withhield, delayed or conditions,
Developer may nol assign its rights, obligations and interest inihis Agreement Notwithstanding
the preceding sentence, Developer —upon prior written notice to Utility, but without consent of
Utility, may assign its rights under this agreement to an entity that controls, is confrolled by oris
under common control with Westeot/Goodyenr LLC or The Market at Estrella Falls, LLC. Upon
any assignment by Developer in accordance with this Section C.1, Developer shall be relensed
from any and all liabilitics and obligations under this Agreement that ficst arise after the dateof
any such assignment;

2. Liility veserves the right to deem this Agreement niatl and void if Developer doos
aot begin construction within one year from the date of this Agreement. I Developer has niot
started construction withiiy once year from the date of this Agreement, Doveloper may-issue &
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written request to Utility for an extension of this Agreemont. Utility's response to said request
for extension will net be unreasonably deluyed. T Uttty deems the Agreenent null and void,
Uttility will send written notice of cancellation of Agreement to Developer via certified mail to
the nddress provided below:

D. Notices.

1. Any notice required or permitted to be given under this Agreement shall be
deemed delivered and be effective on the date physically delivered to the party of whom notice is
being provided or two (2) calendar days following the date on which the notice is deposited in
the United States Mail, postage prepaid, certiffed delivery, and address 1o the party 1o whom
notice 18 being provided as follows:

Thility:

Litchfield Park Service Company

12725 W, Indian School R4, Suite DICL

Avondale, Arizona £5323

Attee James W, Humble; Developinent Services Manager

Developen

WestecoriGoodyear, LL.C

11411 N. Tatum Bivd,

Phoenix, Arizona 85028

Attre Garrett Newland: Viee Pragident of Development

2. Kach party shall promptly provide weitten notice to. the other party, ag provided
herein, of any subsequent change of address, and the failire to do so shall preclide any
subsequent claim thatl notice was improperly given hercunder,

E. Warranties, Utilitv warratits to Developer thiat:

L All conditions set forth i the Master Agreement, including the requirement to
provide Utility with sufficient water supply, to Uility’s obligations to provide water service to
Prevelopment have been satishied by Doveloper,

2. Subject to construction of Water Facilities contemplated by this Agreement and
the Water and Wastewater System Muster Plan, atlached hersto as Exhibit D; the water uiility
systern owned and operated by Utility and referred to in this Agreement containg sufficient
capacity to provide adequate water service to Development,

F. Mo Agency Relationship or Third Party Beneficiaries.

1. Nothing set forth hercin shall imply any sgency or parnership between Utility
and Developer, nor shall fhird persons who are not parties to this Agreement, including but not
Hinited to those-who are, purchasers of real propaty from Developer, be entitied to claiin thay
thev are third party beneficiaries of the rights and obligations set forth heretnder.
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G. fele . ”

1. Dreveloper shall carry on all work required hereunder at its own risk until {inal
transter of ownership to Utility and will, jn case of aceident, destruction or njury 1o the work or
muaterial before such dompletion, replace or repair forthiwith the work or materials so -injured,
damaged or destroved, in accordance with the Approved Plans, 1o the reasenable satisfaction of
the Utility, and at Developer’s own éxpense.

2. Until Utility has issued i written notice of Final Acceptance of the Water
Facilities constructed by Developer hereunder, all vigk of Toss with respect 1o the Water Facilities
shall remain with Developer.  Developer shall indemnify and hold Utility and iis officers,
divectors, ¢mployees and agents harmless for, from and against all claims or other Hability,
whether actually asserted or threatened, ardsing out of or related 1o Developer” construction of
the Water Facilities hersunder.  To the fullest extent permitted by law, Developer, and its
successors, assigns and guarantors, shall defond, indemnify and bold harmiess Utility and its
partiers, mémbers, divectors, principals, officers, agonts, éinplovees, representatives, parents,
subisidiariss, wffiliates, consultants, insurers and/or sureties, from and against any and all
liabilitdes, claims, damages, Tosses, costs, expenses (including but not Hmited to, atlomey’s fees),
injuries, causes of action, or judgmerits eccasioned by, contributed to and/or in any way caused,
in whitke or in part, by Devéloper andior  Doveloper’s contractors, agents or employees, ot any
subtontractor, consuliant or sub-subcontractors or avone dircetly orindirectly employed by any
of them or anyoene for whose acts any of them may be Lable, relating to construction, design
andior installution of the Water Facilities, tneluding but not Timited o any active or passive
negligence of Utility, andfor any act or omission of Utility, unless such negligence, act andior
omission of Ulility was the sole eause of such hability and/or clatm. This Indemuity Clauge shall
apply to-any claim arising out of or related 1o construction of the Water Facilities that is
sustained or asserted before or after completion of the work ortermination of this Agreement.
This Indermnity Clanse extends 10 and includes all claims, just or wijust, bused on 4 tort, strict
Hiability, contract, lien, statute, $10p notice, rule, safely regulation, ordinance or other affiliated
relisf or lability, and whether the injury complained of avises from any death, personial injury,
sickness, disease, property damage (including loss of wse), economic loss, patent. infringement,
copyright infringement; or otherwise, evenif such claim miay have been coused in part by Utility
as set-forth sbove, Developer’ obligations under this parageaph shall not apply to any ¢laims or
Hability arising out of or are caused by Utility’s ownership-and operation of the Water Facilities
following their scceptance.

K Daeveloper agrees to obtdin and maintain all insurance described below, and shall
provide to the Utility certifivates evidencing the same, priorto compmencement of construction of
the Water Facilities!

A, Workien's compensation in the benefit amounts, and oecupational
discase disability insurance, as requived hy the Jaws and
regulations of the state.

B Conmmercial general Hability insurance, with mininum combined
gingle limits of $2,000,000.00, including operations and protective
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fability coverage. When the wotk 1o be performied roquires
Blasting; Doveloper's insurance shall specifically cover that rigk.

L Comprehensive automobile Hability insorance with misimum
combined single limits of $1,000,000.00, and covering all owned
and non-owned automohiles or tucks used by or on behalf of
Developer, i1 connection with the construction of the Facilities.

H. Dispute Resolution

The Parties hereto agree that each will use good faith offorts to regolve, through
negotiation, disputes arising hereunder without resorting to mediation, arbitration or litigation.
However, to the extent that 2 dispute arikes which cannot be résolved through negotiation, the
Parties agree to the following dispute resolution mechanisms:

{) Medistion. The Parties shall fest attempt, in good faith, 1o resolve the
dispute through mediation adininistered by the American Arbifration
Association wider its Commercial Mediation Rules,

(i1} Arhitration. It a dispute cannot be resolved as set forth above, the
paatter shall be submitted 1o binding acbitration in accordance with the
rules of eommercial arbitration (“Rules™) then followed by the American
Arhitration Association (“AAA™), Phoenix, Arizona If the claim in
dispute does not excecd $20,000, then there shall be a single arbitrator
selected by mutual agresment of the. parties, and in the absence of
agreement, appointed according to the Rules, I the claim in. dispute
exeeads 520,000, the arbitration panel shall congist of three (3) membeors,
one of who shll be selected by Devcloper,-one of who shall be selected
by Uility, and the thind, who shall serve ag chairman, whon shall be
setected by the AAA. Thearbitrator or arbiteators must be knowledgeable
in the subject matter of the dispute. The costs and fees of the arbitrator(s)
shall be divided equally betwoen the parties.  Any decision of the
arbiteator(s) shall be supported by written findings of fact and conclusions
of law, and shall be based upon sound engineering practice. The decision
of the arbitrator(s) shall be final, subject to the exceplions outlined in the
Arizona Usiform Arbitration Act, ARS8, Section 12-1502, ¢ seq,, and
judgment may be entered upon the same; provided, howeéver, that any
decision: of the arbitrator(y) may be appealed to the Superior Court of
Maricopa County i it is based on an erroneous interpretation, application
or disregard of the law apjpilicabls 10 the dispute. The arbitraton(s) shall
eontrol discovery in the procsedings and shall award the prevailing party
its reasonable attorneys” foes and costs,

i Miscellaneous.
L This Agreement shall be governed by and construed in accordance with the laws

of the State of Arizona. This Agreement, together witht the attachments horeto, sots forth the
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entire agreemont between the partics and supersedes all prior negotiations, understandings and
agreements between them, No change in, addifion 1o, orwaiver of any of the provisions of this
Agreement shall be binding upon any party unless in wiiting and signed by the parties. Time s,
of the essence of this Agréement mnd cach and cvery tern contained herein.  EBach party
rrevocably warrants ‘o the other that 3t has all applicable power and anthority, actual
representative. or otherwise, to enter into this Agresment and bind cach party’s performance
hereunder,

X Authority to Execute and Perform

I, Each pasty ropresenty sod warrants 10 the other party thiat it has been duly
authorized te execute and perform this Agreement and all of its duties and obligations hereunder,

K. A JL OV&E Of éggeemem.

1 This Agreement shiall be governed by the laws of the State of Arizonaand shall be
subject fo such approvals of repulafory agencies as may be required uvader the said state.
Without limiting the foregoing, this Agréenent shall be submitted to the Utilities Division of the
Arizona Corporation Commission for review, and shall be subject to that agency issuing its
approval.of the Agreciient.

ENDOF AGREEMENT
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IN WITRESS WHEREOF, the partie hereto have executed this Agicement by their authorized
individualy incthe day, month, sndyear first above written.

LITCHFIELD PARK SERVICE COMPANY, WESTCOR/GOODYEAR, LLC, an

an Afizons corporation Arizona limited Hability company

By: The Westeor Company I Limited
Partnership, an Arizona Hmited
partnership, its managing member

By: Macerich TWC I Corp.,
a Delaware corporation,
its general partner

By By:
Robeart Dodds Garrett Newland
President Vice President
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STATE OF ARIZONA 3
188,
County of Maricopa 3

The foregoing instrumaent was acknowledged bifore.me this dayof
, 2008 by Robert Dodds, President of Litehifield Park
Service Company, an Arizong corporation, on behalf of the corporation,

Name

Title

My Commission sxpires;
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STATE OF ARIZONA )
p2= 3
County of Maricopa )
The foregoing instrument was doknowledged before me thig day of . 2008

by Garrett Newland, Vice President, Magerich TWC IT Cerp., a Delaware corporation, on behalf
ol the corporation.

Nanwe

Title

My Cammission expires:

UHETE6A 609010

i4 Initial




Exhibit F

FORM WASTEWATER LINE EXTENSION AGREEMENT




LXA#

{(THE MARKET AT ESTRELLA FALLS- PHASE T ONSITE)
This WASTEWATER FACILITIES AGREEMENT (FAgreament”),

is entered intothis  of 5 2008, by and between
LITCHFIEL SERVICE COMPANY,

an Arizona corporation ("UEY " Yand
WESTCORGOODYEAR, LL.C.,

an Arizona limited lability company (“Developer™)

RECITALS

WHEREAS, Developer proposes to constract wastewater collection mains within Phase 1 of the
Market at Estrella Talls commuercial development ("Development™) located on real property
described -on Exhibit "A" attached hereto that s within Utilitys certificated aren and desires
Utility to provide certain utility services; and

WHEREAS, Utility owns and operates o wastewater utility system thet authorizes Utility 1o
provide public atility wastowsater scrvice (0 Development and desives fo provide such services 1o
Developmaent; and

WHEREAS, Utility entered into that certaly Commercial Wastewater Faeilities Agroement with
CGlobe Land Investois, LG fOwner™) dated June 1, 2001 @he "Master Agréément™); and

WHEREAS, Devéloper is u "Designated Builder™ of the Wastewster Facilitios contemplated by
this Agreement, us provided in the Master Agreement, and

WHEREAS, Developer is willing to assume the obligation of Owyer to reimburse Utility for
certain Costs a8 set forth in the Master Agreement,

NOW THEREFORE; in consideration of the syutual promises contained in this Agresmentand

other good and valuable consideration; the receipt of which the parties acknowledge, the parties
agree as follows,

L Wastewater Facilities

1. Developerishall construet, or cause to be constructed, pursuant to this Agreement
and the Master Agrecment, cartain onssite Wastewater Facilitios ("Wastewater Pacilities™)
necessary for Utility to provide wastewater ulility service 'within Development, as more
particilarly desoribed n Exhibit “B” atfuched hereto. Developer shall design and construct, of
cause to be designed and constructed, sll Wastewster Facililioy to serve Development in
accordance with the plans and specifications prepared by Developerand approved by Utility.
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2. The construction of the Wastewater Facilities shall be in-accordance with plass
and speetfications (and any material changes thereto) which have been (i) prepared i aceordance
with good wastewater utility practice as generally accepted in Maricopa County, and with all
applicahle rdey; regulations and requirements of all regulatory agencies having jurisdiction over
water service in the Development, (i) approved, in writing, by the Utility, which approval shall
not be voreasonably conditioned, delaved or denled, -and {iil) approved, in writing, by any
governmenial entity having authority over wastewater service in the Development (“Approved
Plans™). The Thility shall provide 1o the Déveloper the Utility s written approval or disapproval
with comments, of any plans and specifications for the Wastewater Facilities within thirty (30)
calendar diys after submittal of such plans and specifications to the Utility. 10 such plans and
specilications are disapproved by the Utility, the Utility’s approval of such plans and
specifications shall be provided within fourteen (14} talendar days after re<submiital of such
plans and specifications incorporating the Utility"s comments 1o the originally subpaitted plans
and specifications: The Approved Plans shall be incorporated ligrain by reference and mnde part
of this Agreement. Developer shall not conumence construction of the Wastewater: Facilities
priorto the'issuance of any Approved Plans,

3 Al materialk wsed o construet the Wastewater Facilities shall be pew and both
workmanship and materials shall be of good quality that meets the specifications and standards
of the Utility"s Development Guide, the Arizona Corporation Commission (“Commission™), the
Arizona Department of Environmental Qualily, the Arizona Department of Health Services and
all other applicable regulatory agencics, Developer shall assign to the Utility the warranties of
its contractor(s) for fhe Wastewater Facilities. Developer agrees to remove or replace al its own
wost, or reimburse the Utility for all reasonable costs incurred by the Uifity for removing and
replacing any defeetive part orparts of the Wastewsiter Facilitiey, fortwo (2) years alter Utility's
acesplance:pursuant to Section LA herein.

4. An ttemized cost estimate of the Wastewater Facilitics (ncluding soft costs) is
atiached herelo as Exhibit “C" and represents the estimated cost of the Wastewater Facilities
subject 1o amendment upon completion of construction and Uhility receiving Developer's
invoices forthe Wastewater Facilities. Thiy initia) cost estimate for the Wastewater Facilities i
3 . Upon final consfruction and inspection by Uility of the Wastewater Facilities
canstructed and installed by Developer, in the manner described in Section LB.Gand LB.7 of the
Master Agreement, Utility shall provide Developer with a written operational acceptance of the
Wastewater Facilities, not to be unreasonably withheld or delayed, Developer shall provide
Litility with accurate ag-built maps @omil Mylar and AutoCAD format) showing the oxact
lovation of the Wastewater Facilities and the configuration of such Facilities in Developmient.
Accurate as-built maps nmust be received by Utility prior to final inspection of the Wastewater
Facihities.

3. “Operational Acceptance™ of thie Wastewater Facilifies by the Utility shall ocour
at the time the Developer has provided all of the following ftems to the Utility as required by this
Agreement: (1) all fees, costs; and finds vequired under this Agréement, other than the overhead
fee required by Section T, below (it) the Approval to Construet the Wagtewater Facilities,
and () recorded coples of all required Deeds and Eusements., The Uidity shall assume
operational responsibilities for the Wastewater Facilitics only after receipt of the-above. Final
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Acceptance of the Wastewater Facilities by the Utility shall occwr only after the Utility receives
all of the following as otherwise required by Mg Agreement: {6) all items required for
Operational Acceptance; (1) approved Final Inspection by Utility, including all punch st items;
Giiyall fnvoides; (Iv) all lien waivirsd (v) copies of all permits and Heenses: (v1) all yequired
evidences of title, inchiding a Bilt of Sule as more fidly set- forth in Ssction LB, (vil) the as-built™
plang; and (vifl) the overhead feo required by Section H(B)L), below, Uility will then promiptly
provide Developer written final acceptance of the Water Facilities. If all docwments for the
LHility's Pinal Acceptance are not received within simty (60) days of the Uliliy's Final
laspection, Utility shall have no obligation 1o set additional meters within the Development until
such time as Developer hay complied with these requirements.

6. In connection with the-construction of the Wastewater Facilities, Developer shull
be responsible for complving with ARS, 40-360.21. et seq., and related Tocal regulations, and
will assume all costs and labilities associded with (13 coordination with the owners or agents of
all snderground facilitics within and adjacent 1o the Development regarding the location of such
facilities, and (2) construction near, or damage fo, such undérground facilities, Developeér will
conduct, or cause to be conducted, all excavation in & careful and prodeat manner i its
sonstraction of the Wastewster Faeilities.

B

L Upon wiritten operational acceptance of the Wastewater Tacilities by Utility and
reccipt by Uitility of accurate as-builts in denil Mylar and AutoCAD fonmat for the Wastewater
Facilities, Developer shali provide Utility with:a Bill of Sale, which shall be accompunicd by a
detailed Hemization of all amounts paid in-connection with the construction of the: Wastewater
Facilities, fogether with satisfactory evidence of full and final pavment of all smounts due and
payable in connection with sugh construction.

2. In the Bill of 8ale, Developer shall warrant and representfor the completed parcel
that (1) the Wastewater Facilities have been properly constructed. and installed in accordance
with the plans and specifications therefore: {2) the Wastowater Facilities are free and clear of sl
Hens and encumbrances of any nature; and {3) the Wastewater Facilities have been fnspected and
approved by Utility and all goveromental sgencies having jurisdiction over the coistruction of
the Wastewater Fagilities. In addition, Developer shall warnant that the completed Wastewater
Facilities for Development will be free from all defects and deficiencies in construction,
materials and workmanship for-a period -of two years from ‘the date of Utility"s writlen
acceptance, During the warranty period, Developer agrees to promptly undertake any actions
required to repair of correct. any defects or defiviencies in construction, materials or
workinanship upon receipt of written notice thereof fromy Urtility,  Should Developer fail 1o
promptly take such actions during the warranty period, Litility may repair orcorrect the defect or
deficiency and Developer shall reimburse the Utility for all reasonable costs incurred by the
Ly, The forsgotng nobwithstasiding, upon the transfer of Wastewater Facilitics, Developer
shall retain ao right, title orinterest iy any Wastewater Facilities,
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i Devaloper shall provide to Utility satigfactory evidence of casements and right-of-

way {publie or private) over; under and across all portions of the main and pipeling routes of the
Wastewater Facifities ns may be necessary in order 1o (1) serve cach pareel or ot within
Development and (2) operate, maintain and repair the Wastewater Facilities. Al easements and
tights of way shall be free of chstacles, which may interfere with Utility's use, operation, and
maintesanee of the Wastewater Facilities, In no event shall such casements be Tess than sixteen
{16) feet inwidih,

D Utility's Right to Inspect During Construction.

L Utitity shall ave the right at all times during constraction to inspect the progress
of the work performed and to determing whethier the work is being performed in accordance with
he plans and Uility specifications and all agreements between the parties. Uility will vse its
best elforts 1o iuspect the progress of the work performed and detenuine whether the work is
being performed in accordance with the plans and Udlity specifications and all agréements
between the parties, within forty-eight (48) bours after Developer requests an mspection
{excluding Satordavs, Sundays, and holidays). Failure to inspect within forty-eight (48) hours
shall got constitute 4 waiver of Uility's vight 1o dnspect the work performed and determing
whether the work i being performed in accordance with the plans and Utility Specificationsand
all agreements between the parties. If, in Lilitv's reasonable opinion; the work hag not been, or
isnot being, performed ina good and workmankike manger and in accordance with the plans and
LHility specifications and applicsble govemmental requireents, Uidlity shall have the right to
réquire Developer o correct any defecty by providing writtén notice to Developer describing the
defoct w be remedicd. Complete-and satisfactory completion of the Wastewater Facifities in
accordance with the plan and Utility’s specifications and applicable governmental requirements
i% a condition precedent to Utility’s acceptance of the transfer-of the Wastewater Facilities and
the furnishing of wastewater wtility service to Development, which acceptance shall not be
unreasonably withheld or delayed.

E. Jurisdiction of the Arizons Corporation Commission.

1. All rights and obligations hereunder including those regarding wastewater utility
service to. Develapment, shall be subject 1o the rules and regulations of the Arizona Corporation
Commission (“Conmission™y and all applicable rates, fees, charges, and tarills of Utility as
approved by the Commission now oras they may be changed in the future.

F. Survey,
1. I the event-of a-dispute overthe location of an easerment, or a discrepancy from

the recorded plat, Utilty may require Developer to conduct w survey at Developer'y cost, but only
1o the extentnecessary to identify the legal deseription or to vesolve the discrepancy.
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G, Ovensizi

i I roquested by Utitity belore approval of the engincering plang, as- provided in
Seotion LA of this Agreemant, Developer shall "oversize” the Wastewater Facilities as specified
by Utility.  Utilily shall reimburse Developer for thie amount by which the material prices of the
oversized Wastewater Facilifies exceed the actual material prices of these Wastewater Facilities
priorte "oversizing”. Payment Tor oversizing will be made by Utility 1o Developer within thirty
{30) days of written nolice to Utility after Uilily's Finiad Acceptance of said Wastewater
Facilities.

A, Refund Provisions.

i The amounts seb forth dn Exhibit "C" herelto represending the cost of the
Wastewater Facilities constructed and installed voder this Agredment dré a contribution o aid of
gonstruction and are son-refindable to Developer.

B Overhicad Costs,

i Under Section LRI of the Master Agreement, Ulility is entitted fo
reimbursement: from Developer for fees and expensex incurred by Aility in connection with
overhiead costs, whith shall inclade inspection and testing of the Wastewater Facilities
*Overbead Costs™ Utility's reimbursement entitlement for Overhead Costs is equal to 3% of
the Wastewater Facilities costs. The Overhiead Costs {o be reimbursed by Developer will be
based on invoices provided by Developer and approved by Utility under Section 1LA2, above.
Uhility will then obtain reimbursement for Overhead Costs by submilting an ivoice fo
Developer. Developer's reimbursement payment will be due within 30 days of the réceipt of the
invoiee for Overhead Costs,  For purposes of this. Agreement, the cost estimate for Overhead
Costs is § [3%of§ 1

L The partics acknowledge that the costs sof forth in Exhibit "C" bereto are based.on
specilications iy theplans for il fmprovement for Development. I adjustients are made to, the
Wastewater Fagilities cost dué to changes in the final wastewater plans, chasges in the costof
the final installed facilitics or actual inveices the final amount representing the installed and
constructed  Wastewater Facilities contribution shall be adjusted accordingly, 1 during
construction, dilficult wenching or olher unforeteen constraction conditions aré encouniered or
any neresse in e ¢o8t of construction taused by circumstanees that could not have been
reasonably known.or are bovond the control of the parties hereto, the amount set forth in Exhibit
*C shudt he adivsted to reflect the actual total cost of construction together with any appropriate
éngineering fees, overheuds, and altorneys® fees incuired ag 2 result of the unforeseen
construction conditions and such final amount shall be made a8 40 adjustment to Exhibit "C".
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L 5 sio:
A Nop-Liability Loss.
1. Developer will indemnify and hold Utility, its officers, divectors, agents, and

emplovees harmless from and against any and all claims, damages, costvand expenses, ncluding
penaltics and assessments, altormeys fees and court-costs, to whicl they or any of them may be
subjected by reason of injury, death, loss, claim, penally, sssessiment or damage caused or
contributed to by the-active or'passive negligence of Developer, ity agents, servants, employees,
contractors or subcontractors in the execution of the work or i comection therewith; and in case
any suit or other procesding shall be brought on account thereof, Developer will assume the
defense ot Developers expense and will pay all judgments rendered therein.  The foregoing
indemnity does nol cover uny negligent or wrongful acts of Utility, its officers, directors, agents
or eniployees.

B Uncontrollable Forces,

1 Ultility shall not-be liable to Developer; nor to Developers agents, norto any other
person, firm or corporation whatsoever, for or on account of any intereuption- or failure in the
collection of wastewater in acvordance with this Agreement, or for or on account of any loss,
injury or damagé occasioned hercby where such fierruption of failure, ¢ither disectly or
indirectly; i caused by or résults fromany of the following; fice, lghtaing, flood, windstora,
Act of God, invoston or force majeure; compliance with any orders, rules, regulations or
determination, whether valid or invalid, of any govermnmental authority or status or ownership of
wastewater and wastewater regulations adopted by the Commission; breakdown, repair or
replucement of ay well, machinery, cquipment, transmission line, pipeline or other facility:
shortage of any fuel, supplies, material or laboryor where such interruption or failure is directly
or-indireetly ducto any causenot reasonably proventable by Utility or not reasonably within its
control any sction or -omission on the part of Utility which is  not grossly neigligent or is the
result of willful misconduet,

1. This Agreement shall be binding upon and inure 1o the benefit of the parties
hereto, and their respective legal representatives, successors and sssigne,  Wilthoul Viiity's
wiitten consent, which consent may not be unreasonably withheld, delaved or conditioned,
Developer may not assign its rights, obligations and interest in this Agreement, Notwithstanding
the preceding sentence; Developer, upon prior written notice to Ulility, but without the consent
of Utility, may assignits rights under this agreement to an entity that controls, is controlled by or
is under comnon control with WeskeorGoodyear LLC or "The Market at Bstrells Falls, LLC.
Upon any assignment by Developer in accordance with this Section D.1., Developer shall be
released from any and all labilities and obligations under this Agreement that first arise after the
date of any such assignment.

2. Utility reserves the right to-deem this Agreement null and void i Devaloper does
not begin-construction within one year from the date of this- Agreement. If Developer has not
started construction within one year fromr the date of this Agreenwnl, Developer may issug a
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written request to Utility for an extension of this Agreement.  Utility's response to said request
for extension will not be unreasonably delaved. I Utility deems the Agreement null and void,
Utifity will send wrilten viotice of cancellation of Agreement to Developer via cerlified mail 1o
the address pravided below.

1. Any notice reguired or permitted to be given under this Agreenient shall be

deemed delivered and be effective on the date physically délivered o the panty of whomnotice is
bemng provided or two (2ycalendar days Tollowing the date on which the notice 18 deposited in
the United States Mail, postage prepaid, cortified delivery, and address (o the party to whom
notice is being provided as follows:

Utility:

Litchileld Park Service Company

12725 W. Indian School R4, Suitz D101

Avondale, Arizona 83323

Attny: Janies W, Humble: Devélopmicat Scrviees Manager

Developern

Westcoroodyear, 1.1.C.

13411 N, Tatwn Bled,

Phoenix, Arizona 83028

Attn: Garrelt Newland: Vice President of Development

2. Fach party shall promptly provide written notice o the other party, as provided
herein; of any subsquent change of address, and the failure to do so shall preclude any
subsequent claim that notice was nnproperly given hereunder,

E.

1. All of Developer’s conditions wet forth in the Master Agrsement have been
satisfied and Utlity is obligated to provide wastewater collection and traatienit service 1o
Development.

2. Subject fo construction of the Wastewater Facilifies contemplated. by this
Agreement and the Water and Wastewater System Master Plan dated April 2006 (attached herelty
ag Exhibit “DD"), the wastewater utility system ownped and operated by Utility and referred (o in
this Agreement contains or will contain sufficient coliedtion and freatment vapacity to provide
adequate wastewater service 16 Developnrait.

1. Nothing set forth herein shall imply-any agency or partnership befween Utility
and Developer, nor shall third persons who are-not partics to this Agreement, including but not
limited to those who are, purchasers of real property from Developer, be entitled to claim that
they are third party bensficiaries of the rights aid obligations set forth hereunder.
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(¢ 3 Risk, Insurance.

1 Developer shall carry on sl work required hereunder at it own risk until final
transfir of ovwnership to Utility and will, in case of accident, destruction or fnjury torthe warkor
matedial before such completion, replace or repair forthwith the work or muterials so injured,
damaged or destroved, in sccordance with the approved Plans, to 1l reasonuable satiglaction of
e Litility, and at Developer™s owi sxpenss.

2 Uit Utility: haw ssued its written notice of Final Acceptance of the Wastewsiter
Facilities constirueted by Developer hereunder, all #isk of loss with respect to the Wastewater
Facifities shall remain with Developer. Devgloper shall indenmmify and hold Uhility and its
officers, directors, employess and agents harmless for, from and against all claime or other
Hability, whether actually msserted or threatened, arising out of or reldted 1o Developer”
constrction: of the Wastewater Fucilities hercunder. To the fullest extent permitted by law,
Developer; and ifs succéssors, assigns and guarantors, shall defend, indennify and hold harmiess
Lhiloy and it partoers, memibers, divectors, ‘principals, officers, agents, smplovess,
representutives, parents, subsidiaries, alfiliates, consultants, losurers andfor sureties, from and
against any and gl Habilities, clainis, damages, losses, costs, expeiises (including but not lmited
fo, atterney’s fees), injusics, causdsol dotion, or judgments occasioned by, contributed toandior
in aby way cansed, in whole or inpart, by Developer-andior Developer™s contractors, agests or
anplovess, or any subcontractor, consultant or sub-subcontractors or agvone dircetly or
indirectly eniploved by any of them or sivvone for whose acts any of them wiay be lable, relating
1o constraction, design audfor installation of the Wastewater Facilities, inclading but not Himited
o any active or passive segligence of Utility, andfor any act or omission of Utility, unless such
negligence, act and/or omission of Utility was the sole canse of such liability and/or claim. This
Indemnity Clause shall apply to any claim arising out of or related fo construction of the
Wastewater Facilitics that is sustiined or asseried before or after campletion of the work or
termination of this Agreement. This Indenmity Clause extends to and includesall claims, just or
unjust, based on a tort, strict liability, contract, lien, statute, stop notice, rule, safety regulation,
ordinance or other affiliated relief or Lability, and whether the Ijucy ¢omplained of arises from
any death, personal injury, sickness, disease, property damage (neluding loss of use), coonomie
{oss, patent: infringement, copyright infringement, or -otherwise, even if such-claim may have
been caused i part by Utility a5 set forth above. Developer” obligations under this paragraph
shiall not apply to any claims. or Hability arising out of or e caused by Utility’s ownership and
operation of the Wastowater Facilitics following their acdeptance.

3. Devieloper agrees to obtaiy and maintain all insurance described below, and shall
pravide to the Thility centificates evidencing the same, prior to commencement-of construction of
the Wastewater Facilities:

A Workmen®s compensation in the benefit amounts, and ccoupational

disease disability insurance; as required by the Jaws and
regulutions of the stute.

8 Initial

Exhibit F



LXAR

B Commercial goneral Hability insurance, with sstnimum combined
stagle limils of $2,000,000.00, including vperations and protective
liability coverage. When the work to be performed requires
blasting, Developer®s insurance shall spegifically cover thatrisk:

C. Comprehensive automcbile liability insurance with minfmom
combined single limits of $1,000,000.00, and covering sl -owned
and pon-owned gutomohiles or trucks used by or on behalf of
Developer, in connection with the construction of the Facilities,

H Dispute Resolution

The Parties hereto agree that each will use good faith sfforty to resolve, thwough
negotigtion, dispules arising hereunder without resorting to-mediation, arbitration or litigation,
However; to the extent that & dispute arises which caunot. be resolved through negotiation, the
Parties agreeto the following dispute resolution sechanisms:

(i) Medintion. The Partics shall first attempt, in good faith, to résolve the
dispute through mediation administered by the American. Arbitration
Associgtion under its Commercial Mediation Rules,

(1) Arbitration. If & dispute cannot b resolved as set forth above, 1he
matier shall be submitted fo binding arbitration in accordance with the
rules of commercial arbitration (“Rules™) then followed by the American
Arbitration Association (PAAAY), Phoenix, Arizona If the ¢laim in
dispute dogs not excesed 520,000, then there shall be a single arbitrator
selecied by mutual agreoment of the parties, and in the absence of
agreement, appuinted according to the Rules.  If the chiim in dispute
exceeds $20,000, the arbitration panel shall congist ol three (3) members,
one of who shall be selected by Developer, one of who shall be selected
by Utility, and the third, who shall serve as chairman, whom ghall be
selected by the AAA. The arbitrator orarbitrators roust be knowledgeable
in the subject matter of the dispute: The costs und fees of the mrbitrator(s)
shall be divided equally between the parties.  Any decision of ihe
arbitrator(s) shall be supported by written findings of fact and conclusions
of law, and shall be based upon sound engineering practive. The decision
of the arbitrator(s) shall be fingd, subject to the exéeptions outlined in'the
Arizona Uniform Arbitration Act, ARS. Section 1241302, et seq., and
judgnrent inay be entered upon the samw; provided, however, that any
decision of the arbitrator(s) may Be appealed 1o the Superior Count of
Maricopa County if" it is based on an errencous Interpretation, application
or disvegard of the law applicable to the dispute. The arbitrator¢s) shall
control discovery in the proceedings and shall sward the prevailing panty
its reasonable attorneys” fees and costs.
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L Misccllancous
1. This Agrecinent shall be governed by andconstrued In accordance with the laws

of the State of Arizong, This Agreement, together with the attachments hereto, sets forth the
entire sgreement hetween the parties and supersedes all prior negotiations, understandings and
agreemints between them. No change in-addition to, or waiver'of any of the provisions-of this
Agreemuntshall be binding tpon any party unless fn swriting and sigoed by the parties. Thue s,
of the essence of this Agreement and cach and every tenm contained hereinn,  Eache purty
irrevocably warrants 1o the othier that it has all applicablz powsr and authority, actual
represeniative or othorwise, to enfer into this Agreement and bind cach party’s pedformance
hereunder.

X Authority to Execute and Perfonn

L Each party represents and warrants to the other party that # has been duly
authorized to execute and perform this Agréementand all of its duties and obligations Heretnder.

END OF AGREEMENT
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IN WITNESS WHEREOF, the parties hercto have executed this. Agretment by their authorized
mdividuals wthe day, month, and vear first above wrilten,

LITCHFIELD PARK SERVICE COMPANY, WESTCOR/GOODYEAR, LL.C, an
an Arizona corpuration Arizona Hmited Hability comipany

By The Westeor Company 1 Limited
Partnership, an Arfzonalimited
partnership, it managing member

By: Macerich TWC Corp.,
a Delaware corporation,
its general partner

By By
Robert Dodds Garrett Newland
President Vice President
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STATE OF ARIZONA 3
88
County of Maricopa 3

The foregoing instrument was acknowledged before me this day of
2008, by Robert Dodds, President of Litchiteld Park
Service Company, an Arizomi corporation, on behall of the corporation.

Title

My Compission expires:
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STATE OF ARIZONA )
Y88,
County of Maricopa 3
e foregolog instintoent wad acknowledged befors me this day of .

2008 by Garrett Newland, Vice Pregident, Macerich TWC 1L Corp,, 2 Delaware carporg{ifaggl on
bichall of the corporation.

Name

Title

My Commisgion expires:

2106336 1/60183.010
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