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Arizona Corporation Commission Staff (“Staff”) hereby files its reply to the responses, filed
by Asarco and Phelps Dodge respectively, to Staff’s Request for Procedural Order. Although Staff
disagrees with certain assertions contained in Asarco’s and Phelps Dodge’s responses, Staff does not
oppose the ultimate substantive ratemaking treatment that they seek, i.e., that TEP will continue to
charge the mines the current special contract rates, thereby foregoing the collection of a portion of the
revenue allocation attributable to the mines.

I. INTRODUCTION.

Apparently, Asarco and Phelps Dodge believe that the Settlement Agreement specifically
provides for the mines to continue to enjoy their current special contract rates and for TEP to forego
collection of the difference between the mines’ new rates and their current rates. Although Staff does
not have any objection to the ultimate ratemaking result that they seek, the Settlement Agreement
does not appear to specifically reflect this understanding. Staff hopes that these circumstances can be
remedied, especially in light of the fact that Staff has no objection to the ratemaking treatment that

they propose. Nonetheless, at least one of the parties has alleged that Staff has mischaracterized the
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Agreement. In light of this potentially serious allegation, it is necessary to examine several specific

provisions of the Agreement.

1L THERE IS NO ATTEMPT BY STAFF TO “UNILATERALLY” CHANGE THE
TERMS OF THE SETTLEMENT AGREEMENT..

Both Asarco and Phelps Dodge claim that Staff has somehow misread the Settlement
Agreement by assuming that the approximate six percent increase is intended to apply to all
customers except for low-income customers. (See, e.g., Asarco’s Rsp.1:25-2:2).  Staff’s
understanding of the Settlement Agreement is based upon the specific provisions thereof. |

Paragraph 16.1 of the Settlement Agreement specifically states that the approximate Six

percent increase is intended to apply to all customers except for low-income customers:

Except as set forth in Paragraph 16.28!, the base revenue increase is to
be spread across all customers such that each rate schedule shall
reflect the same increase of 6.1% in adjusted base revenue as shown
on Exhibit 7.

(Settlement Agreement 19(emphasis added)). Exhibit 7 of the Agreement sets“forth the rate increase
by rate schedule. On line 18, that exhibit specitically refers to “Mines,” and in the column setting
forth thé rate increase, it shows 6.1 percent as the ‘applicable increase. Paragraph 2.5 of the
Settlement Agreement states that the rates set forth in the Proof of Revenue, which is attached to the

Settlement Agreement as Exhibit 3, are designed to permit TEP to recover an additional $47.1 million
in base revenues o§'er existing tést year base revenues. In light of the provisions that specifically
state that all customers (except for low-income customers) will receive a 6.1 percent rate increase,
and in light of Settlement Exhibit 7 that specifically shows a 6.1 percent rate increase for the mines,
one can understand why Staff concluded that thé terms of the Settlement Agreement provide for a

rate increase for all customers, including the mines.

! paragraph 16.28 specifically states: “The approximate 6% increase in base revenue will not apply to the existing low-
income programs. As a result, all rate schedules except for the low-income schedules will receive a 6.1% increase. This
holds current low-income customers harmless from the rate increase.”
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Asarco appears to rely heavily on Decision No. 69873, the Commission decision approving its

special contract rate, to support its interpretation. However, that decision specifically provides:

IT IS FURTHER ORDERED that approval for the agreement for
electric service at this time does not guarantee any future ratemaking
treatment of the Agreement with ASARCO LLC and Silverbell
Mining LLC.

(Dec. 69873, 10:5-7). Parties are therefore free to propose different ratemaking treatment, and a

straightforward reading of the Agreement would appear to suggest that the parties have done so here.

Staff reiterates that it does not object to the substantive ratemaking treatment that these parties
have now proposed, and Staff is prepared to work with the parties to determine an appropriate means
to address these circumstances. Staff has provided the above discussion, not to prolong any dispute,
but instead, to refute the serious allegations that these parties have raised. Staff has not engaged in
any deliberate attempt to undermine or mischaracterize the Agreement. It may be that Staff was not
fully informed as to certain parties’ underlying intentions or expectations; nonetheless, the
straightforward provisions of the Agreement appear to state that the approximate six percent increase

was intended to apply to all customers.

III. STAFF’S INTENT IS TO ENSURE ADEQUATE NOTICE AND DUE PROCESS.

Both Asarco and Phelps Dodge had notice of the rate case, as did all TEP customers, by the
notice that TEP provided pursuant to the procedural order issued April 22, 2008. Staff brought its
motion in this matter in the interest of ensuring that parties who had not intervened in the rate case
would be specifically aware of the Settlement Agreement and any provisions therein that might affect
them. Staff wanted to ensure that the Commission would have full disclosure of all the facts to assist
it in rendering a decision and that any potential procedural defects would be remedied.

Staff is in no way criticizing Asarco for choosing not to intervene, as that is a decision that
each individual entity must make on its own. Asarco apparently asserts that Staff has somehow
advocated a breach of the confidential nature of the settlement discussions. To the contrary, Staff has

not suggested that, and notes that it brought this motion after the Settlement Agreement had been

publicly filed.
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IV.  CONCLUSION.

Staff’s overriding goal in this matter is to prevent, where possible, any procedural defects that
may arise in relation to the Settlement Agreement as written. Staff does not oppose the ultimate
substantive ratemaking treatment that Asarco and Phelps Dodge seek, i.e., that TEP will continue to
charge the mines the current special contract rates, thereby foregoing the collection of a portion of the
revenue allocation attributable to the mines. Staff would be happy to work with the parties to

determine an appropriate means to address these circumstances.

RESPECTFULLY SUBMITTED this 19" day of June, 2008.

K Lo

Janet Wagnef, Assistant Chief Counsel
Robin Mitchell. Attorney

Nancy L. Scott, Attorney

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

(602) 542-3402

Original and 15 copies of the foregoing filed
this 19" day of June, 2008 with:

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Copies of the foregoing delivered via
electronic mail this 19" day of

June, 2008 to:

Michael Grant Timothy M. Hogan

Gallagher & Kennedy, PA ARIZONA CENTER FOR LAW IN
2575 East Camelback Road THE PUBLIC INTEREST

Phoenix, Arizona 85016-9225 202 East McDowell Road, Suite 153
mmg@gknet.com Phoenix, Arizona 85004

thogan@aclpi.org
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David Berry

WESTERN RESOURCE
ADVOCATES

Post Office Box 1064
Scottsdale, Arizona 85252-1064
azbluhill@aol.com

Gary Yaquinto, President

Arizona Investment Council

2100 North Central Ave., Suite 210
Phoenix, Arizona 85004
gyaquinto@arizonaic.org

Jeff Schlegel

SWEEP

1167 West Samalayuca Drive
Tucson, Arizona 85704-3224
schlegeli@aol.com

Peter Q. Nyce, Jr.
DEPARTMENT OF THE ARMY
901 North Stuart Street

Arlington, Virginia 22202-1837
peter.nyce@us.army.mil

Dan Neidlinger

NEIDLINGER & ASSOCIATES
3020 North 17" Drive

Phoenix, Arizona 85015
dneid@cox.net

Meghan Grabel, Esq.

Thomas L. Mumaw, Esq.
PINNACLE WEST CAPITAL
CORPORATION

400 North 5™ Street, MS 8695
Phoenix, Arizona 85004
thomas.mumaw(@pinnaclewest.com
meghan. grabel@pinnaclewest.com

Scott S. Wakefield, Chief Counsel
RUCO

1110 West Washington St., Suite 220
Phoenix, Arizona 85007
swakefield@azruco.gov
egamble@azruco.gov

Christopher Hitchcock

Law of Office of Christopher
Hitchcock, P.L.C.

1 Copper Queen Plaza

Post Office Box AT

Bisbee, Arizona 85603-0115
lawyers@bisbeelaw.com

Raymond S. Heyman

Senior Vice President and

General Counsel

UNISOURCE ENERGY
CORPORATION

One South Church Ave., Suite 1820
Tucson, Arizona 85701
rheyman@uns.com

Michelle Livengood

TUCSON ELECTRIC POWER
COMPANY

One South Church Avenue, Suite 200
Tucson, Arizona 85701
mlivengood@tep.com
dcouture@tep.com

Michael W. Patten, Esq.

ROSHKA DeWULF & PATTEN
One Arizona Center

400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004
mpatten@rdp-law.com
mippolito@rdp-law.com

Barbara A. Klemstine

Brian Brumfield

Arizona Public Service

P.O. Box 53999

Mail Station 9708

Phoenix, Arizona 85072-3999
Barbara.K lemstine@aps.com
Susan.Casady@aps.com

C. Webb Crockett

FENNEMORE CRAIG, PC

3003 North Central Ave., Suite 2600
Phoenix, Arizona 85012-2913
werocket@fclaw.com
hblack@fclaw.com
khiggins@energystrat.com

Copies of the foregoing mailed this
19" day of June, 2008 to:

Michael W. Patten, Esq.

ROSHKA DeWULF & PATTEN
One Arizona Center

400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004
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Michelle Livengood

TUCSON ELECTRIC POWER
COMPANY

One South Church Avenue, Suite 200
Tucson, Arizona 85701

Lawrence Robertson, Jr.
P.O. Box 1448
Tubac, Arizona 85646

Deborah A. Scott

Robert J. Metli

SNELL & WILMER LLP
One Arizona Center

400 East Van Buren Street
Phoenix, Arizona 85004-2202

Eric Guidry

Energy Program Staff Attorney
WESTERN RESOURCE
ADVOCATES

2260 Baseline Road, Suite 200
Boulder, Colorado 80302

Nicholas J. Enoch
LUBIN & ENOCH, PC
349 North Fourth Avenue
Phoenix, Arizona 85003

Greg Patterson, Director

Arizona Competitive Power Alliance
916 West Adams, Suite 3

Phoenix, Arizona 85007

Daniel D. Haws

OSJA, ATTN: ATZS-JAD

USA Intelligence Center and

Ft. Huachuca

Ft. Huachuca, Arizona 85613-6000

Michael L. Kurtz

Kurt J. Boehm

Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202

Billy L. Burtnett
3351 North Riverbend Circle East
Tucson, Arizona 85750-2509

John E. O’Hare
3865 North Tucson Boulevard
Tucson, Arizona 85716

Cynthia Zwick
1940 East Luke Avenue
Phoenix, Arizona 85016
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