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IN THE MATTER OF THE GENERIC ) DOCKET NO. E-00000A-99-0205
INVESTIGATION OF THE DEVELOPMENT )
OF A RENEWABLE PORTFOLIO STANDARD ) AEPCOQO’S RESPONSE TO
AS A POTENTIAL PART OF THE RETAIL ) MOTION FOR

)

ELECTRIC COMPETITION RULES. CLARIFICATION

As set forth below, Arizona Electric Power Cooperative, Inc. ("AEPCO")
responds to the Solar and Renewable Energy Industries’ (the “Industries™) Motion for
Clarification of Decision No. 62506 filed on December 21, 2000. In their motion, the
Industries contend there is some confusion over “the start-time for implementation of the EPS”
under Decision No. 62506. The Industries then suggest that the Hearing Officer “affirm the
January 1, 2001 start-date” for the EPS surcharge. Those positions are not well-taken and the
Hearing Officer should deny the Industries’ motion for two reasons.

First, Decision No. 62506 did not mandate implementation of the ESP surcharge
on January 1, 2001. There is no confusion on that point--all Decision No. 62506 did was
approve the EPS and order that Commission Staff commence rulemaking proceedings:

IT IS THEREFORE ORDERED that an Environmental Portfolio Standard based on
Attachment B of this Order is hereby approved.

IT IS FURTHER ORDERED that Staff commence a rule making process to adopt rules
consistent with this Decision and the Commission’s Findings and Conclusions.

See Decision No. 62506, p. 26. Following that Decision, Commission Staff initiated rulemaking

proceedings (including notice of proposed rulemaking and public comment) which still are
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ongoing. Until that rulemaking process is complete, the Hearing Officer has no authority to
order implementation of the ESP surcharge.
Second, if the Hearing Officer and/or the Commission were to “affirm” the

January 1, 2001 start-date as the Industries suggest, such order would violate the applicable
Administrative Procedures Act, including notice and comment requirements for the proposed
rulemaking proceedings, and contravene the ongoing rulemaking process. As a matter of law,
affirming the January 1, 2001 date for implementing the EPS surcharge as the Industries suggest
is beyond the Commission’s and Hearing Division’s authority until the rulemaking process is
complete and the Hearing Officer should disregard the Industries’ Motion for Clarification.

RESPECTFULLY SUBMITTED this 28th day of December, 2000.

GALLAGHER & KENNEDY, P.A.

BW CMW

Michael M. Gtant

Todd C. Wiley

2600 North Central Avenue

Phoenix, Arizona 85004-3020
Attorneys for Arizona Electric Power
Cooperative, Inc.

Original and ten (10) copies
of the foregoing Memorandum filed
this 28th day of December 2000, with:

Docket Control

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Copy of the foregoing Memorandum
mailed and faxed this 28" day of December,
2000, to:
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Jane Rodda (Fax: (520) 628-6559))
Acting Chief Administrative Law Judge
Arizona Corporation Commission

400 West Congress

Tucson, Arizona 85007

Copy of the foregoing Memorandum
mailed this 28" day of December,
2000, to:

Thomas L. Mumaw

Jeffrey B. Guldner

One Arizona Center

Phoenix, Arizona 85004-0001

Michael Curtis, Esq.

Paul R. Michaud, Esq.
Martinez & Curtis, P.C.

2712 North 7th Street
Phoenix, Arizona 85006-1003

Bradley S. Carroll

220 West Sixth Street, DB 203
Post Office Box 711

Tucson, Arizona 85702-0711

Jon Wellinghoff, Esq.
2260 Baseline Road, Suite 200
Boulder, Colorado 80302

David L. Deibel, Esq.

City Attorney’s Office

P.O. Box 27210

Tucson, Arizona 85726-7210

Lyn Farmer, Esq.

Chief Legal Counsel

Legal Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007
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10421-0018/892519 (final version)

Scott Wakefield, Esq.
RUCO

2828 North Central Avenue
Suite 1200

Phoenix, Arizona 85004

Karen E. Errant, Esq.

Fennemore Craig

3003 North Central Avenue, Suite 2600
Phoenix, Arizona 85012-2913

Douglas C. Nelson, Esq.
Douglas C. Nelson, P.C.
7000 North 16™ Street, #120-307
Phoenix, Arizona 85020

Kenneth C. Sundlof, Jr., Esq.
Jennings Strouss & Salmon, P.L.C.
Two North Central Avenue
Phoenix, Arizona 85004-2393

Charles A. Miessner, Esq.
3030 North Central Avenue, Suite 401
Phoenix, Arizona 85012




