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Chairman LT OATY COVICGINN
TMIRVIN JUL L2 2002 Ract T coinol
Commissioner
MARC SPITZER PocKETED B T b
Commissioner
IN THE MATTER OF THE RULES TO ADDRESS DOCKET NO. RT-00000J-99-0034
SLAMMING AND OTHER DECEPTIVE
PRACTICES
STAFF’S SUPPLEMENTAL
COMMENTS

Pursuant to the July 9, 2002 Procedural Order in this matter, Staff hereby files its proposed

revisions to A.A.C. R14-2-1914, R14-2-2012, and R14-2-2005. The Procedural Order also directed

Staff to explain whether the changes are substantive. As set forth more fully below, the changes are

substantive, but are not substantial, and are thus allowable. Staff respectfully requests that these

proposed revisions be included in the Recommended Opinion and Order in this matter.

R14-2-1914. Script Submission

A.

Each Telecommunications Company shall file under seal in a docket designated by the
Director of the Utilities Division (“DIRECTOR”) a copy of all SALES OR MARKETING
scripts used by its (or its agent’s) sales or customer service workers. FOR THE PURPOSES
OF THIS RULE, “SALES OR MARKETING SCRIPTS” MEANS ALL SCRIPTS THAT
INVOLVE PROPOSING A CHANGE IN TELECOMMUNICATIONS COMPANY OR
RESPONDING TO AN INQUIRY REGARDING A POSSIBLE CHANGE IN
TELECOMMUNICATIONS COMPANY.

A TELECOMMUNICATIONS COMPANY SHALL MAKE THE FILING DESCRIBED IN
R14-2-1914.A AT THE FOLLOWING TIMES:

1.

90 DAYS FROM THE DAY THESE RULES ARE FIRST PUBLISHED IN A
NOTICE OF FINAL RULEMAKING IN THE ARIZONA
ADMINISTRATIVE REGISTER;

ON APRIL 15 OF EACH YEAR;

WHENEVER DIRECTED TO DO SO BY THE DIRECTOR; AND
WHENEVER A MATERIAL CHANGE TO A SCRIPT OCCURS OR A
NEW SCRIPT IS USED THAT IS MATERIALLY DIFFERENT FROM A
SCRIPT ON FILE WITH THE DIRECTOR.
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C. The Director ef-the-Utilities Division may request further information or clarification on any
script, and the Telecommunications Company shall respond to the Director’s request within
10 days.

D. The Director ef—the—UtilitiesDivision may initiate a formal complaint under R14-3-101
through R14-3-113 to review any script. The failure to file such a complaint or request
further information or clarification does not constitute approval of the script, and the fact that
the script is on file with the Commission may not be used as evidence that the script is just,
reasonable, or not fraudulent.

R14-2-2012 Script Submission

A. Each Telecommunications Company shall file under seal in a docket designated by the Director
of the Utilities Division (“DIRECTOR”) a copy of all SALES OR MARKETING scripts used by
its (or its agent’s) sales or customer service workers. FOR THE PURPOSES OF THIS RULE,
“SALES OR MARKETING SCRIPTS” MEANS ALL SCRIPTS THAT INVOLVE AN OFFER
TO SELL A PRODUCT OR SERVICE OR A RESPONSE TO A REQUEST FOR A PRODUCT
OR SERVICE, INCLUDING ALL SCRIPTS FOR UNRELATED MATTERS THAT INCLUDE
A PROMPT FOR THE SALES OR CUSTOMER SERVICE WORKERS TO OFFER TO SELL
A PRODUCT OR SERVICE.

B. A TELECOMMUNICATIONS COMPANY SHALL MAKE THE FILING DESCRIBED IN
R14-2-2012.A AT THE FOLLOWING TIMES:

1. 90 DAYS FROM THE DAY THESE RULES ARE FIRST PUBLISHED IN A
NOTICE OF FINAL RULEMAKING IN THE ARIZONA ADMINISTRATIVE
REGISTER;

2. ON APRIL 15 OF EACH YEAR;

WHENEVER DIRECTED TO DO SO BY THE DIRECTOR; AND

4. WHENEVER A MATERIAL CHANGE TO A SCRIPT OCCURS OR A NEW
SCRIPT IS USED THAT IS MATERIALLY DIFFERENT FROM A SCRIPT ON
FILE WITH THE DIRECTOR.

C. The Director of-the-Utilities-Division may request further information or clarification on any
script, and the Telecommunications Company shall respond to the Director’s request within 10
days.

D. The Director efthe-Utilities- Bivision may initiate a formal complaint under R14-3-101 through
R14-3-113 to review any script. The failure to file such a complaint or request further
information or clarification does not constitute approval of the script, and the fact that the script is
on file with the Commission may not be used as evidence that the script is just, reasonable, or not
fraudulent.

w

R14-2-2005.D

During each contact during IN WHICH the Telecommunications Company offers to sell-a-produetor
serviee ESTABLISH SERVICE or during which a s-Subseriber PERSON requests to-buy-a-product
or—service; THE ESTABLISHMENT OF SERVICE, the Telecommunications Company shall
[remainder unchanged].

These changes are not substantial.




O 0 W &

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

A Notice of Supplemental Proposed Rulemaking is required only when “as a result of public
comments or internal review, an agency determines that a proposed rule requires substantial
change....” AR.S. § 41-1022(E); see also A.R.S. § 41-1025(A)(providing that “An agency may not
submit a rule to the council that is substantially different from the proposed rule contained in the
notice of proposed rulemaking....”); A.A.C. R1-1-507 (proscribing contents of notice of

supplemental proposed rulemaking); Arizona Rulemaking Manual 51 (2001)(restating

standard)(available at www.sos.state.az.us). In determining whether a change is “substantial”, an

agency must consider the factors listed in A.R.S. § 41-1025(B):

1. The extent to which all persons affected by the rule should have understood that the
published proposed rule would affect their interests.

2. The extent to which the subject matter of the rule or the issues determined by that rule
are different from the subject matter or issues involved in the published proposed rule.

3. The extent to which the effects of the proposed rule differ from the effects of the

published proposed rule if it had been made instead.

Applying these factors, it appears that the proposed changes are not substantial:

1. Persons affected by the rule, primarily telecommunications companies that would be
required to submit scripts, should have understood the published proposed rule would
affect their interests because the published proposed rule provided for more scripts to
be submitted than Staff’s proposed revision.

2. The subject matter of the rule is the same, the proposed revision simply narrows and
clarifies the scope of the proposed rules and describes when filings are required.

3. The effects of Staff’s proposed revision do differ to some degree from the effects of
the proposed rule. However, the overall effect of the rule (to require
telecommunications companies to submit scripts so that the Commission can monitor
the scripts for fraudulent or misleading language) remains the same.

There is no Arizona case law applying A.R.S. § 41-1025(B). Section 41-1025(B) is based on
§ 3-107(b) of the Model State Administrative Procedure Act (1981). The Official Comment to
§ 3-107 notes that “Subsection (b) does not eliminate all ambiguity as to the meaning of
“substantially different”, but it does create a more specific functional test relating the acceptability of
any changes in the proposed rule as compared to the adopted rule to the extent to which affected

parties have received fair notice by the proposed rule publication” (emphasis added). Since the
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published rules were broader than Staff’s proposed revisions, the published proposed rule gave fair
notice to any interested party that the Commission would be considering these matters.

In the absence of any case law interpreting §§ 41-1025(B) or 3-107(b), Arizona courts may
turn to federal cases applying the Federal Administrative Procedure Act. Federal cases employ the
“logical outgrowth” test. Alas, this test is notoriously difficult to apply. See Phillip M. Kannan, The
Logical OQutgrowth Doctrine in Rulemaking, 48 Admin. L. Rev. 213, 216 (1996)(logical outgrowth

test is “ambiguous, misleading... and cannot be taken literally”); Richard J. Pierce, Jr., 1

Administrative Law Treatise 429 (4™ ed. 2002)(test is “difficult to apply”); National Ass’n of

Psychiatric Health Sys. v. Shalala, 120 F.Supp.2d 33, 39 (D.D.C. 2000)(noting that it is “hard to

discern a clear rationale differentiating the holdings of these cases”).

If the “logical outgrowth” test is applied, it is likely that the proposed revision passes the test.
A change is a logical outgrowth if “a reasonable commentor should have anticipated that such a
requirement would be promulgated... or whether the notice was sufficient to advise interested parties
that comments directed to the controverted aspect of the final rule should have been made....” First

American Discount Corp. v. Commodity Futures Trading Comm’n, 222 F.3d 1008, 1015 (D.C. Cir.

2000)(internal quotations and citations omitted.) Given the emphatic comments at the open meeting
when these provisions were added to the proposed rules and the broad scope of the proposed rules in
question, a reasonable commentor should have anticipated that the Commission would narrow the
scope of the rules. Indeed, a number of comments addressed exactly these issues, thus demonstrating
that “notice was sufficient to advise interested parties that comments directed to the controverted
aspect of the final rule should [be] made.” Id.; see also Pierce, Supra, at 433 (discussing cases
holding that if agency adopts a proposal advanced in comments, the notice requirements are satisfied
because “sophisticated parties to rulemakings monitor comments submitted by other parties™).
Because Staff’s proposed revisions are not a “substantial change”, the Commission may adopt
them in its Notice of Final Rulemaking without issuing a Notice of Supplemental Proposed

Rulemaking. Accordingly, Staff requests that its proposed revisions be adopted.
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RESPECTFULLY SUBMITTED this 12th day of July, 2002

Aol 9 bl

Timothy J8abo

Attorney, Legal Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

(602) 542-3402

The original and ten (10) copies of the foregoing
were filed this [2‘& day of M/ , 2002
with: O 0

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

A copy of the foregoing was placed on the Commission’s web site and
copies of the foregoing were mailed/hand-delivered

this lﬂ day of MO/ , 2002 to:

Thomas H. Campbell
Lewis and Roca

40 N. Central Avenue
Phoenix, AZ 85004

Theresa Tan

WorldCom, Inc.

201 Spear Street
Department 9976

San Francisco, CA 94105

Daniel Pozefsky

RUCO

2828 N. Central Avenue
Suite 1200

Phoenix, AZ 85004

Thomas F. Dixon
WorldCom

707 17th Street

Suite 3900

Denver, Colorado 80202

Jeffrey W. Crockett
Thomas L. Mumaw

Snell & Wilmer, LLP
One Arizona Center
Phoenix, AZ 85004-2202

Joan S. Burke

Osborn Maledon, P.A.
2929 N. Central Avenue
Suite 1200

Phoenix, AZ 85012
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Cindy Manheim
Regulatory Counsel
AT&T Wireless
7277-164TH Avenue NE
Redmond, WA 98052P

Eric S. Heath

Sprint Communications Company
100 Spear Street

Suite 930

San Francisco, CA 94105

Timothy Berg

Theresa Dwyer

Fennemore Craig, PC

3003 North Central Avenue, Suite 2600
Phoenix, AZ 85004

Andrew O. Isar

TRI

4310 92nd Avenue, N.W.

Gig Harbor, Washington 98335

Bradley Carroll

Cox Arizona Telcom, L.L.C.
20401 N. 29th Avenue

Suite 100

Phoenix, AZ 85027

Richard M. Rindler
Morton J. Posner
Swider & Berlin

3000 K Street, N.W.
Suite 300

Washington, DC 20007

Charles Kallenbach

American Communications Services, Inc.

131 National Business Parkway
Annapolis Junction, Maryland 20701

Karen L. Clauson

Thomas F. Dixon

MCI Telecommunications Corp.
707 17th Street, #3900

Denver, Colorado 80202

Mary B. Tribby

Richard S. Wolters

AT&T Communications of the Mountain
States, Inc.

1875 Lawrence Street, Suite 1575
Denver, CO 80202

Steven J. Duffy

Ridge & Isaacson, PC
3101 N. Central Avenue
Suite 1090

Phoenix, AZ 85012

Qwest Corporation
1801 California Street, #5100
Denver, Colorado 80202

Maureen Arnold

U S WEST Communications, Inc.
3033 N. Third Street, Room 1010
Phoenix, AZ 85012

Michael M. Grant
Gallagher & Kennedy

2575 East Camelback Road
Phoenix, AZ 85016-9225

Mark Kioguardi

Tiffany and Bosco PA
500 Dial Tower

1850 N. Central Avenue
Phoenix, AZ 85004

Nigel Bates

Electric Lightwave, Inc.

4400 NE 77th Avenue
Vancouver, Washington 98662

Darren S. Weingard

Stephen H. Kukta

Sprint Communications Co. L.P.
1850 Gateway Drive, 7th Floor
San Mateo, CA 94404-2467
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Joyce Hundley

United States Department of Justice
Antitrust Division

1401 H Street NW

Suite 8000

Washington, DC 20530

Scott S. Wakefield
RUCO

2828 N. Central Avenue
Suite 1200

Phoenix, AZ 85004

Gregory Hoffman
795 Folsom Street, Room 2159
San Francisco, CA 94107-1243

Douglas Hsiao

Jim Scheltema

Blumenfeld & Cohen

1625 Massachusetts Ave. N.-W.
Suite 300

Washington, DC 20036

Raymond S. Heyman
Randall H. Warner

Roshka Heyman & DeWulf
400 E. Van Buren

Suite 800

Phoenix, AZ 85004

Diane Bacon
Legislative Director

Communications Workers of America

5818 N. 7th Street
Suite 206
Phoenix, AZ 85014-5811

Mark N. Rogers

Excell Agent Services, L.L.C.
2175 W. 14th Street

Tempe, AZ 85281

Mark P. Trinchero

Davis Wright Tremaine LLP
1300 S.W. Fifth Avenue
Suite 2300

Portland, Oregon 97201

Jon Loehman

Managing Director-Regulatory
SBC Telecom, Inc.

5800 Northwest Parkway
Suite 135, Room 1.S.40

San Antonio, TX 78249

Daniel Waggoner

Davis Wright Tremaine

2600 Century Square

1501 Fourth Avenue

Seattle, Washington 98101-1688

M. Andrew Andrade

5261 S. Quebec Street

Suite 150

Greenwood Village, Colorado 80111

Todd C. Wiley

Gallagher & Kennedy
2575 E. Camelback Road
Phoenix, AZ 85016-9225

Laura Izon

Covad Communications Co.
4250 Burton Street

Santa Clara, California 95054

Al Sterman

Arizona Consumers Council
2849 E. 8th Street

Tucson, AZ 85716
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Robert S. Tanner
3311 3rd Street N
Arlington, Virginia 22201-1711

Michael Bagley

Verizon Wireles

15505 Sand Canyon Avenue
Irvine CA 92618

Steven W. Cheifetz, Esq.

Robert J. Metli, Esq.

Attorneys for Citizens Communications
Company

Cheiftez & Iannitelli, P.A.

3238 North 16" Street

Phoenix, Arizona 85016

Emest G. Johnson, Director
Utilities Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Teena Wolfe, Administrative Law Judge
Hearing Division

Arizona Corporation Commission

1200 West Washington

Phoenix, Arizona 85007

M}VW

Deborah A. Am
Assistant to Tlmothy J. Sabo

Brian Thomas

Time Warner Telecom, Inc.
520 S.W. 6th Avenue

Suite 300

Portland, Oregon 97204

Wendy Wheeler

Alltel Communications

11333 N. Scottsdale Road, Ste. 200
Scottsdale, AZ 85254

Johnathan Kilburn
Nextel Communications
4643 S. Ulster

Suite 500

Denver, Colorado 80207

Christopher Kempley, Chief Counsel
Legal Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 850076




