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February 11, 1999
Govemor's Regulatory Review Council DOCUMERT coNTROL
Attn: Mr. Scott Cooley ‘
1400 West Washington
Phoenix, Arizona 85007
RE: A.A.C.R14-1-103
Dear Council Members:
On December 10, 1998, the Arizona Corporation Commission ("Commission™) adopted
the above referenced rule. The following information is provided for your use in reviewing the

enclosed rules pursuant to A.A.C. R1-6-103:

1. The close of record and the date the rules were adopted by the agency:

The Commission ¢losed the record and adopted the rule at its December 10, 1998 Open -
Meeting.

2. Dates the following were published in the Arizona Register:

a. Notice of Docket Opening: -
‘ Corporation Commission

{zona
4 A.AR 2710, September 25, 1998 Az DOCKETED
b. Notice of Proposed Rulemaking: MAR 19 1999
4 A.AR. 2905, October 9, 1998
DOCKETED BY &“\
c. Any supplemental notices: |

None
d. Notice of oral proceeding:

The Notice of Proposed Rulemaking provided notice of the November 10, 1998 public
hearing (oral proceeding) for the rule.

€. Any other notice of public participation:

The Commission posted notice for its December 10, 1998 Open Meeting in compliance
with Arizona's open mesting laws.
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3. A statement of whether definitions of terms contained in statutes or other rules and used in

the adopted rule have been attached:

The rules do not rely upon any special definitions that relate to any particular statute.

statement that the rulemaking relates to a 5-vear review report and the date the report was

4. A\—________*_.‘%&__
accepted by the Council:

Not applicable

5. A list of documents enclosed:

a.

b.

Notice of Final Rulemaking, including preamble. (Exhibit A)

Table of contents for the adopted rules. (Exhibit A)

Text of the adopted rule. (Exhibit A)

An economic, small business, and consumer impact statement. (Exhibit B)

Concise explan;ltory statement. (Exhibit C)

Copy of the general and specific statutes authorizing the rules. (Exhibit D)
Commission 'D-ecision Number 61271, adopting rule, dated December 10, 1998. The
exhibits to the order (Concise Explanatory Statement and Economic Impact Statement)

have been omitted from the order in an effort to reduce repetitive documents being
furnished to the Council. (Exhibit E)

There are no materials incorporated by reference.

Please let me know if I can be of any assistance to you in your review process. Please

feel free to contact Bill Parkerson at 542-0776 or Elizabeth Bentley at 542-3995. Thank you for
your cooperation.

Sincerely,

Stuart R. Brackney
Acting Executive Secretary

Enclosures
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NOTICE OF FINAL RULEMAKING

TITLE 14. PUBLIC SERVICE CORPORATIONS; CORPORATIONS AND ASSOCIATIONS;
SECURITIES REGULATION
CHAPTER 1. CORPORATION COMMISSION

CORPORATIONS AND ASSOCIATIONS

PREAMBLE
Sections Affected Rulemaking Action
R14-1-103 New Section

The_specific authoritv_for the rulemaking, including both the authorizing statute (general) and the
statutes the rules are implementing (specific):

Arizona Constitution, Al:ticle XV,8§4,5,6,and 19

Authorizing statute: A.R.S. § 10-130

Implementing statute: A.R.S. §§ 41-1072 through -1078

The effective date of- the rules: Upon filing with the Secretary of State

A list of all previous notices appearing in the Register addressing the final rule:
4 A.AR. 2710, September 25, 1998 (Notice of Docket Opening).

4 A.AR. 2905, October 9, 1998 (Notice of Proposed Rulemaking) .

The name and address of agencv personnel with whom persons may communicate regarding the

rulemaking:
Name: Joanne MacDonnell, Director, Corporations Division
Bill Parkerson, Deputy Director, Corporations Division
Address: Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007
Telephone: (602) '542- 3521

Facsimile number:  (602) 542-0900

An explanation of the rule. including the agencv's reasons for initiating the rule:




The purpose of this rulemaking is to implement time-frames for the processing of applications for
licenses issued by the Corporations Division ("Division") of the Arizona Corporation Commission. These
licenses include articles of incorporation, applications for authority to transact business, applications for
authority to conduct affairs, articles of merger, articles of domestication, articles of organization, and
applications for registration of foreign limited liabilities companies. The new rule implements requirements
identified in A.R.S. §§ 41-1072 through -1078. The majority of applications for licenses filed with the
Division are handled on an "expedited” basis. This expedited process is prescribed by statute in ARS.§
10-122.F.2 and is not covered by R14-1-103.

The Commission believes that the overall time frame of 360 days prescribed in R14-1-103 is necessary
in order to ensure that the Division will be able to timely process all applications. The Division cannot control
the number of filings it receives and the timing of those filings. Corporate filings have risen steadily since
1681, and last year continued this trend.

The Division’s backlog of unprocessed non-expedited applications is currently five to seven weeks.
However, during January and Febr;xary of 1998, the Division had approximately nine to ten months of
backlogged applications. This resulted from a high number of year-end filings. In the ensuing year, the
Division has made changes to increase productivity, such as redesigning its phone bank and making additional
information available on its web page. The Division also received an infusion of $60,000 from the
Commission’s Securities Division in order to hire temporary employees. These measures have reduced the
backlog considerably, but the additional money received from the Securities Division was an extraordinary
circumstance that will not recur.

Several new procedures that will soon be implemented have the potential to slow processing time of
corporate filings. In the coming year, the Division will be redesigning its computer system and acquiring an
imaging system. Both of these projects will improve the quality of the public records maintained by the
Commission. However, at least during the implementation period and possibly thereafter, these systems will
add to processing time.

In summary, based on historical experience, expected seasonal fluctuations in workload, staffing levels
which have remained relatively constant since 1994, and the estimated time associated with the

implementation of new systems, the Division believes that a time period of 360 days is necessary in order to

ensure its ability to comply with the proposed rule.




10.

A reference to anv study that the agency proposes to rely on in the evaluation or justification for the

final rule and where the public may obtain or review the studv, all data underlving each study, and

analvsis of the study and anv other supporting material:

None

A showing of good cause whyv the rule is necessary to promote a statewide interest if the rule will

diminish a previous grant of authoritv of a political subdivision of this state:
Not applicable

The summary of the economic. small business. and consumer impact:

Proposed Rule 103 establishes time-frames within which the Corporations Division shall process
licenses issued by the Commission pursuant to Title 10 and Title 29 of the Arizona Revised Statutes.
Proposed Rule 103 is mandated by A.R.S. §§ 1052 through -1078 (“the time-frame statutes™).

The Proposed Rule will have minimal financial impact unless the Commission routinely fails to meet
the time-frames. Such failure would ;'equire the‘ Commission/to refund the filing fee to the applicant, resulting
in a small cost savings to the regulated public. The Commission, however, does not foresee difficulty in

complying with the proposed time-frames.

A description of the changes between the proposed rules, including supplemental notices, and final

rules (if applicable):

R14-1-103(C): insert "of the date” after "days"
R14-1-103(C): replace "of" with "on" after "date"
R14-1-103(C): after "deficiency”, insert "or permit the applicant to remedy the deficiencies

based on the following two factors:

1. Amount of information or work necessary to remedy the deficiencies; or

2. Effect on other Commission priorities.”

R14-1-103(E)(1);, insert "completeness” after "Administrative”

(U8 )




11.

12.

13.

14.

Other grammatical and stylistic changes have been made to the text of the proposed rule at the

recommendation of the Staff of the Governor's Regulatory Review Council.

A summary of the principal comments and the agency response to them:

No written comments on the Rule have been filed in this Docket, and there were no public
comments on the Rule at the hearing. Prior to the hearing, the Corporations Division discussed the Rule
with its advisory council, which consists of representatives from businesses that follow corporations issues,
and of attorneys from various law practices around the state. The Corporations Division stated that the

advisory council did not suggest any changes to the Rule as proposed.

Any other matters prescribed bv statute that are applicable to the specific agency or to any specific rule

or class of rules:

H

Not applicable

Incorporations by reference and their location in the rules:
Not applicable .

Was this rule previously adopted as an emergency rule?

No

The full text of the rules follows:




TITLE 14. PUBLIC SERVICE CORPORATIONS; CORPORATIONS AND
ASSOCIATIONS; SECURITIES REGULATION
CHAPTER 1. CORPORATION COMMISSION
CORPORATIONS AND ASSOCIATIONS

ARTICLE1l. IN GENERAL

Section

R14-1-103. Licensing Time-frames

W




Section

TITLE 14. PUBLIC SERVICE CORPORATIONS; CORPORATIONS AND
ASSOCIATIONS; SECURITIES REGULATION
CHAPTER1l. CORPORATION COMMISSION
CORPORATIONS AND ASSOCIATIONS

ARTICLE 1. IN GENERAL

R14-1-103. Licensing Time-frames

A.

=

IO

I~

[

This rule prescribes time-frames for the processing of any certificate or license issued by the

Arizona Corporation Commission pursuant to Title 10 and Title 29 of the Arizona Revised

Statues. ,

Within 270 calendar days after receipt of an initial or renewal application for any certificate or

license provided pursuant {o Title 10 or Title 29 of the Arizona Revised Statutes. staff shall notify

the applicant. in writing, that the application is either administratively complete or deficient. If the

application is deficient. the notice shall specifv all deficiencies.

The Commission may terminate an application if the applicant does not remedy all deficiencies
within 30 calendar davs of the date on the notice of deficiency or permit the applicant to remedy

the deficiencies based on the following two factors:

1. Amount of information or work necessary to remedy the deficiencies: or

2. Effect on other Commission priorities.

After an application has been deemed administratively complete. and the applicant_has been

notified in writing, staff shall have 90 calendar days for substantive review of the application.

For purposes of A.R.S. Title 41. Chapter 6. Article 7.1. the Commission has established the

following time-frames:

1. Administrative completeness review time-frame: 270 calendar days,
2. Substantive review time-frame: 90 calendar davs,
3. Overall time-frame: 360 calendar davs.







ECONOMIC, SMALL BUSINESS AND CONSUMER IMPACT STATEMENT
A.A.C.R14-1-103
This explanatory statement is provided to comply with the provisions of A.R.S.

§§ 41-1052 and 41-1055.

A. Economic, Small Business, and Consumer Impact Summary.

1. Proposed Rulemaking.

Proposed rule A.A.C. R14-1-103 (“Rule”) establishes time-frames within which
the Corporations Division (“Division”) shall process articles of incorporation filed with
the Commission pursuant to Title 10 and Title 29 of the Arizona Revised Statutes. The
Rule is mandated by A.R.S. §§ 41-1072 et seq. (“Time-Frame Statutes™).

The Rule sets forth the following time-frames: 1) administrative review time-frame,
270 days; 2) substantive review time-frame, 90 days; and 3) overall time frame, 360
days. These proposed time-frames more or less codify the amount of time .currently
necessary to process applications for licenses covered by the Time Frame Statutes, with
additional time included in order to accommodate seasonal fluctuations in work load.
These time-frames also assume that the Division will continue to maintain its current
number of full time employees, will receive necessary budget appropriations in the
future, and will continue to receive approximately the same numbe; of filings at present
levels.

In general, there should be no economic impact from the adoption of the proposed

rules. Because the Rule essentially codifies the Division’s existing practices, the

economic impact of the adoption of the Rule is minimal.




2. Information contained in this report.

This economic, small business, and consumer impact statement for the Rule
analyzes the costs, savings, and benefits that will accrue to the Commission and the
public. The Rule’s impact upon established Commission procedures, Commission staff
time, and other administrative costs is minimal. The benefits to the Commission are
minimal. The benefits provided to the public are non-quantifiable. The Rule should
benefit the Cbmmission’s relations with the regulated public by providing clear time-
frames for processing applications.

3. Name and address of agency employees to contact regarding this

report.
Joanne MacDonnell
Director of Corporations
Arizona Corporation Commission
1300 West Washington

Phoenix, AZ 85007

Bill Parkerson

Deputy Director of Corporations
Arizona Corporation Commission
1300 West Washington

Phoenix, AZ 85007

3]




B. Economic, Small Business, and Consumer Impact Statement.

1. Proposed Rulemaking.

Proposed A.A.C. R14-1-103 (“Rule”) establishes time frames within which the
Corporations Division (“Division”) shall process articles of incorporation filed with the
Commission pursuant to Title 10 and Title 20 of the Arizona Revised Statutes. The Rule
is mandated by A.R.S. §§ 41-1072 et seq. (“Time-Frame Statutes”).

The Rule sets forth the following time-frames: 1) administrative review time-
frame, 270 days; 2) substantive review time-frame, 90 days; and 3) overall time frame;
360 days. The Corporate Filings Section of the Division receives an average of 860 items
each week. These items include articles of incorporation, articles of merger, articles of
correction, notices of publication, and applications for authority to transact business.
Although the Time Frame Statutes apply only to applications for licenses, the Divisién
believes that it is important to process all filings as expeditiously as possible. The
Division currently processes approximately 860 items per week, though the filings
received by the Division are seasonal and peak at the end of the year and at the end of
June. Accordingly, the Division has chosen time-frames that consider the Division’s
overall work load as well as the work necessary to process the items covered by the time-
frame statutes.

These proposed time-frames more or less codify the amount of time currently
necessary to process applications for licenses covered by the Time Frame Statutes, with
additional time included in order to accommodate seasonal fluctuations in work load.
These time-frames also assumé that the Division will continue to have its current number

of full time employees and will receive necessary budget appropriations in the future.

(V8]




Further, the Commission has assumed that the number of corporate filings will continue
to increase.

In general there should be no economic impact from the adoption of the Rule.
Because the Rule essentially codifies the Division’s existing practices, the economic
impact of the adoption of the rule is minimal.

2. Person who are affected, bear costs or directly benefit from the

proposed rulemaking.

a. Those Affected

Those affected by the proposed rulemaking include persons seeking to file
articles of incorporation, articles of merger, and applications for authority to transact
business. For fiscal year 1998, the Division processed 13,190 articles of incorporation,
1,118 articles of }ﬁerger, 3,841 applications for authority for corporations, 8,733 articlés
of organization, and 782 applications for registration for limited liability companies.

b. Cost Bearers

The costs associated with the rulemaking process will be borne by the
Corporations Division.

c. Beneficiaries

The citizens of Arizona and the corporations and limited liability
companies governed by Title 10 and Title 29 of the Arizona Revised Statutes may benefit

from the imposition of clear time-frames for the application process.




3. Cost/Benefit Analysis.

a. Probable costs and benefits to the implementing agencies

The Rule will have minimal financial impact unless the Commission
routinely fails to meet the time-frames. Such a failure would require the Commission to
refund the filing fee to the applicant, resulting in a small cost savings to the regulated
public. The Commission would also pay a penalty into the general fund. The Division,
however, does not foresee difficulty in complying with the proposed time-frames.

b. Probable costs and benefits to political subdivisions

None.

¢. ° Probable costs aﬁd benefits to business

None.

4. Private and public employment impact

The Rule should have no impact upon private and public employment.

5. Impact on small business
a. Identification of the small businesses subject to the proposed
rulemaking.

No small business will be adversely affected by the proposed Rule. Any
profit corporation, non-profit corporation, or limited liability company that meets the
definition of “small business” set forth in A.R:S. § 41-1001.19 may benefit from the
imposition of clear time-frames for the application process.

b. Administrative and other costs required for compliance with

the proposed rulemaking.

None.




c. Description of the methods that the agency may use to reduce

the impact on small business.

Not applicable.

d. Probable cost and benefit to private persons and consumers

who are directly affected by the proposed rulemaking.

Private persons and consumers who file articles of incorporation, articles
of merger, or applications with the Commission pursuant to Title 10 and Title 29 will be
affected by the proposed rulemaking. The rule will have no financial impact upon
applicants unless the Commission fails to meet the time-frames. If the Commission fails
to meet the time-frames, the application fee is returned to the individual(s), and the
application process continues. The Division does not foresee difficulty in complying
with the time-frames set forth in the Rulé.

6. Probable Effect on State Revenues.

The Rule will have no effect upon state revenues unless the Commission fails to
meet the time-frames. The Commission would then pay a penalty, as established in
ARS. § 41-1077, into the general fund. It is unlikely that this penalty will occur.

7. Less intrusive or less costly alternative methods of achieving the

proposed rulemaking.

The rulemaking is mandated by A.R.S. §§ 41-1072 et seq.; therefore, no

alternative is possible.




8. If for any reason adequate data are not reasonably available to
comply with the requirements of subsection B of this section,
the agency shall explain the limitations of the data and the
methods that were employed in the attempt to obtain the data
and shall characterize the probable impacts in qualitative

terms.

Not applicable.
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CONCISE EXPLANATORY STATEMENT
A.A.C.R14-1-103

This explanatory statement is provided to comply with the provisions of A.R.S. § 41-1036.

I CHANGES IN THE TEXT OF THE PROPOSED RULE FROM THAT

CONTAINED IN THE NOTICE OF RULEMAKING FILED WITH THE SECRETARY

OF STATE
R14-1-103(C): insert "of date" after "days"
R14-1-103(C): replace "of" with "on" after "date"
R14-1-103(C): after "deficiency”, insert "or permit the applicant to remedy the

deficiencies based on the following two factors:

4

1. Amount of information or work necessary to remedy the deficiencies; or

. 2. Effect on other Commission priorities."

R14-1-103(E)(1): insert "completeness" after "Administrative"
Other grammatical and stylistic changes have been made to the text of the proposed rule

at the recommendation of the Staff of the Governor's Regulatory Review Council.

IL EVALUATION OF THE ARGUMENTS FOR AND AGAINST THE PROPOSED
RULE

ARTICLE 1. IN GENERAL

A.A.C. R14-1-103: In response to the requirement of A.R.S. § 41-1072 et seq. to enact
licensing time-frame rules, the Arizona Corporation Commission initiated rulemaking to
prescribe time-frames for the processing of any certificate or license issued by the Arizona
Corporation Commission pursuant to Title 10 and Title 29 of the Arizona Revised Statutes. To
provide the public with clear time-frames for processing certificate or license applications, the
Commission has promulgated new rule A.A.C. R14-1-103. A.A.C. R14-1-103 establishes an

overall time-frame of 360 calendar days, which includes an administrative review time-frame of

|
; 270 calendar days and a substantive review time-frame of 90 calendar days.
|

1




The Corporation Commission recognized a need for specific time-frames applicable to
the procedures mandated by A.R.S. § 41-1074 for deficient applications. A.A.C. R14-1-103
therefore provides that once a notice of deficiency has issued, the applicant has thirty calendar
days in which to satisfy those deficiencies. If the applicant does not remedy all deficiencies
within thirty days of notice, the Commission may terminate the application. Once an application
is terminated, the time-frames required by A.A.C. R14-1-103 will begin anew upon re-
application.

A.A.C. 14-1-103 is designed to provide the public with clear time-frames for the

processing of applications. No oral or written public comments were received concerning the

rule.
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Art. 15 §3
Note 22

Dispute arising from contractual apree-
ments between a railroad and a private,
industrial shipper over operation of i car-
pulling device used in loadingg and wvalonding
operations by shipper is of a private nature
between parties to the contract, md, there-
fore, relief, if uny, aoust be sought in
courts, not hefore the corparation commis-
sion. Op.Atty.Gen. Na. 7 5o 97, 1976+
1.

23— Mandamus, contracts

Where electric conperative was entitled to
have proposed contract approved by corpo-
ration commission, supreine court would, by
mandamus, roquire appraval of such con-
tract to reinstate and secure to cauperative
the right it had to full use aml enjoyment of
its certificate of public convenience and ne-
cessity, which tnclwded the right to enter
inte coutracts with customers to provide
clectric service, pursnant to law ad nxist.
ing rules and repulations of cofui
Application of I . Co-ap, tne. (
W Ariz, 373, 377 Pl oy,

Where electric coaperative was en itled to
approval of proposed conteact witl ar
veloper, in view of present urgent ne
developer for power, the serious finaneial
boss it had suffeced amd sonld cottinue of
suffer by renson of el Yo the patlilie agpect
ol questions presented, and lome and castly
proceduces inlisrent in or Hnry piracensoy
ol uppend, there was no i, speedy
ndequate re nedy a law, and hence remedy
of mandimus was availuhle to developer
aml cooperative ty requite the corporation
commission (o npprove the cont, act, .

If the effect of either of orders of Arizo-
na corporation cotmmission in approving
proposed contract with electrie cooperative
and in issuing wmended ce tificates of con-
venicnce and hecessily was to defeat or
usurp jurisdiction of supreme court where
proceeding had been commenced for mnnda.
US requiring conumission (o approve or
show cause why commission shouhl ot ap-
prove such contract with cooperative, or (o
remder any judgment to be entered by su.
preme conrt nugatory, such order wonll be
vairll, [,

21 Common carrie

Arizona is committed 1o the doctrine of
regulated smopoly in the aren of common
earriers. Arizona Corp, Commission v, Su.
perior Court In and For Maricopn County
(960 105 Ariz. 66, 459 20 48y,

CONSTITUTION OF ARIZONA

Under this section and Const. Art, 15,§ 2
aml Civ. Code 1913, § 2277 el seq. (see,
now, § 40-201 et seq.), it was obligatory
npon common carriers to accept and trans.
port between points within state privately
owned equipment of circuses under rules,
regulations, amd rates, when reasonable and
Just, preseribed by corporation commission,
althnugh carrier had not filed with conmis-
sion rates therefor.  Southern Pac. Co. v,
State (IM7) 19 Ariz, 20, 165 I 303, af-
firned 39 S.CL 310, 249 ULS. 472, 63 L.Ed.
7.

The November 25, 1989 amendment of
Const. Art. 15, §§ 2 and 10 defining “public
service corporations” and “common carr
ers” remwved enrporations engaped in
carrying persons or property [rom the defj.
nitions of “common carvier” and “public
service corporation” nnd, thus, from the
nstitutionally-based  jurisdiction  of the
corporation conunission, b, on auestion
whether legiskature coull constitutivnally
direct the commission o continue to regu-
late motor earriers w8 comnon carriers o
public serviee eorporations after the amend-
went of the constitution in view of e rista.
tive intent to have eomnission continue the
repulation untit July 1, 1982 in aceonlnnee
with Laws 1979 Ch, 200, § 15, eonuningion
shoubl continge 1) e nulhority uyer
ommon carriers untl aneh time ng n eonet
sight otherwise direct. Op.Atty.Gen, No,
181-019,

Certifiente of convenienes and necessity
woull be required for operntion of huy
which, following irregular rouwtes, would
pick up and discharge passengers upon pre-
sentation by pnssenger of complimentary
pass issued by business firms situated
along the irregular routes, where, at prear,
ranged intervals, bus operator  would
present complimentary passes to the busij-
ness establishments for reimbursement at a
prearranged figure.  Op.Atty.Gen. No. Gd-
do-1.,

State enrporation commission had authori-
ty to make reasonable rules, regulations,
and orders governing contract carriers of
passengers  and  property. Op.Atty.Gen.
No. 61-45,

State corporation commission had authori-
v to make reasonable rules, regulations,
aned orders groverning contract eorriers of
passengers  amd  property. Op.Atty.Gen.
No. 61-45.

THE CORPORATION COMMISSION

25. Cooperative ulilities

Cooperative ultilities are subject to juris
diction of state corporation commission.
Op.Atty.Gen, No. 61-43.

Cooperative utility must receive a certifi-
cate of convenience and necessily from

Art. 15 §

state corporation commission prior to pro-
vidime utility servies 10 its customers, aml,
il the conperative’s articles of i nporation
indicate that its intent nil prrpose is to
only s members, cooporative must
be certified o serve only its members in the
eerlain ar It

§ 4. Power to inspect and investigate

Section 4. The Corporation Commission, and the several members

thereof, shall have power to inspecl.

nd investigate the property, hooks,

papers, business, methods, and affairs of any corporation whose stock
shall be offered for sale Lo the public and of any public service corpora-

Lion doing business within the State, and for the purpose of the Conun

sion, and of the several members thereof, shall have Ue power of a court
of general jurisdiction o enforce the atlendance of witnessos anmd the

production of evidence by subpoena

» alachment, suul puni
said power shall extend throughout the State.  Said Comm

shiment, which
won shall

have power o lake testimony under commission or deposition either

within or without the State.

Crogas Nefersne

Investigation, hearing and appeal powers in greneral, see AUS§ 40 200 0

Lavw Review Commentinies

Wi of 1910, Ariz,

Conestitutionnd Cony
State LJd 1, 1978, p, L,
Judicial review. 19 Ariz.l.Rev. 488 (1977).

Duidity aate repubntion, beges) e onf
fotme tests period. Gauil L Gibbons, 16
Ariz. L Rev, 947 (1974,

Noates of Decinions

in general 1
Expenditures §
Express powers 2
Iaplied paowers 3
Judicinl powers 4
Sale of securities 6

L. In general

In the case of Wylie v. Phocnix Assar.
Co. (1933) 42 Aviz. 182, 22 P2 815, the
court said:

“Article 15 of the Constitution does not,
in lerms, confer on the corporation commis-
sion power Lo regulite the business of in-
surance like it does the business of public
service corporations,  The commission's
power to repulate the insurance ._: iness
except to the limited extent indicated in
sections 4 and 3 of suid article, is statutory,
chapter 36, Revised Code of 1928 (section

.
3

1773 e sei), and receives its sanction un-
der the police power of the state.”

Const. Arl. 1, 88 8 anmid 17 sl this sere-
tion dild not make corporations other than
public service eorporations subject in wl ole
or in part to regnlation by the corporation
conuission within Laws 1992, ¢h. 90, § 7
(A RS, § 40-101) forbidding commissioners
owning stocks or bonds of corporations sub-
Jeet o such regulation.  State v, Jones
OLY 15 Ariz, 215, 137 1. 600

Only  where  additional  evidence  was
brought to the attention of the eorparation
conumission which contradicted information
in o eertificate filed pursuant to ARS
8 10-174 [repealed] eould the eommission
further investigate or conduet hearingrs to
determine  whether  three-fonrths of  the
shareholders authorized the exc indebit-
whtlly  held meeting and
whether authorization of shareholders was




Art. 15 §1

Hote 1

and bylaws of the corporation. Op.Atty,
Gen. No. T4-6.

SXPress powers

The corporation commission is wathorized
under this section to take testimany wider
commission or deposition either within or
without the state; and the ailure of provi-
sions of this section to specify any thing alse
which might be done out-ofstate would b
fatal to any hearinggs the commission might
contduct outside Arizona. Op.Atty Gen. Na,
182-126.

The Arizonn corparation commission has
authority o refy to issue certificate of
incorporation to  domestic corporation if
transaction of an ualaw{ul business is con-
templated on the face of the articles of
incarporation.  Op.Auy.Gen. No. 72-11.

The Arizona corporation commission does
not have authority to withhold the issuance
9l a certificite of incorporation (o a dome
tie corporation, pending further inquiry by
the canumission to determine whether or ot
the trunsaction of wedawlul husinoss is
contemplated, if the conmission has r
o think that Ui transaction of an wilaw ful
busingsa tnay e conteraplintnd, 1,

I corparation co Huingion, vadee jts
isting conntitutionnl aad s atutory authori.
cannot  promulgate a general  ordor
which would bar persons convicted of cor-
tain felonies (rom holding office as di-
rectors or officers of domestic corparations
or foreign corporations doing Lusiness in
Arizona, 14,

3. dmplied powers

The corporation commission's powers are
not limited to those expressly granted by
constitution, but cominission n ay exerci
all powers nece

in per-
Garvey v. Trew
(1946) 64 Ariz. 242, 170 P.2d 815, certiorari
denied 67 S.CL 297, 429 U S, TR0, 91 L.,
673,

The corporation commission has no im-
plied powers and its powers do not exceed
those to be derived from a strict construe-

§ 5. Power o
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tiont ol the Constitution and implementing
statutes.  Commercinl  Life Ins. Co. v.
Weight (1916) 63 Ariz. 129, 166 P.2d 943.

1 Judicinl powers

No jdicial power is vested in or

exercised by the corporation eommission un-

less Uhat power spressly granted by the
constitution. Trieo Blee. Co-op. v. Ralston
(VM8 67 Ariz. 358, 196 PP.2d 470,

The construetion of an oplion agreement
bietween public utility and electric coopera-
tive for the purchiase of electric transmis-
ston and distribution lines and facilities and
all water distribution propertics was judli-
cial function and the courts rather than the
corporation commission have jurisdiction to
determine validity of such agreement, al-
though eventually the contract of “sale, if
valish, must have the sanction and approval
of the corporation commission before it be-
comes effective. [,

nlitures

5, Uxy

Legiskiure had right to make approprin-
ton by Laws 1945, st 8.8, Ch. 11 ({re-
peaded) to eorpiration eommiznion o pay-
ment of fmlesal power commisnion’s ex.
penses in making inventidion, anlhorized
by €. 1), o aseertain Giir vadue of proper-
ty of public service corporations furnishinge
s or electricity as basis for rate-maki
Garvey v. Trew (1946) 61 Ari
R45, cortiorari denied 67 S.CL 297,
R4, 91 LB 6,

6. Sale of securilies

The corporation  commission’s  specific
constitutional power over sale of securities
is limiled to grant by this section of power
to inspect aml investigate, but the legisla-
ture may enlarge or extemi the power and
duties of the eommission over the sub
matter of which it has alrendy been given
jurisdiction sl other matters of sume class
ot expressly or impliedly exempt by other
provisions of  Constitution.  Commercial
Life tos. Co. v. Wright (1946) 64 Ariz. 129,
166 P2 9

»

sue certificates of incorporation and licenses

Section 5. The Corporation Commission shall have the sole power to

issue cerlificates of incorporation to companies organizing under the

laws of this State, and o issue licenses to foreign corporations to do
business in this State, excepl as insurers, as may be presceribed by law.
J06
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Hote 1

Domestic and foreign insurers shall be subject to licensing, control and
supervision by a department of insurance as pre nl_::_. by law. A
director of the department of insurance shall be appointed by the
Governor with the conscnt of the Senate in the wanner preseribed by lnw
for a term which may be prescribed by law.

Amendment approved election Nov. 6, 1968, eff. Jun. 28, 1969; election Nov. 2,

1976, eff. Nov. 22, 1976,

. Histori

The governor, on January 28, 1969, pro-
claimed that the amendment of this section,
as proposeld by Laws 1968, S.C.R. Na. 7,
§ 1, filel March 19, 9G8R, d b - ap
proved by a majority of the electores in the
November §, 1968 general election and had
become law.

The 1969 ameadment inserted "except ns
insurers,” in the first paragraph; and wdded
the sccond paragraph,

The governor, on November 22, 1976, pro-
d that the ameandiment of this section,

Croas Referen

Admisgion of for
§ 10-106 et gy,

Pubitie fervica enrporationns, rita inecenten, gee 400

v ocarporations for tewe

1 Nole

as proposed by Laws 19765, S.C.1R Na. 100y,
§ 5, filedd July 6, 1976, had been appeoved
by a majority of the electors in the Hovem.
ber 2, 1976 goneral election and bl baocone
T,

The 1976 amendment substituted “xhall
be appointed by the povernor with the von.
sent of e sente in the manner preseribed
by law” for hall be appointed by :.M_
governor snbjecl to approval by the senate”
in the second sentence of tie seeomt parn-
praph.

iy

in Arizonns,

AS

whion of b

Law Review Commentaries

Utility rate regulation, legal aspects :m
future tests period.  Gail L. Gibbons, 16
ArizlaRev, 947 (1974).

Naotes of Decisions

In general |
Aclions and proceedings involving foreign
corporations 10
Amendment to constitutional prov
Debts, foreign corporationa 9
Estoppel or laches 11
Foreign corporations  7-10
In general 7
Actions and proceedings 10
Debts 9
Professional foreign corparations 8
Forcign insurers 6
Incorporators 4§
Insurers 5, 6
In generul 3
Foreign insurers 6
Mandamuos 12
Professional foreign corporations 8
Purpose 2

4

1. In general

The Arizona corpora 85
authority to refuse to issue certif

transaction of an unlaw{ul _:_,r.._._..ri is eon-
templated on the fuce of the :ul:._..... of
incorporation.  Op.Ally.Gen, No. 72-11,

The Arizoua corporation ennumission does
ot have anthorily to withlinhl the is:
of a certificate of incorporation to a deomes
lie corporation, pending further inguiry by
the eommissinn to determine whether ar not
the transaction of an unlawil business is
eontemplated, if the commission has reason
te think that the transaction of an unlw ful
business may be contemplatedl. Id.

The earporation commission, under its ex-
isting constitutional and statutory author
ty, eannot  promulgate a peocral order
which wonll bar persons convieted of cer-
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tain felonies  from holding office as di-
rectors or officers of domestie carparalions
or forcign corporativns doing business i
Arizona. 1d.

2. Purpose

Provision of this section giving corpora-
tion commission *“sole power” to license for-
eign corporalions manifested intent that K-
censing power was to be under administea.
tive, regulatory, and judicial powers of com-
mission, and subject ouly to its control. Se-
lective Life Ins. Co. v. Equitable Life Assur,
Soc. of U.S. (1967) 101 Ariz, 504, 422 g
710.

3. Amendment to con titutional provi-
sion

The five sections of Laws 1976, S.C.R,
Na. tooy proposing amendments to this sec-
ton and Const. Art, 6 § 36, Art 6.1, § 1,
AL L & 3 awd Are L § 5, would have to
be considered as contemplating the submis-
sion of five separate propasitions for sepa-
rite consideration by the vaters and, ti
fure, would be coustitutions), Op.Atty.(
Mo, R7G-814, oD, 1976-77.

1. Incorpaorators

Either an Arizona corporil
eign corporiation, aot incocporated or
qualified to do business in Arizana, could be
incorporitor of o separate corporation being
newly organizeld, where purpose of new cor-
poration is to act as subsidiary of parent
one.aml o carey out purposes (or which
parent corporation was farmed. Op.Atty.
Gen. No. 61-65,

6. Insurers—In general

In the case of Wylie v. Phoenix Assur,
Co. (1933 42 Ariz. 1 the
court said;

“Article 15 of the Constitution does not,
in terms; confer on the corparation cotmi
sion power to regulate the business of in-
surance like it does the business of publie
service corporations.  The connission's
power to regulate the insurance husiness,
except Lo the limited extent indicated i
sections 4 and 5 of said article, is statutory,
chapter 36, Revised Code of 1928 {seetion
1773 ot seq), and receives its sanclion un-
der the police power of the state.™

Al foreipu and domestic in urers must
file w cortifieate of disclosure with the cor.
poration eommission  pursuant to ALY
§ 10-125, but the insnrance department b

CONSTITUTION OF ARIZONA

exelusive regulitory power nver foreign in-
surers,  Op.Alty.Gen. No. {79-314,

Insurance departiment, not the corpuora-
tion commission, must eontinue to regulate
thuse portions of u motor elub's services
which actually constitute insurance and
st oversee those sectivns of the service
eontract which are uetnally an iusurance
policy. Op.Atty.Gen, No. 77-143.

6. —— Foreign insurers

Foreign insurer was entitled to rely upon
certificate of anthorily issued by director of
insurance and its mortgage investment con.
tract was valid, notwilhstanding invalidity
of provision of insuranee cole relaling to
appointment of director for [ailure to re-
quire that he act under supervision of cor-
poration commission.  Selective Life Ins,
Co. v. Enuitable Life Assur. Soc, of U.S.
7)) 191 Ariz S04, 422 20 710,

7. Foreign corporations—in general

No conditions may he imposed upon right
af foreign corporations Lo o business with-
in stale except those preseribed by leyisin.
ture.  Kreiss v. Clerk of Superior Court In
and For Cochise County (1975) 111 Ariz.
ST, B0 120 365,

Where a foreign corporation and s ngenl
have been licensed to do business in Arizo-
ni, constitutional requiremients are fulfilled,
aml court must approve bail bond with such
corporation us surety if in form it meets the
comlitions imposed for release from incar.
ceralion.  Jd.

Const. Art, 14, § 17 nnd this seclion relat.
ing to licensing of foreign corpnrations are
not self-executing, us procedures umler
which corporation commission will operatd
are left to be preseribed by law. Seluctive
Life Ins. Co. v. Equitable Life Assur., Soe,
of US. (1967) 101 Ariz. 504, 422 P2d 710,

Const. Art 14, § 17 and this section relat-
inge to licensing of fureign corporations are
not - self-executing, as procedures  under
which corporation connnission will operate
are left to be prescribed by law. 1,

Under this seetion and Civ.Code 1913,
§ 86, duty of state corporation commis-
sion to icense Lo foreign fraternal
s 1o do business in the
state aflter a showing of compliance with
the law wasg mandatory aml would be ey
foremd by mamdamus.  Arizona Corp. Com-
mission v. Hernlds of Liberty (1916) 17 Ariz.
G2, 154 10 202,
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The Arizona eorporatlion commission does
not have authority to withhold the issuance
of a livense to a foreign corporation, pend-
inge further inyuiey by commission to deter-
ine whether or not the transaction of nn
unlawful business is contempluted, if the
commission has reason to think that the
transaction of an unlawful business may be
contefplated. Op.Atty.Gen. No. 72-11.

8. —— Professional foreign corpara-
tions
State corporation commission lacks power
to license foreign prolessional corporations.
Op.Atty.Gen. No. 71-34.

9. —— Debts, foreign corporntions

Foreign business which had qualified to
da business pursuant to A.RS. § 10-481 et
seq. (repeitled; now ARS. § 10-106 o m..:.-
was not thereafter required to comply with
provision of A.RS. § 10-173 —_.a_z”;_c.__ re-
garding limitations on corporation indebted-
ne: Op.Alty.Gen, No. 73-22-1.,

10, —— Actiona and proceedings involy.
ing foreign corporutions

Act of director of insuranece of Arizony in

inaving cerlificate of nuthuority to for

corporation to transact business in Arizonn

HEE CORPORATION COMMISSION

Art. 15 §6

nction on indemnity agreements in fod
eonrt in Arizona although it had not ob-
tined license from enrporation copnnission

directly.  Osborne v. Massachnsetts Boml-
ing & Ins. Co. (D.CAYGN) 229 F Supp. 674,

. Estoppel or Inches

Certificatles of publie convenience anl ne-
cessity can only be acquired from corpora
tion eommission by affirmative showing
that issuance of certificate will best sub-
serve the public interest and not by estoppel
or Taches. Walker v. e Coneini (1959) 86
Ariz, D13, 301 P20 038,

12. Mandamus

Mandamus is a proper remedy where Arie
zona corporation commission has eloarly
abused its diseretion in refusing to aveept
for  fiing  artie of incorporation,  or
amemln thereto, on gronnl that pro
posel eorporale name is deceptively w:w_:":.
to name of other existing corporations;
such remedy ig not foreelosed by A RS
§ 12-904 w1
of addiministrative devizions,  Seaner v 4
of Doupglas (39650) HR Ariz, 190, 369 120 98,

§ 6. Enlargement of powers by legislature; rules and regulntions

Section 6. The law-making power may enlarge the powers ani extend
the duties of the Corporation Cotnmission, and may _:.amn_,:.c rules =:M_
regulations to govern proceedings instituted by and co?.:.: _:. _..:r until
such rules and regulations are provided by law, the Commission may
make rules and regulations to guvern such proceedings.

Cross References

Regulation of public
ser.

Regulatory provisions relating to corporations generaily, see ARS.

rvice cofporations by commission generally, see ALRS. § 40

§ 10-007 ol seq

Law Review Commentaries

Constitutional Convention of 1910. Ariz.
State L.J. 1, 1978, p. L

Nates of Decisions

In generat 1

Commission powers 6-8
In general 6
Constitutional amendinent 7
Falargement by legisintore 3

Commission posers—Cont’l

Duplicd 8

Reduction by legislature
Constitulional  amendment,  commission

puwers 3
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Enlargement of commission pawers by

legislature 2
Twplied commission powe
Judicial functions 9
Legistutive powers  2-5
T gencral 2
Lnlargement of conumbssion pawe
3
Reduction of conunission powers |
Rufes and regulations §
Municipal operation of husiness 1]
Reduetien of commission powers by legis-
lature 4
Rules and regulations
In general 10
Legislative powers 5
Yiolation of conumission orders 12

L. In genernt

Legislative  construction given by Civ,
Code Ariz. 191, §§ 2277-21462 (now ARS.
U101 et seq.) to the words “eorporations”
and “public service eorporations” in this
article, creating, corpoention comm ion,
would be followed by United States s1-
preme court, in absence of decision of Ari-
Zona supreme court o the cont ey, despite
Const. Art. 14, defining “earporalion,” gince
the legislature was empowersl by this see.
tion Lo enbirge powers of such commission.
Van Dyke v. Geary (1.C.1917) 37 S.CL. 48
244 US. 39, 61 L.EAd. 973,

Legisintive powers—In general

Legislature has control aver corpuration
commission in exercise of its constity ional
duties only through jer: nting or withholding
of appropriativng, Garvey v, Trew (19106)
64 Ariz, 312, 170 .94 345, cortiocari denied
67 .06 297, 329 US. T84, 91 Lkd, 673,

Legislature could, by reason of its power
o enuet laws which proteet pubilic health,
safely, and wellare, gruot state corporation
connuission autharity o eegulate and gov-
ern private or contact caeriers of persons
and property. Op.Atty Gen, No. 61-45.

3. —— Enlargement of cotmmission pow.
ers hy legishvture

Legistature ioay enlarge pow and ex-
tend duties of corpuration commi o, Se-
leetive Life Ins, Co. v, Fapuitable Life Assue
Soe. of US. (1967) 10} Ariz, HoOd, Pad
T Garvey v, Trew (ED46) G0 Ariz. 349,
170 120 845, cortiorari denied 7 S.0L 207,
320 U8 T8 91 LR 674,

CONSTITUTION OF ARIZONA

Unless there is a constitutional grant of
power over carriers, legislalure cannot
ant to the corpuration commission addi-
tiohal control over earriers ns nn exercise of
police power or otherwise.  Ameriean Bus
Lines, Ine. v. Arizona Corp. Commission
(1981) 129 Ariz. 595, 633 P.2d 404,

Provision of this section that the lnw-
waking power may enlarge the powers and
extemd the duties of the corporation com-
wission does not aliow the legislature to
give “public service corporation” designa-
Lon to corpurations not listed in Const, Art,
15,5 2 defining that term, aml, thus, A.R.S.
§ AD-281 requiring certificate of publie con-
venience amd necessily before construction
by public service corporation is unconstitu-
tional insofar as it atlempls to expand com-
mission’s jurisdiction to regulate, ay public
service corporations, businesses not defined
s such under Const. Art. 15, § 2. Ru-
ral/Metro Corp. v. Arizona Corp. Comnis-
sion (1981) 120 Ariz. 116, 629 P24 83,

The corporution  econnmission's apecific
constitutional power over sale of Becurilies
it limited o juspection and Investigation,
but the legislature may enlurge or extend
the power und duties” of the commission
aver the subject matter of which it has
already been given jurisdiction and other
matters of same class not expressly or im-
pliedly exempt by other provisions of Con-
stitution.  Commercinl Life Ins. Co. v.
Wright (1946) 64 Ariz. 129, 166 P.2d 943,

This section, providing that law-mnaking
pawer could entargge powers and extend the
duties of the corporation commission did not
authorize legislature to enlarge the commise
sion’s jurisdiction to inclnde subject matter
intended 10 be excluded from commission's
jurisdiction by Const. Art. 15, § 2, but mere-
ly authorized legislature to enlarge or ex-
tend powers amd duties of the commission
over subject matter of which commission
had been given jurisdiction by Const. Art.
15, § 2 by Constitution and other matters of
the same class not expressly or impliedly
exempt from commission’s jurisdiction by
other provisions of Constitulion.  Memler-
son v Ciy of Phaenix (1938) 51 Ariz. 280, 76
P.2d 2],

P'rovision of this seclion Uhat law-making
fower coubl enlarge the powers and extend
the duties of the corpmrativn commission il
not authorize Lepishture o extend enmmis-
sion’s jurisdiction over transportation lines
owned and operated by municipalities. 1.
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Even without the authorization given by
this section, it would have been competent
for the legislature to delegate power over
automobile transportation to a special agen-
cy like the corporation commission; .__.,_:p..c
Laws 1919, Ch. 130 (repenled) enlarging, in
this respect, the powers and mﬁ.m:u::r‘ the
duties of the corporation commission, was
wirranted.  Haddad v. State (1921) 23 Ariz.
105,201 P. 847,

—— Reduction of conumission powers

by legislature

Faygislature may not decrease the powe
or duties of the corporation commission,
Selective Life Ins. Co. v. Equitable Life
Assur. Soc. of LS, (1967) 101 Ariz. 594, 422
P20 710 Garvey v, Trew (1946) 64 Ariz,
342, 170 P24 845, certiorari denied 67 S.CL
297, 329 U.S. 7184, 91 L.Ed. 6734,

Since this section expressly authorizes
the legislature to enlarge the powers and
extend the duties of the corporation com.
mission, but nowhere authorizes it W re
atrict or limit its puwers, it thereby m.:_._.. -
ly forbils the legislature from exe eining
any of the powers vested in Whe eommirsion.
State v, Tueson Gas, Eleetric Light & Pow-
er Co. (1914) 16 Ariz. 294, 108 I, 7181,

5. —— Rules and regulations, legisintive

powers

Fact that corporation  comuuission _.
power, under Const. Art. 15, § 3 Lo a.:mmw_‘v.
public service corporations and to preseribe
rates and charges, did not preclude legisla-
ture from amending A.R.S. § 40-601, sub-
sec. A, par. 8 [repealed], to permit private
motor carriers to tow disabled  vehiele
since legislature, under this mcp..:::. couk)
enlarge powers and extend duties of com-
mission and had power to make rules and
regulations not expressly given to comuis-
sion,  Arizona Corp. Commission v. § & 1,
Service, luc. (1963) 93 Ariz. 380, 381 [*.20
104,

The amount power to make all such
rules and regulations governing public ser-
vice corpurations as are not specifically and
expressly given corporation comm sion by
some constitutional provigion rests in leyris-
lature, which may exercise such powers di-
rectly or delegate them un such terms ainl
limitations as it thinks proper to such com
mission,  Corporation Conunission v, Pacilie
Grevhound Lines (1939) 54 Ariz. 159, 94
P2d

Arl. 15 8§46

Note 6
. Commission powers—In general

The corporation commission hag power
wider Const. Art. 15, § 1 to enter intn con.
traels with federnd power commissinn for
co-operation under Federnl Power Aet, 16
U.S.C.A. 797, withoutdirection from legisla.
ture.  Garvey v. Trew (I918) 170 1" 210 845,
certiorari denied 67 S.Ct 297

Corporation  commission  had  exelusive
jurisidiction to regulate operation of motor
vehicles as common carrier for hire within
state, whether inside or outside of munici-
pality, exeept so [ar as mere foeal police
regulations are concerned. Northeast Rap-
ik Transit Co. v. City of Phoenix (19:32) 41
Ariz. 71, 16 .20 951,

Untber Civ.Code 1913, § 3100 (zepeadid),
providing for issuance of lieenses to insur.
ance agents, and Laws 1916, Ch 58
pealed), making it widawlnl for o foreizn
v

insurance company to write or acerpl any
insurnnee policy except throngh is _::..:.._.4.
appointed and authorizod agent, sl provid-
ingg thal when n solicitor or apent ae .__._...__
an application from any peraon pnt provided
with a certifleate the comm shoulid,
upon due proof or notice, suspend or revoke
the certificute of such agent or salicitor, the
corporition commission, which was nuthe
rized to hear such charges, had no power o
grant a rehearing after having onee dis-
posed of the charges in favor of the insur-
ance agent, nor could it grant a rehearing
under its rules promulgated pursuant to
this section declaring that alt appli itions
relating to matters over which the commis-
sion had jurisdiction and which were not
covered by preceding rales had to be made
by a petition; the procedure he such as
the commission might preseribe.  Johnson
v Betls (1920) 21 Ariz. 365, 182 1 271

houph o street raibway franchise was
granted by a city, the eorporation eommis-
sion bl power thereafler, under this sec
tion, Const. Art. 15, § 3, and Uiv Code 1913,
§ 2277 et ser. Iow ARS. § 40-107 ot seq.)
o urder the company y change the routes
of cevtain of its lines aml author ban-
donment of a portion of a line, amnd such
order was amphe authority for abandonment
by the company of said portion:  franchise
ool beimgr invinlkable exeept upon mtand
consent  of immediate parties thereto
Pheenix Ry, Co. of Avizona v Loount (1420
21 Ariz, 289, 187 Pt
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i. —— Constitutionn! amendment, com-
mission powers

The November 26, 1980 amendment of
Const, Art 15, §§ 2 and 10 defining “public
service corporations” and “comnmion earri-
ers”  remaoved corporalions  engaged in
Larrying persons or property from the defi.
nitions of “common carrier” and  “public
service corporation” and, thus, from the
constitutionally-baged jurisdiction  of  the
corporation commission, but, on fuestion
whether legislature couhl constitutionally
direct the commission tg continue to repu-
late inotor carriers common carriers awl
public servic corporations after the ameml-
ment of the constitution iy view of legrisla.
tive intent to have commiission continue the
regulation until July 1, 1982 in e cordance
with Laws 1979, CI. 2033, § 15, commission
should continue to exercise authority over
common earrices until sueh time as a court
might atherwise direct, Up.Aly.Gen. N,
31-019.

8. —~—— luplied e nunission powers

Corporation commission of Arizona has
no - implied pow Keadall v, Malcolm
(1965) 98 Ariz. 429, ._;_. .20 414,

Y. Jadiclut tunctiong

When it rules on applications for cortifi-
cales of publie convenjence and tucessity
corporution commission perfurims n judicinl
function,  Walker v. [l Concini (1960 86
Ariz. 143, 341 P2 oy,

The construction of an option apgreement
between publie utility and eleetrie ca-operi-
tive for the purchase of electric transiis-
sion and distribution lines and fucilities and
all water distribution properties was a jidi-
cial function and the courts rather than the
corporition commission have jurisdiction to
determine validity of such agrecuent, al
though eventually the contract of sale, if
alid, must have the sanction and approval
of the corporation cominission before it he-
comes effective.  Trico Flee, Co-op. v, Ral-
ston (148) 67 Ariz. 358, 19¢ P.2d 470,

T
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10. Itules and regulations, in general

State corporation eommission had authori-
Ly to make reasonuble rules and re grulations
and orders governing private cnrriers of
pussengers wmd property, e, nny person
uol includes in term “common motor earri-
er” or “contract molor earrier” who trans-
ports by vehicle in excess of 6,000 pounds
untuden weight property of which such per-
sonis owner, lesser or bailee, when such
transportation is for purpose of sale, lease,
rent. or bailment or in furtherance of any
cummereinl enterprise, hut authority o reg-
ulate would not extend Lo passengers.  Op,
Atty.Gen. Ny, 61-45,

State corporation envmmission had anthori.
Lty to make reasonable rules, regulations,
and orders governing conlract carriers of
passengers and property, 1d.

State corporation commission had juris.
diction to require private motor enrriors to
comply with commission’s general orders
relative to safely requirements. Op.Atty.
Gen. No. 59-66,

L Municipnl operation of business

Corporation commission kicks jurisdiction
over a municipality in regard Lo mnivipali-
L determinntion of what fields of busi.
ness, including publie utitities, it will enter
and over question of fensibility, desira ity,
or consideration to be paid by mw icipality
in regard o nequisition or purchnse of pub-
lic utilities.  Op.Atty.Gen. No. 62-7,

120 Violation of commission ordera

Upon  violation of corporation  comnis.
sion’s peneral orders, complaint eould be
secured from counly nttorney charging that
motor earrier was in violation and guilty of
a misdemennor or commission’s rules and
regulations could be enforced by filing a
criminal complaint eharging a misdemeanor
pursuant to A.R.S. § 4U-660 [repealed), and
commission eould also fine anyone violating
its rules by citing any violation before the
comumission for contempl and by collecting,
in a civil action, any fine assessed. Op.
Atty.Gen. No, 59-61.

§ 7. Connecting and htersecting lines of (r nsportalion and com-

munications corporations

P

Section 7. Every public service corporation organized or authorized
under the lnws of the State Lo do any (ransportation or Lransmission
business wilhin the State shall have the right to conslruct and operate
lines connecting any points within the State, and to connect at the State

J12
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boundaries with like lines; and every such corporalion shall haye ::..
right with any of its lines to cross, inlersect, or cutmucet with, any lines uof
any other publie service corporation.

Cruss fteferences

Conneeting services and facilities between companies, see ALRS. § 40-125 ot sy

Law Review Comment

Power plant and transmission line siting,
improving Arizona's legislative approach.
Law & Soc. Order, 1974, p. 519,

§ 8. Transportation by counecting carrie

Section 8. Every public service corporation doing o lransportation
business within the State shall receive and Lransport, withont delay or
discrimination, cars loaded or empty, properly, or _x.mm...:nc_.w.._m_?c_.c._
to it by any other public service corporation doing a m:.::.:_. _W:z:_amm. and
deliver cars, loaded or empty, without delay or discrimination, to other
transportation corporations, under sueh regulations as shall be pro-
scribed by the Corporation Comniission, or by law.

Crasy References

and fucilities botween eompanies, see ARS8 40-326 ot

Cotnecting serv

Nates of Deeisions
teleggruph ol telephone compani
limit the full power given by

5 3 to the corporation comn }
ifications for publie

. I general

This rection, suthorizing the legininture
to exercise its authority in the formulation _
of regulutions to govern the interchange hy rates, p._::.-m....z. =.... ¢ if r bl
transportation companies of enrs, property, :m_::cv... .7_..:... S ..._. .r:"_.. .:”_ e
and passengers, and Const. Act. 15, § 9, _._rm: & Power Co. (191) 1H 204, 138
containing a similar provision in regard Lo P, 781

A

ges by connecting carriers

§ 9. Transmission of mes

Section 9. Every public service corporation engaged in the __:..r,::..nm
of transwitting messages for profit shall receive and transmit, :.:__:_.:
delay or discrimination, any messages delivered Ly it _Q.:E. other public
service corpuration engaged in Lthe business of :.::m:_::_ﬁ messuges ?_H
prolit, and shall, with its lines, make physical connection wilh the _:mc.ﬁ. of
any publie service corporation engagred in the _.:w:_c.. of transmilting
messages for profit, under such rules amb regulations as. shall be
preseribed by the Corpuration Commission, or by kaw; Provided, that
such public service corporations shall deliver messages to olher such
corporations, without delay or diserimination, :.:._.:.. m:c_._ _U~__r.z anid
regulations as shall be preseribed by the Corporation Conunission, or hy
law.
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Art. 15 §1¢

Note 1

Upon violation of corporation commis-  pursuant to AULS. § 40-660
complaint could be
ttorney chirging that

sion's general orders
secured from county

CONSTITUTION OF ARIZONA

(repealed), and
commission could also {ine anyone violating

) L attornd | its rules by citing any violation before the
motor carrier was in violation snd guilty of

a misdemeanor or commission’s rules wned

regulations could he enforced by filing

criminal evmiplaint charging a misdemeanor

§ 17. Appeal to courts

Section 17, Nothing herein shail be constr
service corporations the right of appeal Lo the
the rules, regulations. orders, or decree

Commiss ion, but the rules, reg

cominission for contempt and by collecting,
in a civil action, any fine assessed. Op.
Atty.Gen. No, 59-61,

ued as denying to publie
courts of the State from
s [lixed by Lhe Corporation

ulations, orders, or decrees so fixed shali

remain in force Pending the decision of the courts,

Cross Relerences

Appeal in action to set aside order of commis

sion, see A.R.S. § 40-254(13).

Mates of Decisinns

In general

Federal courts 3

Jurisdiction of appellate court 2
Parties 5§

Seope of appellnte teview

—_—

L. In genernl

Laws M2, Ch, 90 (see, now, ALY,
§ 40-101 o se.), which creastod » state
eorporation comunission and defined its pow-
ers, which provided that its orders were not
to be suspended by any court ducing «
judicial review the c¢of, nd whicly imposad
such enormous peanltios iy he way of
cumulative fines and imprisonment upon
any public service corporation, its officers
or employees, for fuilure ty obey any such
order, as to bractically deprive such corp-
ration of the right (o appeal to the courts to
determine the validity of any order, was
unconstitutional and veid as (o such provi-
sions, on ground that it would duprrive a
corporation or an individual a

inst whom
an order was made of the equal protection
of the

ws and would deprive the corpora-
Lion of its property without due process of
law. Van Dyke v, Geary (D.C.1914) 218 I
L1}, affirmed 37 S.CL 483, 244 US. 34, 61
L.Ed. 973.

Word “modily”, in ARS. § 40-254, em-
powering superior court to affirm, modity
ur set aside corporation commission order,
does not grant right to exercise or super-
sede essential function of commission,  Ari-
zoma Corp. Commission v, Fred Harvey

Transp. Co. 1964) 95 Ariz. 185, 388 p.ad
236,

Superior conrt, in order Lo affirm, modify
or set aside eorporation commission order,
must find that commission’s decision wns
e or wnlawfu) upon elear and
tory evildenes, [,

2. Jurisdiction of nppelinte court

Where corporation commission had failed
for nine months afler compnny had applied
for relief from conliseatory telephone rates
to grant any relief, the superior court, oy
application by the compnny, had Jurigidiction
to allow the tompany to colleet, pending
determination by the court that n legal rate
was fixed by proper public authorily, tem-
porary rates, as against claim that such
Jurisdiction was denivd to superior court by
Const. Art. 15, § 3, conferring hoard pow-
ers upon the commission to regulule rates
and service and that to permit the exercise
of such jurisdiction woukll violate the due
process of kiw cliuge, Arizona Corp. Com-
mission v. Mountain Stutes el & Tel. Co,
(1951) 71 Ariz, 404, 228 P.od 749,

Where corporation commission failed for
nine months after company had applied for
reliel from confiscutory telephone rates to
grant any relief, contention that the superi-
or court was without jurisdiction to grant
temporary reliefl pending deter: linalion by
the court of legal rite, because of remed
by mandamus and contempt proceedings
was without merit, as mandamus would be
merely a repetition of any existing order
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with time limitations, amd the contempt _:.:..
ceedings would not protect the company
against interim confiscation, [d,

3. Federal courts

Suit by carrier to enjoin enforcement of
reparation order by \.f...uc:.n_.e.:_._.a..:.__c._
conmumission was within jurisdiction of feder-
al court as involving federal question. in
view of severity of _E.:_:.:“a under .mr.....c
law. El Paso & S.W.R. Co. v w.._u_cmw
Corporgtion Commission (D.C.1931) 51 F.2¢
573.

4. Scope of appellate review .

Scope of appellute review of m...__a:_:...
court decision on review of rate .A::rA_:r. de-
cision of the corporation cutnmission is coe _.
tensive with the m:__ni.:” courl’s scope, .<_.p \
the exception of hearing new .m.._.,_m.:ra.
City of Tucson v. Gitizens c..__: s _f_.:z.«
Co. (1972) 17 Ariz.App. 477, 498 P.2d 551,

Rule that hearing before superior n:__.l.
on review of corporation commission order
is de nove means only that trial Q::.a._..a.
empowered ta reach independent cone “..
sion, and does nol men that ::_:.p.”_:..._‘
enter  judgaent ::_n._ ..:__n:.. :._._ ...:,.. .a.
ARS. § 40- timiling authority to a

§ 18, Wepeal approved election
§ .

Historienl Note

The governor, on November 27, 1970, pro-
elnimed that the repeat _.“_. .:__..mvwzi_:_.:r .__m
v Lawa 1970, (LCR, No. 14, & 4,

roposed by Laws 1970,
_:_ .u_ May 12, 1970, had been approved by .“.
majority of the electors in the ZE.....:_Fm.n &
1970 generual election and had become law,
The repealed section provided that e .“w_
corporalion cothmissioner was to receive i

§ 19. Power to impose fines

i8si : ave the er and
Section 19. The Corporation Commission shall have the power N
- o H . g M g -v——
:.:.c..?m to enforee its rules, regulations, and oreders by the tmpositi
2 ,

of such fines as it may deem just,
Section 16 of this Article.

Cross References

i .\ see 5. § 40-121 et seq.
Violations and penalties, generally, see ALR.S. § 40-121 el seq

Art. 15 §19

firming, modifying or setling ,..._._.. :..._..ﬁ
Ariz. Corp. Commission v, _.::_. __:J,.w;
Transp. Co. (1964) 95 Ariz. 185, 388 P2
2.6,

Superior court, nn review of earrier certi-
ation, Iacked authority to order corpora-
tion conmission o issne amended certifi-
cale, Dl

This section contemplates an .:___:w:_..
from order of commission, but this section,
intended as a protection 1o public serviee
corporations, was more __:.:,..:_.‘.__::......_.,. sat.
isfied by scheme under ALNS. § An-254 pro-
viding for de novo _.f.r..:,. >_._N:.:: ﬁ.:.”._..
Commission v, Reliable Fransp Co. (196m
BH Ariz, 363, 346 120 1001,

5. Parties

Fxisting earrier serving .=__ communitirs
along ronte over which appl b was grant
ed certificate of public convenience and ne-
ity as wotor carrier of freight s
ini anthorizest by statute to

maintain i )
ralion commigsion prranting .._..: verti e
Corporatiun Cononisgion v, Southern Vae.
Co. (14R) 6T Ariz. 87, 190 P20 Ty,

Nov, 3, 1970, eff. Nov, 27, 1970

designated salary "until u..__c..;.w./.: provided
by law®, toprether with his nrh Juvasnry
expentes while mway _.:..:_ horwe it ... n _.,_.
charge of his duties; prior tn the repeal o
thig section, the salary provision was super-
seded by ALRS. former § 38-60.1.

within the limitalions preseribed in




§10-128

4. That all annual filing fees due b
paid.

good standing in this siate.
1 1

the matters siated in the certificate.
Added by Laws 19¢2, Ch. 2

Former § 10-123, reaiing to cenificates of
disclosure of violations of corperations, was re-
pealed by Laws 1962, Ch. 223. § 3, effective
January I, 1996, Fer scurce information and
for the continuation of :he subject matter of the
repealed section. ses the Disposition Tabies for
Title 10 prececing § 10-201, ante.

The repealed section. added by Laws 1978,
Ch. 22, § 2. provided ’or 2 statemnent of bank-
* Tuptey or recsiversiip anc interrogatories prior

S 10-129. Blank

Former § 10-129, added by Laws 1975, Ch.
69, § 2, amended by Laws 1976, Ch. 148, § 61:

The repealed section, aéded by Laws 1992,
Ch. 118, § 1, amended by Laws 1962, Ch. 118,
§3 2 and 3, related 10 2 public azcess [und.

S 10-130. Powers

1

those purposes.

Added by Laws 1602 (2 223§ 4 off. Jan.

C. Subject to any qualificaticn stated

- § 10-128.01. Repealed by Laws 1994, Ch. 223, § 3, eff.

§ 10-129.01. Repealed by Laws 1994, Ch. 223, § 3, efl. Jan. 1

The commission hzs the power and authority reason:
it to administer this e efficiendy and to perform ¢
this tiile, inclucing :2e power and authority

CORPORATIONS AND ASSOCIATIONS

Title 10

efore the date of the certificate have been

5. That, according to the records of the commission, the corporation is in

in the certificate, a certificate of good
standing issued by the commission may be relied on
s

as conclusive evidence of

- 1. 1996,

Historical and Statutory Notes

Another former § 19-133 was repealed by

Laws 1975, Ch. 69, § 1, effective July 1, 1976.
For dispesition of the

repealed section, see Disposition Tables preced-
ing § 10-001.

subject matter of the

<

Jan. 1, 1996

Historical and Statutory Notes

to subsequent incorporation.  See, now, § 10-
1e23.

Historical and Starutory Notes

Laws 1984, Ch. 191, § 1; Laws 1989, ch. 303,
§ I; related 1o filing fees. See, now, § 10-122.

, 1996

Historical and Statutory Notes

ARTICLE 3. ARIZONA CORPORATION COMMISSION

ably necessary 1o enable
he duties imposed on it by

ale < M i
t0 maxe rules and regulations for

1, 1990,
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Title 10

: have been
ration is in
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repealed by
July 1, 197s.
watter of the
ables preced-

1.1, 1996

now, § 10-

‘0 enable
con it by
tions for
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DEFINITIONS, NOTICE AND SHAREHOLDERS : §$10-140

Ch. !
Historical and Statutory Notes -

als. was repealed by Laws 1994, Ch. 223,
X . r:’lc' dve January 1, 1996, For source in.
AR former $ ation and [ur the continuation of the sub-
Laws 1973, Ch. 0% § 2. izct matier of the repeaied section, see the Dis.

Former § 30, relatin ea [ position Tabies lor Title 10 preceding § 10-001,

soud siarnding for

Source:

Cross Referances

4 ; e 3 <23
Nonrproiit corporations, powers, see § 10-23=5

Library References

Corporations &391, . . CJ.S. Co_rporutions §3 3
WESTLAW Topic No. . 904-%06.

Notes of Decisions
1 conform to the requirement that it be organized
for a lawful purpose, and the commission is
autiiorized to wtilize interrogatories as an inves-
1. Lawful purpose tigative tool. Op.Aity.Gen. No. 179-157,

The Arizona corporation commission musi
determine whether a corporaticn azpears o

Lawful purpose

10-131. Reoeaied bv Laws 1994, Ch. 223, eff. Jan. 1, 1996

Historical and Statutory Notes

T"l: repealed seciion. acdded by Laws [9%0.
Ch. 42§ 1, related to defivers of éocuments by
means of facsimile ransmission.

SS 10-135 to 10-139. Repealed by Laws 1995, Ch. 223, § 3, eff. Jan. 1
1996

Historical and Statutory Notes

provided fer civil fla-  For source information and for the continuation
bility for false siatements. inierrogaiay or sig-  of the subject matter of the repealed sections,
nature violations, intert ies By the COM-  sew the Disposition Tables for Ticle 10 preceding
mission, information disclesed by RITOLAN0- 8 10001, ante.
ries, and powers of the corporation commission.

The repealed sections, p

ARTICLE 4. DEFINITIONS, NOTICE AND SHAREHOLDERS

. .oy . . Sye 1.t oy e o . - :
The heading of Aricle < was changed ,'lom Dejinitions™ 1o “‘Defini

S

tions, Notice and Sharciziders” by Laws 19935, Ch. 09 § 3. effective
January 1, 1996,

Sev Wewt's Arizona Legal Forms, 2

S 10-140. Definitions

N chapters | throus= 17 ¢f tais tidde.! unless the context othervise requires:

ey

v g ey

138 b

3
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§ 11-1063

§ 41-1063. Decisions and orders

STATE GOVERNMENT

Notes of Decisions

2. Findings

Stale liquor hourd was required to make find-
ings of fact Lo support decldion transferring owner-
§ 41-1064,

Licenses; renewal;

drawal

revocation;

ship and localion of liquor license. City of Phoenix
v. 3613 Ltd. (App. Div.1 1997) 191 Ariz. 58, 9562
P.2d 290, review denied.

suspension; . annulment; with-

Administrative Code Iteferences

Licensing process and requivements for child
wellare agencies, see A.A.C. RG6-5-7421.

Notes of Decisions

1. Coustruction and application

Arden-Mayfair, Inc, v. State, Dept. ol Liguor
Licenses and Coutrol (1979) [main volume] 123
Arlz. 340, 599 P.2d 793,

§ 41-1065.

Social services, licenses, adverse aclion pending

appeal, see A.A.C. R6-5-7606

Chalkboard, Inc. v, Brandt, C.A.8 (Ariz.)1989,

902 F.2d 1375, certiorari denied 111 S.Ct. 509,
[main volume) 498 U.S. 980, 112 L.Ed.2d &21.

Hearing on denial of license or permit

Proceedings for licenses or permits o application when not required by law to be preceded
by nolice and opportunity for hearing shall be governed by the provisions of the law relating
to the particular agency, provided that when an application for a license or permit is denied
under the provisions of the law relaling to a particular agency the applicant shall be entitled
to have a hearing before such agency on such denial upon filing within (ifteen days after
receipt of notice of such refusal a written application for such hearing. Notice shall be given

in the manner prescribed by § 41-1061,

At such hearving such applicant shall be the moving

party and have the burden of proof. Such hearing shali be conducted in accordance with this
article for hearing of a contested case before an agency. Such hearing before such agency
shall be limited Lo those matters originally presented to the agency for its determination on

such application.
Amended by Laws 1997, Ch. 221, § 183,

-.

§ 41-1066. Compulsory Lestimony; privilege against self-incrimination’ - -

~

Notes of Decisions C,

Use of testimony in criminal proceedings 1
Validity %
Waiver 2

% Validity

‘I'a pass conslitutional muster, state usc-immuni-
ty stalute must provide immunity no less exlensive
than Fifth Amendment privilege against self-in-
crimination. State v. Gertz (App. Div.1 1995) 186
Ariz. 38, 918 P2l 1036, reconsideration denied,
review denicd.

1. Use of testimony in criminal proceedings
Trint court should not have permitted slate o
use defendant's compelled, inmmunized leslimony
from collateral administrative heaving in defen-
danl's lial for sexual abuse, kidnapping, amd
fraudulently procuring administration of wareolie
drug, even though defendant did nol ohject o
stale's use of inmunized lestimony until alter trial;

state unlawfully used immunized testimony to pre-
pare for cross-examination and impeachment and
made no effort to sort information in immunized
portion of transcripts from other information re-
viewed in preparing_for trial, and defendant did
not waive right lo object to use of immunized
testimony. State v. Gerlz (App. Div.1 1995) 186
Aviz. 38, 018 P.2d 1056, reconsideration denied,
review denfed.

Before comiencing retrial of defendant convict-
ed of sexunl abuse, kidmapping, and fraudulently
procuring administration of narcotle drug, because
state untawlully used defendant’s inmunized testi-
mony to prepare for trial, trial court was required
to urder stale to prove by preponderance of - the
evidence that it followed reliable procedures for
segregating immunized (estimony and its fruits
from officials pursuing any subsequent prosecu-
Lion, that it had source for all of its evidence wholly
independent of immunized Lestimony, and that it
did not pul testimony to any nonevidentiary, deriv-
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alive use.. State v. Gertz (App. Div.l 1 186 2,
Ariz. 38, 918 P.2d 1056, reconsideration denied,
review denied.

Whaiver

Wilness can intentionally relinguish protection
that use-immunily statute affords, tal only when
objection {3 required by rule or statute, or when
use of immunized testimony is clear, does waiver
result from failure lo nbject. State v, Gertz (App.
Div.1 1995) 186 Arfz. 38, 918 P.2d 1056, reconsider-
ation denied, review denied,

§ 41-1067. Applicability of article

..E:m article only m_v—._mnm to contested cases of agencies Lhal are exempt from artiele 10 of
this chapter as provided in § 41-1092,02.

Added by Laws 1998, Ch, 57, § 51.

ARTICLE 7.1. LICENSING TIME FRAMES

) Article 7.1, consisting of §§ 41-1072 lo 41-1078, was added by Laws >
1, ; 8, was / by Luvs 1996, Ch. 102,
§ 42, effective July 20, 1996. v i 102

Aduinistrative Code References

Pharmacist licensure, examination, sce A.A.C.

R4-23-202 Registrar of conlractors, application process, see
-23-202.
.

AACRI-9-118.

§ 41-1072. Definitions

In this article, unless the context otherwise requires:

. L “Administrative completeness review Lme frune” means the number of days from
agency receipt of an application for a license until an agency determines that the application
contains all components required by statute or rule, inclading all information required to be
submitted by other govermment agencies. The administrative completeness roview time
frame does not include the period of time during which an agency provides public notice of
the license application or performs a substantive review of the application.

2. “Qverall tine frame” means the number of days after receipl of an application for a
license during which an agency determines whether to grant or deny a license. ‘The overall
lime frame consists of both the administrative completeness review time frame and the
substantive review time frame.

3. “Substantive review time frame” means the munber of days after the completion of the
E__:_:_w.:.u:g completeness review time frame during which an agency determines whether
an application or applicant for a license meets all substantive criteria required by statute or

M.:_m. _.EQ public notice and hearings required by law shall fall within the substantive review
ime frame.

Added by Laws 1996, Ch. 102, § 42.

Administrative Code References

Board of medical examiners, lime frames for
licenses, ele., sce A.A.C. 14-16-104, R4-16-1
Child care facililies, licensure, see A.A.C.
RY-5-206,
« .Departinent of Revenue, bingo, initial license
applicalion time-frames, sce A.A.C. 15-7-308.
+ . Game and fish, licenses, definitions, sce A.A.C.
R12-4-106.

Licensing process for child wellare agencies, sce
A.AC. 6-5-7401 et seq.

Permits, distrilvtion of trags, time-frame, ree
AAC. R1-23-602.

Physician assistants, certifivation, renewal, ap-
proval, see A.A.C, R4-17-102.

Stale board of nursing, licensure, certification,
approval, see A.A.C. R4-19-102.

§ 41-1073. Time frames; cxception

.A. No later :::._ December ..:..:Em. an agency Lhat issnes licenses shall have in place
final rules establishing an overall lime frame during which the agency will either graut or
deny each type of license that it issues. Agencies shall submit their overall time frame rules
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to the governor's regulatory review couneil pursuant Lo the schedule developed by the 3:.:...:.
The council shall schedule each agency’s rules so that final overall :.:m.:.u:.o rules are in
place no later than December 31, 1998, The rule _.omu_..::n the overall time _H_.n::m for each
type of license shall state separately the administrative completeness review time frame and
the subslantive review time frame, . .

B. 1If a statutory licensing timme frame already exists for an agency but the statutory time
frame does not specify separate time rames for the administralive completeness review and
the substantive review, by rule the agency shall establish separate time frames for the
administrative completeness review and Lhe substantive review, which together shall not
exceed the statutory overall time frame. An agency may establish different titne frames for
initial licenses, renewal licenses and revisions to existing licenses.

C. In establishing time frames, ngencies shall consider all of the following:

1. The complexity of the licensing subject matter. .

2. The resources of the agency granling or denying the license.

3. The economic impact of delay on the regulated commnunity.

4. The impact of the licensing decision on public health and safety.

6. The possible use of volunteers with expertise in the subject matter area.

6. ‘The possible increased use of general licenses for similar types of licensed businesses
or [acilities.

7. The .,mmumr_m increased cooperation between the agency and the regulated community.

8. Increased agency flexibility in structuring the licensing process and personnel.

D. This article does not apply to licenses issued either:

1. Pursuant to tribal state gnming compacts,

2. Within seven days after receipt of initial application.

3. By alottery inethod. -
Added by Laws 199G, Ch. 102, § 42, Amended by Laws 1998, Ch. 57, § a2

ilistorical and Statutory Notes .
1996 Reviser's Note: .
Pursuant to authority of § 41-1304.02, in the '
seclion heading “exceplion” was substiluted for .

“exemsplion”.

Administrative Code References

Board of occupational therapy examiners, see Developmenlal home, titne frame for granting or
AAC. RI43-206. denying a license or certificate, see A.A.C,
Certification aml registration, CIPA certificales Waoawmccs._@_ ﬂ. seq.
ion, see A.AC. Rd-1-34], ermil applications,
_Q_mw__“w___.__.._____w__,_,p of Administration, publie building Greyhound racing, sece >.>h. R19-2-303,
maintenance,  solicitation, ete,, see AAC, R19-2-306. .
R2-6-304, 2-6-404, . Horse racing, see AAC, R19-2-103,
Department of Water Resources, licensing time- State board for private postsecondary education,
frames, see A.A.C. 112-15-401. licensure, see A.A.C. R4-39-102.

§ 41-1074. Compliance with administrative completeness review time frame

A.  An agency shall issue a written notice of adininistrative completeness or deficiencies to
an applicant for a license within the adininistrative completeness review time frame. .

. If an agency determines that an application for a license is not administratively
complete, the agency shall include a comprehensive list of the specific deficiencies in the
wrillen notice provided pursuant to subsection A. If the agency issues a written notice of
deficiencies within the adminisirative completeness time frame, the administrative complete-
ness review lime frame and the overall time frame are suspended from the date the notice is
issued until the dale that the ngency receives the missing information from the applicant.
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C. If an agency does nol issue a wrillen nolice of administrative completeness or

deficiencies - within the administrative completeness review time frame, the applicalion is

deemed administratively complete. 1f au agency issues a Limely wrilten notice of deficiencies,

an application shall not be complete until all requested information has been received by the

agency. . .

Added by Laws 1996, Ch. 102, § 42.

Administrative Code References
Licensing process and requirements for child

welfare agencies, site inspection, see A.A.C.
R6-5-7406, RG-5-7412,

§ 41-1076. Compliance with substantive review time frame

A. During the substantive review timne frame, an agency may make one comprehensive
writlen request for additional information. The agency and applicant may tuutually agree in
wriling to hllow the agency to submit supplemental requests for additional information. If an
agency issues a comprehensive written request or a supplemental request by mutual written
agreement for additional information, the substantive review time frame and the overall time
frame are suspended from the date the request is issued until the date that the agency
receives Lhe additional information from the applicant.

« B. By mutual written agreement, an agency and an applicant for a license may extend the )

substantive review time frame and the overali time frame. An extension of the substantive

review Llime frame and the overall lime frame may nol exceed twenly-five per cent of the
overall Ume fraine,

Added by Laws 1996, Ch. 102, § 42,

Admiinistrative Code References
Cerlification and registration, CI'A certificates Departiment of Waler Resources, |
by examination, see A.A.C. R4-1-341. fl s, see AAC. RI12-15-101,

‘ensing L

§ 41-1076. Compliance with overall time frame

Unless an agency and an applicant for a license mutually agree to extemd the substantive
review time frame and the overall time frame pursuant Lo § 41-1076, an agency shall issue
written notice granting or denying a license within the overall time frame to an applicant. 1If
an agency denies an application for a license, Lhe agency shall include in the written notice at
least the following information:

1. Justification for the denial with references to the statutes or rules on which the denial

is based. :

2. An explanation of the applicant's right to appenl the deninl. The explanation shall
include the number of days in which the applicant must file & protest challenging the denial
and the name and telephone number of an agency conlact person who can answer questions
regarding the appeals process.

Added by Laws 1996, Ch. 102, § 42.

Adniinistrative Code References

Child care fucilities, licensure, initial licanse ap-
plication time-frames, see A.A.C. 19-5-202.

Licensing of environmental Iaboralories, sce
A.AC. RY-14-603.

Natural vesources, application for permit to dyil)
see AA.C. R12-7-104,

Stale board of nursing, writlen order, hearing,
see ALA.C. R4-19-102.

m 41-1077. Consequence for agency failure to comply with overall time frame;

refund; penalty

“i*A. If an agency does not issue to an applicant the writlen notice granting or denying a

license . within the overall time frame or within the time frame extension pursuant lo
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§ 41-1077 STATE GOVERNMENT

41-1076, the agency shall refund to the applicant all fees charged for reviewing and acling
M: the sE.:nn:cm 3%‘:5 license and shall excuse payment of any such fees :._mn have :oﬂ.ﬁm
been paid. The agency shall not require an applicant to submit an application for a re =_=
pursuant to this subsection. The refund shall be made within thirty days after the expiration
of the overall time frame or the time [rame mﬁm:mﬁ:. The agency m__..u: continue to process
the application subject to subsection B of this section. Notwithstanding any other mgr_ﬂw.
the agency shall inake the refund from the fund in which the application fees were ozﬁ:J y
deposited. This section applies only to license applications that were subject to substantive
review.

. Except for license applications that were not subject to m:&m»»i?m ~.mim§ the umm-_n_vm
shall pay a penalty to the state geueral fund for each month after .H_E expiration of the overa
time frame or the time [rame exlension until the agency issues written notice to the 2.,_._—2:_.\
granting or denying the license. The agency shall pay the penalty-from the agency fund in
which the application fees were originally deposited. The penalty shall be oiie per cent of Lhe
total fees received by the agency for reviewing and acting on the application for each license
that the agency has not granted or denied on the last day .on each month after the om—.r.u.:o:
of the overall time frane or time fraine extension for that license.

Added by Laws 1996, Ch, 102, § 43, ef(. Jan. 1, 1998. Amended by Laws 1998, Ch. 57, § 53.

Ilistorical and Statutory Notes ' .
i 5 d lhe
Laws 199G, Ch. 102, § 78, provides: The 1998 amendment by Ch. 57 inserte
..mu“..u 8. .=o.=<n._ n—?n:_; date second. sentence of subsec, A relating to non-re-
“Section 41-1077, Arizona Revised Statules, as quirenient of application for refund,

added by § 43 of this acl, is elfective from and
alter December 31, 1997."

Adwinistralive Code Rteferences

. f

Henith services, lic of r..<... Laf Tabn-
rutorics, fees, see AAC. RY-14-60G, .

§ 41-1078. Reporting; cowmpliance with time frames

. inning on September 1, 1998 for agencies that have established time frames before
._:W —...».Nm._m__ E:m_.‘ hy m...__...o:_:o-. 1 of each yenr thereafter for all agencies that iasue licennes,
eacli agency shall report to the governor's regulatory, review council on u._-aau..v._._.c-.m.u
developed by the council the agency’s compliance level with its overall time :.w:..w_u ”z._ e_o
prior fiseal year. The agency reporta shall include the number of licenses issued or 2.. o._ pv.
the ageney wilhin the applicable Ume frames, the dollar amount of-all fees .-.oﬂ.:"___m. »o
applicants and all peunalties paid to the state general fund due to the agency's *s E,m _...a
comply with the applicable time frames and, if :.F.B.m_n_o does not apply. to licenses um:m _:v._
the agency because the licenses are issued as:_._: seven days after receipt on n =w
application, a certification by category of __nmsmm.. ‘ineluding a mnm::.ow.% reference for the
category of licenge, that the agency has complied with the seven-day requirement.

. ecember 1 of each year, the governor's regulatory review council shall compile the
m:.__w:iwv« _w.._n:m submitted by the agencies pursuant to subsection A and .E.mmm:o_ them mw "“__n
governor, the president of the sennle, the speaker o... the house of representatives and the
cochairmen of the administrative rules oversight committee.

Added by Laws 1996, Ch. 102, § 42. Amended by Laws 1998, Ch. 87, § &4.

§ 41-1079. Information required to be provided .
A. An agency that issues licenses shall provide the following information ..uo an applicant al
the timne the applicant obtains an application for a license: .
1. Alist of all of the steps the applicant is required to take in order to obtain the license.

2. The applicable licensing time frames. )

3. The name and tleleplione munber of an agency contact person who can answe

questions or provide assistance throughout the application process.
180 .
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STATE GOVERNMENT § 11-1081

VB, This section does not apply to the Arizona peace officer standards and training board
established pursuant to title 41, chapter 12, article 8.

Added by Laws 1998, Ch. 57, § 65,

L .>_S‘—Or_w.m. DELEGATION OF FUNCTIONS, POWERS OR DUTIES

" Article 8, Delegation of Functions, Powers or Dulies, consisting of §§ 41-1081 to
41-1084, was added by Laws 1994, Ch. 363, § 25, effective Jannary 1, 1995.

§ 41-1081. Standards m.o... delegation

.A. No agency may enter into or amend any delegation agreement unless the delegation
agreement clearly sets forth all of the following:

1. . Each function, power or duty belng delegated by the agency, the term of the agreement

" and,the procedures for terminating the agreement.

2. The standards of performance requived to fulfill the agreement.

3. The types of fees that will be imposed on regulated parties and the legal authority for
imposing any such fees.

a. .—‘__miazu_mmau:ozm of the personnel of the political subdivision responsible for exercising
the delegated functions, powers or duties. '

6. Record keeping and reporting requirements.

6. Auditing requirements if the delegation agreement includes the transfer of funds from
the delegating agency to the political subdivision,

7. A definition of the enforcement role if enforcement authority is being delegated.
8, Procedures for resolving conflicts between the parties to the delegalion agreement.
9. Procedures for umending the delegution agreement.

10. The names and addresses of primary contact persons at both the delegating agency
and the political subdivision.

B. An agency that seeks to delegate functions, powers or dulies shall file with the
secrelavy of slule’ n sununary of the proposed delegation agreement.  ‘T'hoe swmmnry sahnll
provide the nume of n person Lo contact iy the ageticy with questions or comments and shall
state that a copy of the proposed delegation agreemnent may be obtained upon request from
the agency.. The secrelary of state shall publish the summary in the next register.
" C.''For at lanat thirty days after publication of Lhe notice of the propnsed delegation
agreement in the register, the agency shall provide persons Lhe opportunity to submit in
writing statements, arguments, data and views on the proposed delegation agreement and
for a public hearing il there is sufficient public interest.

D. A public hearing on the delegation agreement shall not be hekd entlier Lhan thirty days
after the notice of its location and time is published in the register. The agency shall
determine a location and time for the public hearing that affords a reasonable opportunity for

persons to participate. At that public hearing persons inay present oral argument, data and
views on the proposed delegation agreement.

E. After the conclusion of the public comment period and hearing, if any, the agency shall
prepare a written summary, responding to the comnments received, whether oral or written.
The agency shall consider the comments received from the publie in determining whether to
enler into the proposed delegation agreement. The agency shall give written notice to those
persons who submitted comments of the agency's decision on whether to enter into the
proposed delegation agreement. The delegation. agreement is effective thivty days after
writlen notice of the agency’s final decision is given unless an appeal is filed and pending
before the council pursuant to subsection F. ’

F. A person who filed written comments with the delegating agency objecling to all or

- part of the proposed delegalion agreement may appeal to the council the delegating agency's

decision to enter into the delegalion agreement within thirty days after the agency gives
181
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BEFORE THE ARIZONA CORPORATIE [58%%@?@

JIMIRVIN
COMMISSIONER-CHAIRMAN
RENZ D. JENNINGS

DEC 1 0 1998

COMMISSIONER CCCKETEDBY ‘ Ao
CARL J. KUNASEK

COMINIISSIONER
IN THE MATTER OF PROPOSED DOCKET NO. RC-00000A-98-0494

RULEMAKING TO PROVIDE TIME
FRAMES FOR THE PROCESSING OF
APPLICATIONS PURSUANT TOTITLE | DECISIONNO. & /77/

10 AND TITLE 29 OF THE ARIZONA
REVISED STATUTES. OPINION AND ORDER

DATE OF HEARING: - November 10, 1998

PLACE OF HEARING: Phoenix, Arizona

PRESIDING OFFICER: | Teena Wolfe |
APPEARANCES: Ms. Joanne MacDonnell, Director of Corporations: Mz. Bill

Parkerson, Deputy Director of Corporations; Mr. Parrick J.
Black, Staff Artorney, Legal Division, on behalf of the
Arizona Corporaiion Commission.

BY THE COMMISSION:

On Septémber 4, 1998, the Corporations Division (“Division™) of the Arizona Corporation
Commission (“Commission™) forwarded to the Commission a proposal recommending that the
Commission adopt proposed Rule A.A.C. R14-1-103 (“Rule”). The Rule would establish time-
frames within which the Division must process regular applications for licenses issued by the
Division pursuant to Title 10 and Title 29 of the Arizona Revised Statutes. By Decision No. 61118
(September 15, 1998), the Commission directed that a hearing be scheduled for the purpose of taking
public comment regarding the Rule. By Procedural Order dated September 21, 1998, the public
comment hearing was scheduled for November 10, 1998. The Notice of Proposed Rulemaking was
published in the Arizona Administrative Register on Octoter 9, 1998. Notics of the public comment
hearing was aiso directly provided to the Business Law Section of the State Bar of Arizona and o
CT Corporation Svstem and CSC. CT Corporation Svstem and CSC provice incorgorating servicss

in the state of Arizona.
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DOCKET NO. RC-00000A-98-0-494

The public comment hearing on the Rule took place as scheduled on November 10, 1993
No written comments on the Rule have besn filed in this Docket, and there were no public
comments on the Rule at the heaning. The Division stated that prior to the hearing. it discussed the
Rule with its advisory council. which consists of representatives from CT Corporation System and
CSC, and of artorneys from various law practices around the state. The Division stated that the
advisory council did not suggest an» changes to the Rule as proposed. The Division further
explained that because mos: filings processed by the Division are filed as expedited applications, the
Rule will not affect the time-frames of most filings. The Rule does not affect expedited applications,
which are already covered by A.R.S. § 10-122

At the public hearing, the Division explained why the Rule should be adopted, stating that

?

it initiated this rulemaking to bring the Commission into compliance with A.R.S. § 41-1072 et sea.
(“Time Frame Statutes”).. The Time Frame Statutes require any state agency that i issues licenses to
have hcensma time-frame rules in place no later than December 31, 1998.

The Rule contemplates one general track for all certificate and licensing applications
processed by the Division. In compliance with the Time Frame Statutes, the Rule would establish
an overaﬂ time-frame consisting of two subcomponents, which are an administrative completeness
review time-frame and a substaniive review time-frame. Based on the current and historic volume
of filings, the Rule establishes an administrative completeness review time-frame of 270 days and
a substantive review time-frame of 90 days. The Rule thus requires an overall time frare of 360
days for the processing of applications for certificates or licenses pursuant to Title 10 and Title 29
of the Arizona Revised Statutes.

The Rule also has provisicns specifying time-frames for the handling of administratively
incomplete applications. A.R.S.§ 41-1074 provides procedures for such deficient applications but
does not specify time-frames. Under A.R.S. § 41-1074. if an application is deemed administratively
incomplete. the Division shall provide written netice to the appiicant specifying all deficiencies. The
Rule further specifies that upon motce of deficiency. the apelicant shail have 30 calendar davs in

which to satisfy those deficiencies. and that if the applicant does not remedy all deficiencies within

2 DECISION NO. (.7/47.
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DOCKET NO. RC-00000A-98-0492

thirty calendar days of notice. the Commission may terminate the application.
* * ® E * * * * * %
Having considered the entre record herein and being fully advised in the premises. the
Commission finds. concludes. and orders that:

FINDINGS OF FACT

1. On September 4. 1998, the Division forwarded to the Commission a proposal
recommending that the Commission adopt the Rule.

2. On September 13, 1998, the Commission issued Decision No. 61118 which
directed that a hearing be scheduled regarding the Rule for the purpose of taking public comment.

3. By Procedural Order issued September 21, 1998, the public comment hearing was
scheduled for 1’\12>vember 10, 1998 in Phoenix, Arizona. The Notice of Proposed Rulemaking was
published in the Arizona Administrative Register on October 9, 1998.
4. - The hearing was held as scheduled on November 10, 1998. No merr;ber of the

public appeared to comment on the Rule, and no written comments conceming the Rule were fiied

with the Commission.

3. The Rule is set forth in Appendix A, attached hereto and incorporated herein by
reference.
6. The Economic, Small Business, and Consumer Impact Statement is set forth in

Appendix B, attached hereto and incorporated herein by reference.

7. The Concise Expianatory Statement is set forth in Appendix C, attached hereto and

incorporated by reference.

CONCLUSIONS OF LAW

1. Pursuant to A.R.S. § 10-130 and the Arizena Constitution, Article XV, Sections 3

and 6, the Commission has jurisdiction o adopt proposed A.A.C. R14-1-103.

[ RS

Notice of the hearing was given in the manner prescribed by law.

(W)

Adoption of the Rui2 is in the pubiic interest.

(OP)

DECISION NC. &/H7T7)




4. The Economic. Small Business, and Consumer Impact Statement as set forth in

? Appendix B should be adopted.

’ 3. The Concise Explanatery Statement as set forth in Appendix C should be adopted.
) ORDER

’ IT IS THEREFORE ORDERED that A.A.C. R14-1-103, as set forth in Appendix A: the
° Economic, Small Business, and Consumer Impact Statement as set forth in Appendix B: and the
7 Concise Explanatory Statement, as se: forth in Appendix C are hereby adopted.

’ IT IS FURTHER ORDERED that the Commission’s Corporations Division shall submit
’ the adopted Rule, A.A.C. R14-1-103, to the Attorney General’s Office for certification.

0 IT IS FURTHER ORDERED that the Commission’s Corporations Division is authorizad
H to make chanéés to the adopted Rule, A.A.C. R14-1-103; and to the adopted Economic, Small
. Business, and Consumer.Impact Statement; and to the Concise Explanatory Statement in response
P to comments-rc;.ceived by the Amorney General’s Office during the approval process uhder ARS.
. § 41-1044 unless, after notification of those changes, the Commission requires omenﬁse.
P IT IS FURTHER ORDERED that this Decision shall become effective immediately.
16

BY ORDER OF THEARZONA CORPORATION COMMISSION.

IN WITNESS WHEREOF, I, JACK ROSE, Executive
Secretary of the Arizona Corporation Commission, have
hereunto set my hand and caused the official seal of the
22 Commission to be affixed at the Capitol, in the City of
Phoenix, this / 9 day of@ . 1998.

23
, r.
25 LA JA,CK ROSE
EXECUTIVE SECRETARY
26
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SERVICE LIST FOR: CORPORATIONS DIVISION TIME-FRAME

RULEMAKING
DOCKET NO. RC-00000A-98-0494

Vickie Prince

CT CORPORATION SYSTEM
3225 North Central Avenue
Phoenix, Arizona 85012

Mary Jo Kenny

CSC -
3636 North Central Avenue
Phoenix, Arizona 85012-1939

Nancy Nichols

STATE BAR OF ARIZONA BUSINESS LAW SECTION
111 West Monroe, Suite 1800

Phoenix, Arizona 85003-1742

Gregory Y-Harris

LEWIS AND ROCA, LLP

40 North Central Avenue
Phoenix, Arizona 85004-1429

Joanne MacDonnell, Director

Corporations Division

ARIZONA CORPORATION COMMISSION
1300 West Washington

Phoenix, Arizona 83007

Paul Bullis, Chief Counse!

Legal Division

ARIZONA CORPORATION COMMISSION
1200 West Washington

Phoenix, Arizona 85007
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