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IN THE MATTER OF THE APPLICATION
OF THE ARIZONA ELECTRIC DIVISION
OF CITIZENS COMMUNICATIONS
COMPANY TO CHANGE THE CURRENT
PURCHASED POWER AND FUEL
ADJUSTMENT CLAUSE RATE, TO
ESTABLISH A NEW PURCHASED
POWER AND FUEL ADJUSTMENT
CLAUSE BANK, AND TO REQUEST
APPROVED GUIDELINES FOR THE
RECOVERY AND COSTS INCURRED IN
CONNECTION WITH ENERGY RISK
MANAGEMENT INITIATIVES.

Part | - Background

Part | - Background

Docket No. E-01032C-00-0751
MARSHALL MAGRUDER

MOTION FOR THE LAW FIRM
“GALLAGHER & KENNEDY” TO
REGKUSE DUE TO A POSSIBLE

CONFLICT OF INTEREST IN DOCKET
E-01032C-00-0751

MARCH 13, 2002

As a citizen, intervener, ratepayer, voter, taxpayer, senior systems engineer,

graduate school instructor, resident of Santa Cruz County and County/City of Nogales

Energy Commissioner, | am concerned about the Arizona Electric Division (AED) of

Citizens Communications Company (CCC) being properly represented specifically in this

docket.

Gallagher & Kennedy is a law firm with offices in Phoenix, Arizona. It is providing

counsel for this AED of CCC for this Purchased Power and Fuel Adjustment Clause Rate
(PPFAC) case with possible charges up to $100,000,000.00 being due to Arizona Public
Services (APS), a entity within Pinnacle West's complex of companies.'

' In Pinnacle West Capital Corporation Annual Report 2000, page 48, under Power Service Agreement,
*APS is a party to a power service agreement with Citizens Communications Company (Citizens) under
which APS supplies Citizens with power. By letter dated March 7, 2001, Citizens advised APS that is
believes APS has overcharged Citizens by over $50 million under the agreement since the summer of
2000. APS believes that its charges to the agreement were fully in accordance with the terms of the
agreement and APS will vigorously defend any contrary claims raised by Citizens.”
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Mr. Michael L. Gallagher is a founder of the law firm Gallagher & Kennedy and thus
supervises and manages cases in his firm. In particular, he is listed as being specialist in
“Government Affairs” along with the AED counsels Messrs. Michael Grant and Todd
Whaley.?

Mr. Gallagher is also a member of the Board of Directors of Pinnacle West Capital
Corporation, the parent of APS. As a member of this Board, he is legally charged with
obtaining the best shareholder returns for that company and to promote the interests of
Pinnacle West and its Phoenix utility company, APS.

My years of ethics training are summarized by “avoiding any appearance of a
conflict of interest is the first step in ethical dealings” between organizations.

Mr. Gallagher and his law firm does not appear to have been as active in pursuit of
potential overcharging by APS during the period of May 2000 through May 2001, a period
of rate increases considered abnormally high in the Western United States. In addition, a
new contract with higher rates was proposed as the solution. These inactions and actions
by his firm may be due to an appearance of a conflict of interest.

Part Il - Recommendations:
That the Commission order the law firm Gallagher & Kennedy to:

1. Recluse itself from this docket immediately due to a possible conflict of interest.

2. NOT share any information about this case to any employees of Pinnacle West and
any of its subsidiaries or any agents of these organizations until after final settiement. If
such has occurred in the past, then a detailed accounting of all such interchanges shall be
made to the ACC Legal Department within five (5) days of this ruling.

Respectfully submitted this 13" day of March, 2002.

MARSHALL MAGRUDER

Marshall Magruder 0
PO Box 1267, Tubac, Arizona 85646

2 See Exhibit 1 - Excerpts from Pinnacle West Capital Corporation Annual Report 2000, page 56, “Board of
Directors” and excerpts from Gallagher & Kennedy's web pages, “Government Affairs” which lists Messrs.
Gallagher and Grant, “Gallagher Biography” which shows he is on the Pinnacle West Board of Directors.
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ORIGINAL and 10 COPIES of the foregoing filed this 13™ day of March 2002, with:

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

COPIES of the foregoing emailed or mailed this 13" day of March 2002, to:

Christopher Kempley, Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Michael M. Grant and Todd C. Wiley
Gallagher & Kennedy

2575 East Camelback Road
Phoenix, AZ 85016-9225

Daniel W. Pozefsky

Residential Utility Consumer Office (RUCO)
2828 North Central Avenue, Suite 1200
Phoenix, AZ 85004

Raymond S. Heyman

Roshka Heyman & DeWulf
400 East Van Buren, Suite 800
Phoenix, AZ 95004

Holly J. Hawn and Martha S. Chase
Santa Cruz County Attomey

2150 North Congress Drive, Suite 201
Nogales, Arizona 85621
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John White and Christine Nelson
Deputy County Attorney

P.O. Box 7000

Kingman, AZ 8640

Bill Meek, President

Arizona Utility Investor’s Association
2100 North Central Avenue, Suite 210
Phoenix, Arizona 85004

Jose L. Machado

City Attomey

CiTy oF NOGALES

777 North Grand Avenue
Nogales, Arizona 85621

L. Russell Mitten

Citizens Communications Company
3 High Ridge Park

Stamford, Connecticut 06905

Marshall Magruder, 13 March 2802
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PINNACLE WEST CAPITAL CORPORATION ANNUAL REPORT 2000

BOARD OF DIRECTORS

PAMELA GRANT
(62) 1980*
Civic Leader
Committees:

Human Resources, Chairman
Audit

MARTHA O, HESSE

(58) 1991

President, Hesse Gas Company
Commirtees:

Audit, Chairman

Finance and Operating

THE REV. BILL JAMIESON, JR.
(57) 1991 ‘
President, Institute for Servant
Leadership of Asheville,

North Carolina

Committee:

Human Resources

ROY A. HERBERGER, JR.

(58) 1992

President, Thunderbird, The
American Graduate School of
International Management
Committees:

Finance and Operating, Chairman
Human Resources

ROBERT G. MATLOCK

(67) 1993

Management Consultant

R.G. Matlock & Associates, Inc.
Committee:

Human Resources

WILLIAM J. POST

(50) 1994

Chairman of the Board &
Chief Executive Officer
Committee:

Finance and Operating

* The year in which the individual first joined the Board of a Pinnacle West company.

P56

HUMBERTO S. LOPEZ

(55) 1995

President, HSL Properties, Inc.
Committee:

Audit

MICHAEL L. GALLAGHER
(56) 1997

Chairman Emeritus
Gallagher & Kennedy, PA.
Committee:

Human Resources

BRUCE J. NORDSTROM

(s1) 1997

Certified Public Accountant,
Nordstrom and Associares, P.C.
Commirtee:

Audit

JACK E. DAVIS
(54) 1998

President

EDDIE BASHA

(63) 1999

Chairman of the Board, Basha’s
Commirtee:

Audit

KATHRYN L. MUNRO

(52) 1999

Chairman, BridgeWest L.L.C.
Commirtee:

Finance and Operating
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G&K's governmental affairs practice consists of influencing government actions and policies relating to proposed laws,
regulations, ordinances, plans and programs at local, state and federal evels. Our attorneys work closely with the
state's Congressional delegation, the Governor and executive agencies, the State Legislature, the Attomney General,

the Corporation Commission, the Departments of Environmental Quality, Water Resources, State Lands,

Transportation, Commerce and many other state agencies, and at a local level with city councils, county boards of
supervisors and various other local administrative bodies.

The firm represents many clients and community organizations by monitoring state and federal legislation and lobbying
on their behalf. Our practitioners are often called upon to draft legislation and have it introduced on behalf of a wide
range of our clients. Additionally, the firm is linked by computer to the State Legislature for the latest updates on action

in the House or Senate.

Related Articles

l Attomey ” Phone IL E-mail
| Allison, Willam F. |[602) 530-8076 || wia@gknet.com
| Bark, Richard A. || (602) 530-8288 || rab@gknet.com

’ Belknap, Dana Stagg

|| (602) 530-8348

” dsb@gknet.com

|l (602) 530-8433

“ sab@gknet.com

| Chariton. Susan H. || (602) 530-8257 || sc@gknet.com
[Decker, D. Lee |[602) 530-8135 || 2d@gxnetcom
| DiTulli, John D. |[602) 530-8470 ||idd@gknet com
| Gallagher, Michael L. i (602) 530-8506 || mo@gknet.com
> Grant, Michael M. |[ 602) 530-8291 || mmg@gknet.com
| Gross, Jeffrey D. |[(602) 530-8390 |[id9@gknet.com
[Hamula, James . || 602) 530-8188 ||in@gknet.com
| Henze, Tom || (602) 530-8592 || teh@gknet.com
| Jarvis, Rodney Q. |[(602) 530-8115 || rai@gknet.com

 |[602) 530-8504

—I [mkk@gknet.com

|| (602) 530-8221

”ggk@gknet.com

EQ'L@LJ,QILUNE‘.

|| (602) 530-8588

“ jel@gknet.com

I Moellenberg, Dalva L.

|| (602) 530-8223

” dim@gknet.com

| Norton. Jacqueline R. || (602) 530-8234 || in@aknet.com
| Partridge, Steven |[ 602) 530-8277 || sp@ginet.com
| Wallis, David L. || (602) 530-8136 || dzw@gknet.com

__________J_d____Jg______JJ_

http://www.gallagherandkennedy.com/practice/govtaff htm

—>l Wiley, Todd C.

|| 602) s30-8514

”lcw@gknet.m
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Michael L. Gallagher

Gallagher & Kennedy, P.A.
2575 East Camelback Road
Phoenix, Arizona 85016-9225

Phone: (602) 530-8506

Michael L. Gallagher, co—founding partner of Gallagher & Kennedy, has represented national and local
airlines, physicians and health care providers, insurance companies, attorneys and law firms, architects,
engineers, manufacturers of numerous products (including automobiles, aircraft, motorcycles, farm, heavy duty
construction and sports equipment), municipalities, public utilities, and other local and national clients on litigation
matters. In the area of professional sports, he has represented athietes, franchises, leagues and cities. Mr.
Gallagher is a former professional athlete, a former major league baseball scout and is currently listed in the Best
Lawyers in America.

Mr. Gallagher is past chairman of the Mayor's Advisory Committee on Professional Sports, past chairman of the
Governor's Advisory Committee on Professional Football and was a Founding Director of the Maricopa County
Sports Authority. He serves as a judge pro fem for the Maricopa County Superior Court and the Arizona Court of
Appeals. Mr. Gallagher is a past president of the Arizona Association of Defense Counsel and past president of
the Phoenix Chapter of the American Board of Trial Advocates. He is a Fellow of the International Academy of
Trial Lawyers. Mr. Gallagher serves as a Trustee of the Peter Kiewit Foundation and as irector of Pinnacle
West Capital Corporation, the Omaha World—Herald Company and is a member of AMEC Inc.'s North American
dvisory Board.

Mr. Gallagher graduated from Arizona State University College of Law (J.D., 1970) and was a partner with a large
Phoenix law firm before leaving to form Gallagher & Kennedy.

Articles — Michael L. Gallagher:

Press Release — Michael L. Gallagher:

Gallagher & Kennedy Lawyers Named 1o Best Lawyers in America List

Position:
Founding Partner

Areas Of Practice:
Sports and Entertainment
Litigation

http://www.gallagherandkennedy.com/bios/gallagher.htm 03/09/2002
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Michael M. Grant

Gallagher & Kennedy, P.A.
2575 East Camelback Road
Phoenix, Arizona 85016-9225

Phone: (602) 530-8291
E—-mail: mmg@gknet.com
Fax: (602) 530-8500

Michael M. Grant's practice focuses on administrative, regulatory and public utility law. He represents
telecommunications, electric and gas utilities which operate in Arizona and other western states on regulatory,
litigation, legislation and other matters.

As an Assistant Attorney General in the Arizona Attorney General's Office, Mr. Grant represented several state
agencies before entering private practice in 1979. Since 1981, he has served as the host and moderator of
Horizon, a nightly public affairs program on KAET-TV. Among other civic activities, Mr. Grant serves on the
Supreme Court's Public Records Advisory Committee and the Superior Court's Media Advisory Committee. He is
a member of the Board of Directors and Corporate Secretary for the Arizona Economic Forum.

Mr. Grant received both his undergraduate degree (B.A., summa cum laude, 1973) and his law degree (J.D.,
1976) from Arizona State University.

Position:
Shareholder

Areas Of Practice:
Governmental Affairs

e Administrative Law
Public Utilities

» Regulatory Compliance & Auditing
* Regulatory Enforcement
s Telecommunications Law
o Gas Utilities
Electric Utilities
Business and Securities
¢ Privately—Held Businesses

Admitted:
Arizona, 1976

Education:
Arizona State University, College of Law, Tempe, AZ, 1976
J.D., Doctor of Jurisprudence

Arizona State University, Tempe, Arizona, 1973
B.A., Bachelor of Arts

http://www.gallagherandkennedy.com/bios/grant.htm 03/09/2002




